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Curcuwm  •••  Le  Code  Forestier  confdr^  et  mis  en  rapport  avec  la 

Legislation^  &c.,  2  vols,  (Paris,  1828.) 

T%e  "  Kanara  Case  "  is  the  case  Bhdskardppa  versus  the  Collector  of  Kanara 

—reported  in  the  Indian  Law  Reports^.  Bombay  series. 
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INTRODUCTION. 


In  the  explanatory  introduction^  which  I  prefixed  to  my  Land 
Revenue  Manual^  I  called  attention  to  the  fact  that  a  Forest  Officer 
often  had  occasion  to  regard  the  estates  under  his  charge^  not  wtih 
reference  to  the  forest  sciences  involved  in  their  management^  but 
from  a  point  of  view  entirely  different.  He  bad  to  look  on  them 
as  '  pieces  of  property/  of  a  particular  kind. 

In  that  aspect^  they  were  found  to  stand  in  certain  relations  to 
the  district  administrative  system,  to  the  Land  Revenue  Law,  and 
to  certain  branches  of  the  general  law.  It  was,  therefore,  necessary 
that  within  definite  limits,  the  officer  in  charge  of  a  forest  division 
should  understand  these  subjects. 

As  regards  the  Land  Revenue  branch,  I  have  endeavoured  to 
facilitate  the  Forest  Officer's  study  by  my  ''  Manual  of  Land 
Revenue  systems  and  Land  tenures.'^  It  remains  now  to  offer  him 
a  Manual  dealing  with  those  branches  of  general  law,  both  civil  and 
criminal,  which  also  directly  bear  upon  the  administration  of  forest 
property. 

The  selection  of  subjects  to  be  so  treated,  has  been  based  solely 
on  a  consideration  of  the  practical  requirements  of  a  Forest  Officer. 
The  chapters  are,  therefore,  necessarily  fragmentary  and  discon- 
nected. It  would  not,  at  any  rate  in  the  present  condition  of 
things,  serve  any  useful  purpose  to  attempt  a  complete  and  sym- 
metrical 'schema'  of  jurisprudence,  commencing  with  a  classi- 
fication of  laws,  of  rights  and  obligations.  Nor  would  it  be  use- 
ful to  go  consecutively  through  all  the  various  branches  of  positive 
law :  I  have  to  bear  in  mind  that  the  student  is  a  forester,  not  an 
attomey-at-law. 


Xll  INTEODUCTION. 

A  few  lines  will  then  be  required  to  explain  why  the  1^^  topics 
discussed  in  this  Manual,  have  been  selected. 

In  the  practical  business  of  a  forest  office^  whether  as  regards 
the  estates  or  their  produce  in  transit,  few  terms  are  more  con- 
stantly found  to  come  into  use  than  the  terms  '  property '  and 
'  being  in  possession/  It  is  natural,  therefore,  to  commence  by 
offering  a  brief  explanation  of  what  is  meant  by  '  property/  how 
it  is  acquired,  and  how  '  possessed/ 

Then,  again,  a  forest  is  a  sort  of  property  in  which  differ- 
ent kinds  of  interests  may  co-exist.  The  forest  A  is  the  pro- 
perty of  Government :  nevertheless  B,  as  resident  of  a  certain 
neighbouring  village,  has  a  right,  say,  to  graze  20  cows  during 
the  rainy  season,  in  the  forest.  We  shall  do  well  to  be  quite  clear 
about  the  nature  of  the  owner's  right,  and  that  of  B  as  '•  rights 
holder.*^  Having  gained  these  elementary  conceptions  of  "  pro- 
perty''and  of  "rights''  (servitudes),  our  notice  will  at  once  be 
attracted  to  the  fact  that  in  all  civilized  countries  where  large 
natural  forests  exist,  it  has  been  found  advisable  to  put  those  estates 
under  the  protection  of  a  special  '  forest '  law.  That  law,  in  fact, 
protects  the  forest  by  special  rules,  over  and  above  those  general 
rules  of  civil  and  criminal  law  by  which  all  property  is  ordinarily 
protected.  Not  only  so,  but  the  special  law  continues  to  apply 
its  provisions  to  the  material  taken  out  of  the  forest,  long  after  it 
has  left  the  forest  itself.  A  large  portion  of  our  task  will  there- 
fore be,  to  understand  the  principles  on  which  this  special  law 
proceeds. 

This  done,  we  shall  examine  successively  the  details  of  Forest 
law.  First,  we  have  the  constitution  of  forest  estates,  which  is, 
in  fact,  the  determination  of  the  limits  within  which  the  special 
protective  rules  will  operate ;  the  investigation  into,  and  definition 
of,  the  rights  which  exist  within  those  limits  ;  the  regulation  of 
the  exercise  of  rights  which  are  maintained,  and  the  method  of 
buying  out  or  getting  rid  of  such  rights  as  are  capable  of  being  so 
dealt  with.  Next  comes  forest  police,  that  is  to  say,  the  preven- 
tion and   punishment .  of  offences  affecting   the   forest,    and  its 
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produce  when  in  transit.  Lastly,  there  are  various  general 
administrative  provisions  reg^arding  the  Forest  Service. 

As  the  infringement  of  the  law  for  the  protection  of  forests 
will  render  a  trial  before  a  Magistrate  necessary,  our  next  study 
will  be  the  general  principles  of  Criminal  Procedure. 

As  regards  the  small  part  of  the  book  which  remains  after  this, 
the  only  description  I  can  give  of  it  is,  that  it  is  intended  to  con- 
sist of  practically  useful  fragments  of  Civil  Law  and  Procedure. 

Forest  Officers,  for  example,  have  constantly  to  enter  into 
contracts,  on  behalf  of  Government,  for  work  to  be  done  or 
materials  to  be  supplied ;  and  they  will  doubtless  be  glad  to  have 
some  idea  of  the  contract  law  ;  though  as  this  branch  of  law  is 
extensive  and  has  many  recognised  sub-divisions,  I  can  only 
select  just  those  principles  and  topics  which  are  necessary,  and  which 
will  serve  as  landmarks  to  the  forester,  and  to  keep  him  safe  from 
any  grave  mistakes  in  his  dealings  with  contractors. 

As  the  forester  may  have  to  go  to  court  in  some  cases  con- 
nected with  these  matters,  or  may  require  to  sue  and  be  sued  (on 
behalf  of  Government)  in  connection  with  claims  of  various  kinds, 
it  will  further  be  necessary  to  explain  to  him  the  outlines  of  Civil 
Procedure. 

Lastly,  a  brief  notice  of  the  dry  but  indispensable  Stamp  and 
Begistration  laws  must  be  given,  since  a  Forest  Officer  ba9  often 
to  execute  contracts  or  receive  security  bonds  and  other  documents 
which  may  require  to  be  stamped  or  registered,  or  both. 

I  think,  on  the  whole,  that  a  student  perusing  this  catalogue  of 
the  work  before  him,  will  feel  that  it  does  not  go  beyond  what  is 
necessary  ;  at  the  same  time,  it  does  not  seem  a  hopeless  or  even  a 
formidable  task  for  him  to  master  the  subject  of  "  Law "  within 
such  limits. 

.  B.  H.  BADEN.POWELL. 


EBBATA  ET  ADDENDA. 


JVoICi— The  Btudent  Ib  revested  to  ooneet  for  himfelf  mimnl  Inttiiieet  iii 
iddoh  A  JVmM  aooent  Has  been  omitted  or  muplaoed.  The  diffienltiee  of 
Indiin  typography  have  prerented  tmif onn  aocnraoy  in  this  reepeet*  Bead  al  waya 
d^enit  d^tnsabUf  rAfolemeni,  r^devamce,  Ao^  Ac*  for  r^devance^  recoUmfmi^ 

Paox   77,  note,  laet  line  bnt  one,  fir  ^Annote^"  read  ''annot^a*** 
„      83^note,  ybr  <«  Traits  G^ntfrale"  read    '^TnM   de   Sylrioaltare 

G^D^iale." 
„      86,  line  26,  fir  "  indiTie  "  read  "  indiTiBes." 
„    108,linel9,ybr<*Srtrag8fahigkeit"reai"Ertng8!ahigkeit.'* 
„    109,  line  13,  fir  **  exeroia  "  read  **  ezeroioe." 
„    109,  note,  line  3,  fir  ''Bnrgerlioher  "  read  "  Borgerliehea.'* 
„    114,line29,/>r"8ome"f«ail"80we." 
„    118,  notoi  fir  **  einkommen"  read  **  Einkommen.** 
„    123.  note,  for  **  Bnrgerliche  "  read  '*  Burgerlichee.'* 
^    138,  line  9,  fir  "  Porestirfre  "  read  "  Forestier." 
,,    162,  note,  /or ''  p.  132  "  read  **  p.  102,"  and  fir  **  tchldligsten/'  Ac 

read  **  Schadligste  Ton  alien  Waldaervitaten.** 
^    219,  note  (la>t  line),/or  "  Dortschaft  "  read  «  DorfsGhaft." 
M    235  (line  4  and  note),  fir  **  indiria  "  read  **  indiviaea." 
M    246,  add  aa  a  note— 

"Hie Jaw haa  nnoe  been  passed :  the  text  may  be  found  in  the  Beme  dea 
Eaiix  et  For§t8  (B^pertoire,  Vol.  X,  page  61)  for  April  1882,  and  the  nilea  for 
caarrying  out  the  law,  in  the  same  journal  (page  184)  for  Aagust  1882." 

Paob  260,  note,  fir  "*  Forst "  read  "  Forstes." 
„    266,  line  6,  fir  "  spura  "  read  '•  ledges," 
^    266,  line  10,  fir  **  affaisement "  read  "  affaissement.'* 
,9    269,  note,  fir  "  as  far  as  white  ants  are  concerned  "  read  "  aa  legarda 

white  ants  (which  are  not  really  ants  at  all)  and  " 
ffl    436,  note,  line  9,  fir  "  domiciliare  "  reeul  '*  domiciliaire." 
«    498,  line  6,/or  **  denied  "  read  «  decreed." 
„    603,  line  3,  fir  **  non-regiatration  of  docamenta "  read  **  noo-rsgia* 
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CHAPTER  I. 
GENERAL  NOTIONS  REGARDING  PROPERTY. 


SscTiON  I. — Of  Pbopbrtt  and  its  acquisitiok. 

§1. 

If  we  were  to  poraue  the  regular  method  of  studying  jurispru- 
dence adopted  in  some  of  the  old  established  forest  schools  of  the 
Continent^  we  should  first  make  a  general  survey  of  the  whole  system 
of  Civil  Law  comprised  under  the  great  heads  of  the  law  of  Persona 
and  the  law  of  Tking9» 

I  do  not  propose  at  present  to  attempt  so  much.  I  confine 
myself  to  a  single  topic  of  the  general  lam  of  Tkingt;  but  it  is  one 
which  is  constantly  referred  to  in  books  and  in  conversation^  and  is 
indicated  by  the  term"  Property.'* 

The  Indian  student^  even  if  he  has  not  reflected  on  the  meaning 
of  the  terms^  must  often  have  heard  such  a  phrase  as — "  This  forest 
is  ^e  property  of  Gk>vemment,  but  such  and  su<3h  villages  or  indi- 
viduals have  righie  in  it/^  Here  he  is  introduced  to  a  case  where 
the  ''  property  ^'  resides  in  one  person^  but  the  full  enjoyment  of  it 
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is  restrained  by  the  existence  of  some  "  rights  "  residing  in  another 
person.  Equally  familiar  are  terms  implying  a  difference  of  Hud 
as  regards  property.  We  have  often  heard  people  speak  of  "  mov- 
able'' property  and  immovable;  of  land  that  is  '^ancestral*'  or 
"  acqujred."  And  I  might  easily^  if  it  were  necessary^  multiply 
illustrations  of  the  variety  of  ways  in  which  we  speak  of  ''pro- 
perty/'— indicating  by  our  phraseology  certain  peculiarities 
connected  with  the  legal  idea  of  ownership^  which  perhaps  we  do 
not  very  clearly  apprehend.  Therefore  it  is  well  that  we  should 
understand  somCj  at  leasts  of  the  leading  ideas  involved  in^  or  con- 
nected withj  the  word  ''property/' 

§2. 

At  the  outset  I  wish  to  deprive  this  term  of  an  ambiguity 
whichj  in  its  popular  use^  attaches  to  it.  It  is  used  to  signify  both 
the  thing  owned  and  the  right  of  ownership  :  my  house  is  my 
^'property"  and  I  have  a  right  of  property  in  it.  I  shall  avoid 
confusion  by  uniformly  using  "  property  "  when  I  mean  the  subject 
of  the  rights  and  "  ownership  "  when  speaking  of  iAe  right  over  it. 

§3. 

« 

Property  is  variously  classified  in  different  systems  of  law.  In 
England  we  have  "personal"  and  "real"  property.  This  is  a 
historical  distinction  based  on  old  customs^  and  now  interwoven  with 
our  legal  systemi  but  is  not  one  which  has  either  philosophical  preci- 
sion or  practical  advantage.  In  India  we  have  "  movable "  and 
"  immovable  "-—a  division  which  only  partially  corresponds  to  the 
English^. 

It  is  this  division  that  the  Indian  official  is  chiefly  concerned 
with.    Immovable  property  is  understood  to  be^ — land^  benefits  to 

« 

1  And  we  may  have  other  clasBifications  for  special  purposes.  Thus,  tlie  Hindd 

law  treats  "  ancestral  property "  (t.^.,  propeHy  handed  down  in  the  family  from 

ancestors)  somewhat  differently  from  "  acquired  property/'  that  ia^  property  which 
a  man  has  himself  made,  produced  or  acquired. 
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arise  out  of  land,  tbings  attached  to  the  earth,  or  permanently  fast- 
ened  to  things  attached  to  the  earth*.  Movable  property  is,  of 
Qoarsej  all  property  that  is  not  immovable'. 

Either  kind  of  property  may  be  a  tangible  object— a  honse^  a 
log  of  wood,  a  field,  &e.-— ia  which  case  it  is  said  to  be  ''  corporeal,'' 
or  it  may  be  a  thing  which  has  a  non-physical  existence  only, — a 
right  to  receive  rent,  or  to  succeed  to  an  estate,  or  a  bond  or  promise 
to  pay  money ;  in  which  case  it  is  "  incorporeal." 

In  some  respects  this  classification  into  movable  and  immov- 
able is  traditional,  and  has  grown  np  by  custom.  But  in  others  it 
is  based  upon  real  convenience.  The  difference  is  important,  chiefly 
with  reference  to  the  manner  in  which  either  kind  can  be  transferred 
and  alienated.  The  more  permanent  a  thing  is,  the  more  its  transfer 
ought  to  be  secured  against  mistake  and  fraud.  The  transfer 
of  land  and  buildings  may  affect  other  persons  besides  the  imme- 
diate parties,  whereas  the  sale  of  a  horse  or  a  book  can  hardly  do  so^. 

'  See  Genend  Clauses  Act  (Act  I  of  1868),  section  2. 

Trees  as  yet  nncat  sre  immoTable  property,  even  though  marked  for  feUing  or 
girdled  and  killed  on  purpose  to  be  cut.  Fruits  nngathered  are  also  immovable.  It 
is  possible,  however,  to  commit  a  "theft"  of  standing  trees  or  fruits,  &c.,  under  the 
Penal  Ciode^  because,  though  the  definition  of  theft  (section  878)  applies  to  tnovabU 
property,  yet  the  first  explanation  to  the  section  says  that  this  class  of  things  (m's., 
those  attached  to  the  earth)  becomes  the  subject  of  theft  the  moment  they  are 
aerered ;  and  a  second  explanation  adds  that  a  moving  which  eifects  the  severance 
may  be  a  theft. 

*  The  French  law  (Code  Napoleon,  A.D.  1808-4)  also  classifies  property  into 
movable  and  immovable,  but  admits  some  curious  differences  from  our  law.  For 
instance,  section  524  says  that  "  things  which  an  owner  of  the  estate  has  placed 
there  for  the  service  and  working  of  the  estate  are,  by  their  destination,  immov- 
able," and  hence  plough  cattle^  agricultural  implements,  tools  for  cultivaUon  or 
gardening  or  for  the  use  of  forest  guards  lodged  in  a  (Qovemment)  forest*house,  eoch 
as  well  ropes  and  buckets,  &c.,  are  all  immovable  property  (Meaume,  Introduction  ik 
r  ^tude  de  la  Legislation,  &c^  Nancy,  1859,  page  9).  None  of  these  things  would  be 
immovable  by  our  law. 

«  We  also  apply  diiferent  names  to  transactions  regarding  property,  according  as 
it  is  movable  or  immovable.  We  often  call  a  sale  of  land  a  "conveyance;"  but 
we  should  not  apply  this  term  to  the  sale  of  a  cow  or  a  watch.  The  term 
"  mortgage"  is  not  applied  to  goods;  in  such  a  case  we  speak  of  a  ''pledge"  or 
"  pawn." 
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In  many  parts  of  India  also  the  sale  of  land  in  execution  of 
decrees  is  hedged  round  with  obstacles^  because  the  land  is  the  man's 
life :  if  he  loses  that^  his  family  is  broken  up.  I  shall  have  to  recur 
to  this  subject  later^  so  here  I  at  once  pass  on  to  enquire  what  is 
property  "?  and  what  are  the  ideas  which  are  involved  in  the  term  ? 


u 


§  5. 

Pirst  let  us  notice  that  a  thing  (whether  movable  or  immov- 
able) does  not  become  "  property  "  till  it  "  belongs  to  "  some  one, 
or  is  in  some  one's  hands.  The  most  splendid  diamond  may  be 
lying  somewhere  at  the  bottom  of  the  Atlantic  Ocean^  but  you 
would  hardly  call  it  a  piece  of  property.  Land  far  away^  say  in  the 
interior  of  Australia^  is  not  as  yet  any  one's  "  property."  There 
must  be  the  acquisition  of  the  thing  by  some  one  or  more  persons 
(jointly  perhaps)    before  it  is  "  property."     How  then  is  property 

acquked  ? 

§  6. 

In  the  present  state  of  things  by  far  the  most  ordinary  method 

of  acquisition  is  by   some   form   of  transfer.     The  present  owner 

has  got  it  by  inheritance  from  his  deceased  relation  ;   he  has  got  it 

as  a  gift,  or  by  exchange,  or  by  a  sale,  or  he  has  it  on   a  lease,  or 

pursuant  to  a  mortgage,  i.e.,  a  temporary  title  which  is  given  him  as 

security  for  some  loan  or  other  benefit. 

§  7. 

Nevertheless  there  are  still  some  methods  of  acquiring  property 
which  do  not  involve  one  or  other  of  these  kinds  of  transfer.  For 
instance^  I  make  a  table  or  a  chair^  or  weave  a  piece  of  clothe  and 
it  is  mine,  because  I  made  what  is,  in  fact,  a ''  new  species/'  a  thing 
different  in  kind  as  well  as  in  value,  from  the  mere  unwrought  log 
or  skeins  of  thread,  out  of  which  the  finished  articles  were  made^. 

.  <  I  onlj  state  this  generally,  for  there  are  modifications  of  the  rnle  when  applied 
to  practice  (Institutes  of  Justinian  Lib.  II,  Tit.  I,  §  25).  So  the  Indian  Forest  Act 
defines  timber  to  include  cart-wheels,  canoes  or  other  articles  formed  out  of  timber. 
A  person  brought  up  for  stealing  timber  could  not  plead  that  the  canoe  or  the  cart- 
wheel, though  made  out  of  the  stolen  timber,  was  a  "  nova  species  "  and  not  the 
timber  itself,  and,  therefore^  he  could  not  be  indicted  for  stealing  timber. 
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§    8. 

Then,  ag^o,  there  is  the  principle  of  ''accession  "  or  "  adjunc- 
tion/' I  have  a  mango  tree  and  the  fruit  (accessory)  is  mine, 
because  the  tree  is,  or  I  have  a  cow  which  bears  a  calf.  A  similar 
principle  applies  where  land  is  gradually  washed  up  by  a  river  and 
added  on  to  my  estate. 

On  the  principle  of  the  owner  of  an  estate,  owning  also  the 
accessions,  the  English  law  maxim  is  that  an  owner  of  an  estate 
owns  everything  up  to  the  sky  above  and  down  to  the  centre  of  the 
earth*.  This  gives  him,  as  part  of  the  estate,  the  grass,  the  trees, 
the  soil,  the  stone,  and  even  the  mines  underneath  it;  and  this, 
maxim  holds  good  generally,  i.e,,  unless  a  special  law  prescribes 
otherwise.  This  principle  could  not,  however,  be  claimed  as  appli- 
cable to  India,  at  any 'rate  outside  the  Presidency  towns ;  pro- 
prietary right  is  here  dependent,  not  on  the  maxims  of  English 
common  law,  but  on  the  ancient  customary  law  of  the  landj  and 
on  the  declarations  of  the  local  law,  or  the  extent  of  right  admit- 
ted or  recorded  at  a  Land  Bevenue  settlement.  The  right  of  the 
Government  or  of  private  owners  to  mines  and  minerals  will  be 
discussed  more  fally  in  the  Chapter  on  Government  property 
which  follows. 

$9. 

A  case  arises  on  this  principle,  which  may  not  unf  requently 
come  under  a  Forest  Officer's  notice — ^the  erection  of  buildings  of 
a  permanent  character  on  land.  On  the  general  principle  of  ad- 
junction, the  building  follows  the  land.  But  this  principle  cannot 
be  applied  universally :  the  circumstances  under  which  the  build- 
ing has  been  put  up  may  be  very  difEorent,  and  the  rule  applicable 
may  differ  accordingly. 

For  example,  if  without  my  permission  or  knowledge  you 
build  a  house  on  my  land  (knowing  that  it  is  mine)   the  house 

*  Cooke,  piige  65« 
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becomes  mine^  unless^  under  the  special  circumstances^  it  may  be 
equitable  that  I  should  pay  you  the  value  of  the  materials^  or  allow 
you  to  pull  down  the  house  and  take  the  materials  away. 

If  you  build  on  my  ground,  and  I  stand  by  and  do  noi  warn  or 
prohibit  you,  then  I  am  taken  to  consent,  and  the  house  is  conse- 
quently yours ;  though,  by  some  systems  of  law,  I  should  be  enti- 
tled to  compensation  for  the  ground  (so  in  the  Prussian  law).  In 
India,  rent  would  probably  be  allowed  to  the  land- owner  for  the  use 
of  the  ground  in  such  a  case. 

But,  supposing  you  were  in  possession  of  the  land  and  believed 
it  to  be  yours,  though  I  am  the  real  owner,  and  afterwards  establish 
my  right.  Here  the  house  is  mine,  because  the  land  is ;  but  you, 
the  builder,  would  be  entitled  to  recover  the  cost  of  the  building, 
or  to  be  allowed  to  pull  down  the  house  and  remove  the  materials. 
I  may  add  that  in  all  these  cases  the  precise  facts  of  the  case  have 
to  be  considered,  and  in  India  the  fact  of  the  house  being  of  mud 
("kachd''),  or  of  masonry  (''pakkiV)  would  often  affect  the 
precise  relief  which  a  court  would  grant^, 

A  similar  case  may  occur  in  planting.  As  soon  as  trees  or 
plants  have  taken  root  they  are  held,  by  all  systems  of  law,  to 
form  part  of  the  estate. 

In  the  Prussian  law,  if  the  planter  have  sown  or  planted  in 
good  faith,  and  the  land-owner  is  satisfied  to  keep  the  trees  or 
plants, — ^in  other  words,  recognizes  that  he  has  been  benefit- 
ed by  the  act,  he  has  to  pay  the  actual  expenses  of  planting, 
and  the  trees  become  his ;  should  he  not  want  the  trees  (as  if  he 
wish  to  plough  up  the  land)  then  he  is  not  bound  to  compensate, 
but  the  owner  may  still  take  away  the  trees,  if  it  is  possible 
to  do  so  without  injury  to  the  estate.  *  This  seems  fair  and 
equitable. 


'  There  is  a  leading  case  aboat  ibis  in  the  High  Conrt  of  Calcutta,  reported  in 
the  Weekly  Reporter,  Volame  VI»  p.  228  (also  in  the  Supplementaiy  Volame  to  the 
Bengal  Law  Reports  (Fall  Bench,  p.  695)^  see  also  Paiyab  Record  for  1878  Caae 
(GivU)  Nc.  68. 
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§    10. 

There  may  be  also  the  case  in  which  a  thing  may  be  acquired, 
because  no  one  else  wants  it,  or  has  a  better  right  to  it  than  the 
present  holder. 

For  instance,  I  catch  a  fish  in  a  river,  or  a  wild  animal  in  a 
waste  (to  which  no  one  claims  a  right) ;  *  when  captured,  it 
becomes  mine.  I  may  find  something  which  has  evidently  been 
thrown  away  and  abandoned  by  the  owner,  and  I  may  take  it  if 
it  is  of  use  to  me.  I  may  find  a  piece  of  money  or  a  jewel,  which 
was  evidently  not  intentionally  thrown  away  or  abandoned,  but  still 
it  is  mine,  if,  after  using  due  diligence  to  find  an  owner,  I  fail  to 
do  80,  and  in  &ct  no  one  with  a  better  claim  comes  forward^. 

It  is  on  this  principle  that  ''  waif ''  rights  exist  on  our  rivers. 
If  a  log  cannot  be  identified  and  is  washed  up  or  taken  to  the 
shore,  it  belongs  to  the  lord  of  the  land^. 

§  11, ^^AequisiUon  hg  Prescription, 

Lastly,  it  may  be  difficult  to  say  how  I  got  the  land  or  the 
thing  I  at  present  own.  Or,  it  may  be  that  I  got  it  originally  by 
some  method  to  which  I  can  easily  refer,  such  as  sale,  or  under  a 
will^  but  the  sale  or  will  was  in  itself  informal  or  invalid : 
nevertixeless,  I  have  since  had  long,  open,  and  peaceable,  posses- 
sion of  the  property  oi  my  own  ;  and  in  that  case  the  law  will  not 
allow  my  possession  to  be  disturbed.  I  am  then  said  to  have 
acquired  the  property  by  prescripUon, 

*  When  a  man  flnda  a  htried  treasure  («>.,  anything  '*  hidden  in  the  soil  or  in 
anything  affixed  thereto  ")  exceeding  in  valne  10  rnpeee,  by  onr  law,  the  property  if 
called  "  Treasnre-troTe/'  and  ii  subject  to  the  provisions  of  Act  VI  of  1878.  This 
would  not  apply  to  anything  not  hidden,  but  found  on  the  surface.  I  might  pick 
up  a  diamond  ring  in  the  road,  and  it  would  not  be  subject  to  this  Act  On  finding 
^n  article  it  ia,  howerer,  necessary  not  to  infringe  section  403  (explanation  2)  of  the 
Indian  Penal  Code,  by  neglecting  to  tiy  and  find  an  owner.  See  also  Act  IX  or  1872 
(Contract  Law),  sections  168 — 171. 

^  I  use  this  phrase,  because,  usually  in  India,  the  waif  does  not  belong  to  the 
actuftl  owner  of  the  land  at  the  spot  it  is  found,  but  to  the  Qovemment  or  Chief  or 
Prince  of  the  territory  within  which  the  waif  is  found.  The  principle^  howerer  ia 
the  aame,  whaterer  may  be  the  custom  of  the  locality. 
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§  12. 

And  this  is  the  principle  which  has  to  be  called  in  to  aceouni 
far  the  fint  imtitution  of  property.  It  is  traCi  as  I  previously 
observed,  that  property  is  generally  acquired  at  tAe  present  day 
by  some  form  of  transfer.  That  is  because,  in  our  present  condition^ 
in  a  moderately  civilized  country,  most  things  that  are  fit  to  be 
made  property,  have,  for  generations  past,  been  owned  by  some  one. 
But  if  we  go  far  enough  back,  there  must  ultimately  come  a 
time  when  the  property  was  not  owned.  Take  for  example  a  field 
which  is  your  property.  You  got  it,  say,  by  inheritance  from  your 
father,  and  he  from  his  father,  and  so  on  for  generations  back,  till  at 
last  we  come  to  the  time  when  some  remote  ancestor  simply  seized 
the  land,  or  something  of  the  kind,  and,  having  got  it,  he  remained  in 
possession  ever  since  and  left  it  to  his  descendants.  And  now  the 
feeling  of  every  one  is,  that  after  such  a  length  of  time,  the  posses- 
sion ought  not  to  be  disturbed.  The  old  Roman  law  first  of  all 
recognised  this  principle  of  prescription,  and  all  other  systems  of 
law  here  have  in  one  way  or  another  followed  it.  The  lawyers  are, 
however,  unable  to  explain  why  a  man  who  has  held  a  thing  peace- 
ably and  openly  as  his  own  for  a  long  time,  should  be  held  to  have 
a  *  title  *  to  it,  and  ought  not  to  be  disturbed.  It  will  be  well 
if  we  take  a  brief  survey  of  what  they  have  to  tell  us  on  this  subject. 
The  old  lawyers  tell  us  that  the  thing  was  originally  ''  nobody's 
goods  "  res  nullius  ^^,  and  that  the  person  who  first  took  and  suc- 

*  The  Roman  lawyers  developed  the  idea  of  "  res  nuUi%9  "  as  aaual  with  mnoh 
clearneM,  and  one  of  their  developments  in  this  respect  has  led  to  important  conse* 
qaences.  Wild  animals,  precious  stones  or  metals  newly  dng  np,  things  abandoned, 
lands  oewly  discovered  and  never  before  possessed,— these  are  all  readily  intelligible 
instances^  inclnded  in  their  definition ;  bat  they  farther  added  to  the  list  "  the  pro* 
p^rty  of  an  eMmjf."  They  held,  in  fact,  that  on  the  ontbreak  of  hostilities,  posses* 
sion  and  its  rights  were  npset,  and  things  reverted  to  a  "  state  of  nature;"  that  the 
saccessfnl  captors  became  owners  as  if  they  had  landed  on  a  new  and  ownerless  con- 
tinent. Custom  in  snch  cases  regulated  the  question  whether  the  individoai  captor 
or  the  tribe  or  clan  at  large  was  considered  entitled  to  the  ownership.  At  an  early 
pe  riod  it  became  the  rule  among  the  Romans  that  the  land  became  the  property  of 
the  State,  not  of  the  individual  captor,  and  the  State  disposed  of  it  accordingly.  This 
curions  extension  of  the  idea  of  rff  HulUm,  has  been  the  origin  of  all  our  modern 
international  law  regarding  capture  in  war. 
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cessfullj  retained^  possession,  became  owner  by  natural  law,  or  got 
a  *'  title  by  occupancy^ /^ 

Blackstone  also  reminds  as  that  there  was  a  time  when  every- 
thing in  the  world  was  "  nobody's  goods/'  The  Creator,  says  this 
author,  gave  over  the  earth  and  its  products,  ready  to  the  hand  of 
man,  and  the  first  inhabitants  of  our  globe  simply  took,  land  and 
fruits  and  whatever  else  they  wanted,  and  kept  them  if  they  liked 
or  could  do  so. 

It  is  a  celebrated  aphorism,  again,  of  the  great  jurist  Savig^y 
that  '^  all  property  is  founded  on  occupation  ripened  by  prescript 
tion/'  In  other  words,  that  property  must  originate  in  somebody 
(I)  taking  possessum  of  something,  (2)  in  holding  that  something 
against  all  comers,  till  (3)  his  right  to  it  is  perfected  or  matured  by 
the  feeling  that  the  lawgiver  ought  not  to  allow  the  possession  to 
be  disturbed. 

§  13. 

But  neither  this  nor  Blackstone's  statement  that  a  "  title  is 
acquired  by  occupancy  "  really  tell  us  anything  about  the  origin  of 
the  institution ;  for  it  still  remains  to  be  asked—'  Why  or  how  does 
tiie  fact  of  your  taking  and  long  holding  a  piece  of  land  give  you  a 
title  to  it'? 

All  that  such  aphorisms  can  be  taken  to  mean,  is  (as  Sir  H.  Maine 
explains)  that,  however  far  you  go  back  into  the  history  of  law, 
yon  can  get  no  further  than  the  fact  that  there  was  once  a  taking 
possession  or  occupation  of  the  thing,  which,  being  wanted,  was 
kept  exclusively  by  the  possessor',   and   that  then  a  sentiment 

^  Occupftnej,  in  this  senM,  means  the  advifedly  (or  intentioiudly)  taking  posMs- 
sion  of  aoiDttbiog  which  at  the  moment  belongs  to  no  one>  with  the  view  of  acquir* 
ing  ownership  in  it  for  yonrself — (Maine's  Ancient  Law,  Cap.  VIII,  p.  245).  This 
is  a  special  ose  of  the  term  different  from  the  popular  or  ordinary  one,  as  when  we 
speak  of  an  "occupancy  tenant"  meaning  merely  a  tenant  with  a  right  permanently 
to  occupy  his  kud. 

3  I  can  here  only  briefly  remind  the  reader,  that  possession  by  tribes  or  clans, 
where  the  indi?idaal  is  more  or  less  merged  in  the  body  is,  according  to  the  evidence 
of  ancient  history,  the  first  form  in  which  property  is  held.  In  ancient  timest 
tribes  were  often  pastoral  and  generally  moved  from  place  to  place ;  they  then  kept 


10  MANUAL  OP   JURISPRUDENCE   FOR  FOREST  OFFIOEEtS. 

gradually  grew  up,  and  ultimately  became  enforced  by  the  com* 
munity  as  a  rule^  that  such  possession  ought  not  to  be  disturbed. 
We  are  now  so  accustomed  to  find  everything  of  value  with  an  owner, 
that  we  take  it^  as  a  matter  of  courscj  that  everything  ought  to 
have  an  owner ;  and  if  no  one  has  any  particular  claim^  then  the 
occupant  is  owner^  because  no  one  else  can  show  a  better  claim. 

All  that  we  can  really  know  about  the  '^  origin  of  property  "  is 
that  our  modern  ideas^  which  are  now  embodied  in  our  laws  and  lan- 
guage*  and  which  include— 

(1)  the  feeling  that  long  possession  ought  not  to  be  disturbed, 

(2)  the  feeling  that  everything  ought  to  have  an  owner, 

(3)  and  that  ownership  resides  freely  in  each  individual, 

are  the  slow  growth  of  ages,  and  have,  as  a  matter  of  fact,  been 
BO  evolved  in  the  history  of  the  human  race. 

How  it  was  that  people  thus  came  to  feel  that  long  possesion 
ought  to  be  respected, — which  is  the  first  important  step,  and  how  it 
came  to  be  felt  that  every  person  ought  to  have  a  separate  right  to 
his  own  property,  are  questions  connected  with  the  growth  of  the 
human  mind,  and  the  sense  of  right  and  wrong  which  lies  deep  in 
the  mystery  of  the  constitution  of  man's  mental  nature  and  social 
instincts. 

pOMetsion  for  a  time  only.  Gradunlly  the  tribes  took  to  agrioaltare  aodbailt 
Tillages.  Then,  to  avoid  qaarrels,  the  land  was  naturally  allotted  or  parcelled  out 
between  the  sections  and  ultimately  the  families,  of  the  tribe.  It  was  then  the 
section  or  the  family  (represented  by  its  head  '*  the  pater-familias '*)  that  was  at  first 
looked  upon  as  the  collective  owner.  The  idea  of  individueU  possession,  now  so  strong, 
"  every  man  may  do  as  he  pleases  with  his  own,  Ac")  is  the  slow  growth  of  ages.  At 
first  it  was  not  contemplated  that  the  property  of  a  family  should  ever  be  transferred 
at  all.  Such  an  idea  was  received  with  difficulty ;  the  process  adopted  was  cumbrona 
and  often  involved  the  fiction  that  the  propertjf  did  not  go  out  ^the  family,  but 
that  the  hwfer  oame  iiUo  the  family !  Of  course,  as  soon  as  civilisation  began  to 
make  the  smallest  progress,  transfer  would  become  a  necessity.  Movable  property, 
and  goods  and  wares  of  all  kinds,  would  be  the  first  to  be  exchanged  and  sold,  and  to 
have  a  formal  and  tedious  process  of  solemn  conveyance  in  such  matters,  would  have 
Ijcen  intolerable.  Hence  the  restriction  as  to  transfer  gradually  broke  down  in  this 
direction,  and  that  prepared  the  way  for  greater  facility  in  the  transfer  of  immovable 
property ;  till  at  last  ^e  slowly  emerge  into  the  modern  idea  of  individual  ownership 
and  the  right  of  unrestricted  transfer. 
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§  14. 

The  time  spent  on  this  veiy  elementary  sketch  will  hardly  be 
grudged  by  the  student^  since  the  subject  itself  is  not  without 
interest' J  and  it  has  introduced  us  to  some  topics  which  must  neces- 
sarily be  understood  if  we  are  to  have  an  intelligent  grasp  of  the 
subject  of  property. 

Section  II.— Op  Posskssion. 

§1. 

The  reader  will  observe  that  we  have  already  several  times 
used  the  word  "  possession ''  as  a  term  intimately  connected  with 
property  and  ownership.  But  possession,  as  understood  in  law^  is 
something  different  from  what  is  meant  by  the  term  as  used  in 
popular  language. 

In  the  first  place,  possession  does  not  mean  mere  corporal 
seizure  or  contact.  If  a  man  carrying  a  bundle  containing  his 
clothes,  sits  down  in  a  field  by  the  way  side  and  deposits  the  bundle 
near  him,  he  is  certainly  in  possesgion  of  the  bundle,  though  it  does 
not  happen  to  be  in  his  hands,  and  he  is  certainly  not  in  possession 
of  the  field,  although  he  is  in  actual  corporal  contact  with  it. 

§2. 

The  physical  element  in  possession  is  therefore  not  mere  hold- 
ing or  contact,  but  tie  poasibiUtj/  of  dealing  with  a  thing  as  we  Hie 
and  of  exeltiding  others'^. 

Supposing  a  person  wishes  to  put  me  in  possession  of 
a  field  which  he  has  sold  me ;  the  price  is  paid  and  the  contract  of 
sale  signed  :  it  is  not  necessary  that  I  should  walk  over  every  part 
of  the  land.    I  simply  enter  upon  it,  the  seller  assents,  and  I  am  in 

*  Those  who  have  leisare  to  lee  for  themselves  what  hidden  interest  lies  in 
tliese  questions  of  early  law,  will  find  in  Maine's  "Ancient  Law,"  in  his  later  work, 
**  Village  Commnnities,"  and  in  M.  de  Lavaleye's  "  Primitive  Property,"  a  wealth  of 
information. 

«  Markby,  §  321. 
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possession.  But  supposing  that  on  going  to  take  possession  I 
find  some  one  already  on  the  spot  who  disputes  my  right.  I^  the 
buyer,  cannot  then  be  said  to  have  possession  till  the  opposition  is 
overcome  by  consent  or  by  force. 

Just  so  with  movable  property.  I  buy  a  coat.  I  need  not  put  it 
on  to  be  in  possession.  I  am  equally  in  possession  of  it  if  it  is 
put  in  my  wardrobe. 

§  3. 

Nor  is  it  necessary  that  possession  should  be  continuously 
exercised  at  every  moment  of  time ;  but  a  man  continues  in  posseS" 
sion  as  long  as  he  can  at  any  moment  reproduce  the  physical  power  of 
dealing  with  the  property  as  he  pleases.  A  man  who  goes  away 
from  his  house  to  a  place  of  business,  is  still  in  possession 
of  his  house^  because  he  can  at  any  time  return  to  it  and  enter  it. 

§  4. 

But  possession  recognised  as  such  by  the  law,  also  requires — be- 
sides the  physical  power  of  dealing  with  the  property,  tM  intention 
of  the  person  to  exercise  the  control  on  behalf  of  himself ;  and  this  is 
ascertainable  from  the  circumstances^  of  the  case  with  which  we 
happen  to  be  dealing. 

§5. 

A  person  may  also  be  in  possession  of  a  thing  through  his  re- 
presentative ;  and  the  correct  doctrine  is  that  this  is  not  a  fictitious 
but  a  real  legal  possession'.     '^  All  that  is  necessary  to  possession 

^  That  poflsession  (in  a  legal  sense)  consists  not  only  in  the  physical  control, 
but  also  in  the  determination  to  exercise  it  on  one's  own  behal  P,  is  also  apparent 
if  we  consider  how  possession  is  transferred.  Mr.  Markby  gives  the  foUowing  exam- 
ple (§  886,  p.  178). : 

Suppose  that  yon  and  I  are  living  in  the  same  honso;  that  yon  are  the  owner, 
and  that  I  am  a  lodger.  And  suppose  that  yon,  being  in  want  of  money,  sell  the 
house  to  me ;  that  you  receive  the  money  and  formally  acknowledge  me  as  the  owner* 
agreeing  to  pay  me  a  weekly  sum  for  permission  to  yon  to  continue  to  reside  in  th^ 
house.  No  external  change  whatever  need  have  been  taken  place  in  onr  relative 
position ;  we  may  continue  to  live  on  precisely  as  before^  yet  there  can  be  no  doubt 
that  I  am  now  in  possession  of  the  house  and  that  you  are  not. 

•  Markby,  §§  889-840. 
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being  the  power  to  resume  physical  control^  and  the  determination 
to  exercise  that  control  on  my  own  behalf^  I  possess  the  money 
in  the  pocket  of  my  servant,  or  the  farm  in  the  hands  of  my  bailiff, 
jofit  as  much  as  the  ring  on  my  finger,  or  the  farnitare  of  the  house 
in  which  I  live." 

This  assumes  the  representative  to  be  in  friendly  relation,  that 
isj  that  he  is  not  acting  against  me :  the  moment  he  does  so  and 
means  to  assume  control  an  hia  own  beAal/,  properly  speaking,  my 
possession  is  gone :  or  it  is  only  by  special  devices  and  provisions 
of  law^  that  my  possession  is  held  not  to  be  lost. 

In  order,  therefore,  to  have  a  valid  *'  possession  by  representa-^ 
tive,'^  the  representative  must  be  in  control  by  consent  of  the 
principal,  and  that  with  the  intent  to  exercise  his  control  on  behalf 
of  the  principal^. 

Some  consequences  which  follow  from  this  doctrine,  such  as  the 
possession  by  a  court  of  wards,  or  a  guardian  on  behalf  of  a  minor 
or  lunatic,  need  not  be  entered  upon. 

§6. 

It  may  be  well,  however,  to  say  a  few  words  about  the  relation 
of  landlord  and  tenant,  which  is  intimately  connected  with  this 
matter.  We  have  all  heard  in  India  of  ''  tenants  with  occupancy 
rights ''  and  "  tenants  at-will." 

^  In  Engliih  law,  if  yoti  have  recdred  land  from  me  on  the  nndentandiag  that 
yl>n  are  to  hold  it  on  my  behalf,  there  ia  hardly  anything  yon  can  do  that  ia  held 
UgaUjf  to  ouH  my  potsMnon* 

*  In  diflcnasing  the  Burma  landholdinge  in  the  Land  Bevenne  Manoal  I  referred 
to  the  definition  of  "  poaMaaion  "  given  in  Act  II  of  1876,  lection  2.  There  poesession 
ivaa  eqoally  maintained  if  it  was  by  a  man'i  lervant,  agent,  tenant*  or  mortgagee 
hoUUng  nnder  him.  Kor  waa  the  poaieeaion  broken  if  the  knd  was  lefb  to  lie  fallow 
in  the  conne  of  hnabandry,  but  had  previously 'been  held  in  the  way  described.  So 
poeiossion  waa  maintained  by  the  significant  act  of  paffiii$  the  Qovemment  revenue 
dne  on  it,  either  peraonally  or  by  agent,  Ac.  This  latter  point  is  ap|>licable  every- 
where in  India.  If  ever  it  is  shown  that  a  certain  person  provided  the  foods  for 
paying  the  revenne^  even  if  he  did  not  himself  make  the  payment*  it  would  go  far 
to  show  that  he  was  in  possession,  and  the  person  Ofltentibly  in  occupation  had  in 
law  a  merely  repreeentaiive  possession. 
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Under  English  law^  and  under  most  continental  law,  a  tenant 
has  always  been  held  to  have  only  representative  passeeaion,  and 
that  in  spite  of  many  express  rights  and  remedies  which  would  (if 
not  gxiarded  by  the  general  doctrine)  imply  that  he  had  a  legal 
possession  on  his  own  account.  On  this  view,  the  tenant  is  treated 
in  fact^  as  a  sort  of  bailiff  for  the  owner,  paying  him  a  fixed  sum 
out  of  the  profits  of  farming,  and  retaining  the  remainder  as  his 
remuneration^. 

This  mention  of  the  English  law  is  not  superflaous,  as  it  cannot 
be  denied  that  from  time  to  time  it  has  largely  affected  the  ideas 
which  oflScials  in  India  have  entertained  r^arding  the  relation  of 
the  ''  zaminddr "  to  his  tenant.  The  ancient  law  will  not  afford 
us  any  help,  for  the  eastern  mind  did  not,  either  in  its  customs  or 
its  legal  systems,  look  at  things  in  this  way  at  alL  The  present 
relation  of  landlord  and  tenant  has  grown  up  to  a  great  extent 
under  the  operation  of  our  western  law.  We  recognised  a  pro- 
prietary right  in  land,  and  in  some  cases  the  proprietor  was  a 
person  who  had,  in  the  course  of  events,  overridden  the  rights  of 
the  original  landholders,  and  these  latter  then  came  into  the 
position  which,  for  want  of  a  better  name,  we  call  that  of  tenant. 

The  position  of  such  a '  tenant '  then  became  somewhat  perplexing^ 
to  the  Indian  lawyer.  We  solved  the  question  (speaking  roughly) 
by  various  "  tenant  laws,''  which  secured  a  permanent  right  of 
occupancy  to  such  of  these  tenants  as  had  either  an  originally 
higher  position,  or  who  had,  at  least  by  custom  and  general  senti* 
ment,  some  special  claim  to  consideration.  Thus,  our  solution  of 
the  question  was  necessarily  not  one  based  on  any  philosophically 
consistent  theory^  but  on  a  desire  to  make  some  arrangement  which 
would  secure  a  practically  valuable  and  lasting  interest  in  the  land 
to  each  of  the  different  classes  concerned. 

Consequently,  in  India,  we  must  probably  conclude  that ''  ten- 
ants-at-will,''  those  who  have  nothing  particular  in  their  favour, 
and  aie  only  on  the  land  by  lease  or  contract,  have  a  representative 

•  Markby,  §  856. 
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possession ;  and  with  regard  to  those  who  have  rights  of  occupancy, 
and  cannot  be  ejected^  may  still  be  in  representative  possession  to 
some  extent ;  because  they  pay  rent  to  some  one  :  and  that  person's 
possession  continues  in  the  act  of  receiving  his  rentj  to  say  nothing 
of  his  paying  the  Oovemment  revenue. 

Mr.  Markby^^  observes  that^  on  the  whole,  while  our  law  shows, 
on  the  one  hand,  a  decided  inclination  to  treat  the  tenant  as 
having  only  a  representative  possession  on  behalf  of  the  owner,  on 
the  other  hand,  his  *'  right  of  occupancy ''  is  clearly  a  right  which 
is  available  against  all  the  world,  and  not  merely  as  by  way  of 
contract  between  bim  and  the  owner,  in  which  case  his  possession 
is  that  of  a  ''  servitude  ^*  or  right  of  continued  user,  not  merely  a 
mere  contract-right.  His  possession  then  is,  as  I  said,  to  some 
extent  representative,  and  to  some  extent  not :  we  cannot  help  the 
conflict  of  the  two  positions  which  arises  out  of  the  circumstances. 

§7. 

Beturning  to  the  general  subject  of  possession,  it  may  next  be 
remarked  that  as  actual  physical  prehension  is  not  a  necessary 
element  in  possession  as  understood  in  law,  it  may  be  possible  to 
be  "  in  possession ''  of  things  not  actually  tangible. 

It  is  not,  however,  to  all  *^  incorporeal  '*  rights  that  the  idea  of 
possession  can  be  extended .  We  must  not  press  the  extension  be- 
yond what  is  fair ;  we  can,  however,  speak  reasonably  enough  of  a 
person  as  in  possession  of  a  *  right  of  way '  or  of  a  '  watercourse ' ; 
and  henee  j}osses8ion  extends  generally  to  those  rights  which  are 
called  '  servitudes '  such  as  the  *' forest  rights, "  of  which  we  shall 
have  much  to  learn  hereafter^. 

§  8. 
There  is  a  peculiarity  connected  with  possession  in  such  cases 
which  must  be  noticed.     A  person  who  has  a  right  to  cut  firewood 

»  Mwkby.  §  857. 

'  I  need  hardly  qaote  aatborities  for  the  position  that  a  risfht  can  be  in  posm 
sestwn.  It  18  admitted  as  weU  in  the  French  and  German  as  well  as  English  toxt- 
booka* 
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cannot  be  engaged  in  cutting  it  every  moment  of  his  life.  A  man 
is  not  perpetually  g^ing  to  and  fro  over  the  land  which  is  subject 
to  his  right  of  way.  For  months  together  in  a  dry  season^  no 
water  may  flow  ofE  my  land  on  to  my  neighbours'.  Such  rights 
are  spoken  of  by  lawyers,  owing  to  this  circumstance^  as  '^  dis^ 
continuous  "  rights.  Although  it  is  easy  to  feel  that  such  a  right 
is  still  in  possession,  though  it  may  not  have  been  actually 
exercised  for  several  days,  or  weeks  or  even  months,  at  the  same 
time  we  feel  that,  if,  say,  for  several  years,  the  right-holder  had 
not  once  crossed  my  field,  or  during  more  than  one  winter  (when 
firewood  was  most  needed)  had  not  once  taken  a  stick  from  my 
forest,  there  might  be  very  considerable  doubt  about  his  having 
maintained  actual  possession  of  the  right.  It  is  always  a  question 
of  fact,  whether,  in  spite  of  such  an  intermUnony  the  right  has  been 
maintained'.  But  such  intermissions  are  always  dangerous,  for, 
if  the  right  has  been  intermitted  for  two  years  next  before  bring- 
ing  a  suit  to  establish  the  right,  the  right  would  be  lost\  An 
intermission  is  not  the  same  thing  as  an  interruption.  Under  the 
Limitation  Act  an  interruption  is  the  act  of  some  person  against 
the  right ;  it  is,  in  factj  an  indication  that  the  right  is  disputed ;  and 
if  the  interruption  is  suffered  or  acquiesced  in  for  a  whole  year^ 
the  right  is  lost^.  The  period  after  which  an  uniuterrupted  use 
gives  a  right,  is  twenty  years  under  section  M  of  the  Indian 
Limitation  Act. 

§9. 

There  also  remains  one  other  point  which  I  should  notice,  he^ 
caxxaejoint'OtonersAip  is  so  very  common  in  India.  I  allude  to  the 
nature  oipoaseesion  in  the  case  of  eO'proprietors.    The  maxim  of 

'The  English  law  hai  a  distinction  between  rights  of  common  and  easemeot 
in  this  respect  which  has  sot  been  maintained  in  the  Indian  Act.  In  England  an 
intermission  at  any  rate  of  n  right  of  common  is  no  bar  to  a  proof  of  a  genenl  user 
and  possession  for  the  required  period  (Williams  p.  178.) 

>  Act  XV  of  1877,  see.  26 :  see  iUostiation  b. 

*  The  Act  explains  that  an  *  interruption '  occurs  where  the  soil-owner  or  some 
third  person  obstmcts  the  exercise  of  the  right,  and  the  obstruction  is  submitted  to 
(being  known)  for  a  whole  year. 
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English  lawyers  is  that  if  there  be  two  equal  co-owners  "  each 
is  possessed  of  the  whole  and  the  half.*'  Each  owner  of  the 
undivided  property  has  access  to  and  control  over,  every  part  of 
the  prop^y ;  and  he  exercises  that  control  not  only  on  behalf  of 
himself  alone,  bat  partly  in  respect  of  his  own  share,  and  partly  as 
representative  of  the  co-owner. 

It  is  well  known  that  amongst  Hindds,  ancestral  property  is 
owned  by  the  whole  family.  To  take  Mr.  Markby's  example. 
A  Hindu  dies  leaving  three  sons ;  these  three  are  the  co-owners  of 
the  estate.  The  most  correct  view  seems  to  be  that  the  family  is 
not  considered  as  a  corporation  (a  term  I  shall  presently  explain), 
but  that  no  member  of  the  family  can  assert  that  any  part  of  the 
family  property  belongs  exeluaively  to  himself;  but  while  he  has  a 
certain  control  over  the  whole,  he  is  also  in  legal  '^  possession ''  (as 
above  explained)  of  his  own  right  or  share^. 

The  village  community  of  which  we  have  heard  so  much  in  the 
Manual  of  Land  Revenue  Law  and  Land  Tenures,  is  at  once  an 
organised  patriarchal  society,  and  an  assemblage  of  such  co^wners. 

§  10. 

«It  only  remains  to  be  added  that  co-ownership  must  not  le 
confounded  with  the  ownership  of  ''  juristical  persons,''  that  is,  of 
a  body  of  persons  whom  the  law  regards  as  one  person.  Where  pro- 
perty belongs  to  a  body,  to  a  registered  *'  company  ''  or  a  "  corpo- 
ration/' the  law  regards  the  whole  as  one  legal  owner,  and  artificial 
provision  is  made  for  the  exercise  of  the  rights  of  the  body  by  a  re- 
presentative ;  and  a  ''  common  seal "  is  usually  provided  in  order  to 
attest  the  acts  of  the  body.  The  legal  possession  of  property  is 
then  in  the  one  juristical  person,  not  in  the  individual  members,  as 
it  is  in  co-ownership. 

§  11. 

Then,  as  to  being  put  out  of  possession ;   every  act  if  which 
physical  control  is  completely  destroyed,  puts  a  man  out  of  possession  : 

See  Markby,  panifl.  311—812. 

C 
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Dot  80  where  the  loss  of  control  is  incomplete.  I  leave  my  axe 
hidden  in  a  wood^  knowing  where  it  is  and  intending  to  return  and 
work  with  it  next  day ;  it  is  not  out  of  my  possession.  I  drop  my 
ring  into  the  river ;  it  is  completely  out  of  my  possession. 

Section  III. — The  Coksbqtjxnces  of  Possession. 

§  1- 

If  we  pause  for  a  moment  to  take  a  retrospect  of  the  gronnd 
we  have  traversed,  we  shall  find  ourselves  masters  of  the  leadings 
positions,  that,  while  in  early  society,  definite  notions  of  individnal 
property  were  not  entertaiued,  a  sentiment  gradually  grew  up  that 
people  who  were  in  possession  should  not  be  disturbed.  In  the  course 
of  time,  and  in  the  process  of  growth  of  legal  ideas,  it  naturally 
came  to  be  further  asked — **  What  is  possession  ?''  and  next  such 
questions  arose  as — ^Whohadthe  possession  in  land,  the  owner  or 
the  tenant  ?  VFho  had  it  in  case  there  were  several  co-owners  ? 
Could  a  man  be  in  possession  of  a  '  right '  which  was  not  a  tangible 
thing?  and  so  forth.  As  answers  were  found  to  these,  the  word 
'  possession '  grew  to  be  a  term  of  law,  and  to  have  a  meaning  not 
exactly  conterminous  with  that  which  popular  language  assigns 
to  it. 

We  have  also  discussed  the  notions  which  thus  came  to  be  in- 
volved in  '  legal  possession '/  the  power  of  dealing  mti  a  thing  as 
loe  please  fa  the  exclusion  of  others,  and  the  intention  to  do  so  on  one's 
own  account* 

§  2. 

We  may  next  proceed  to  consider  the  consequences  which  are 
attached  to  legal  possession. 

One  of  these  has  already  appeared  to  usi  The  law  will  always 
respect  possession  and  maintain  it,  till  a  better  right  appears.  You 
may  have  no  kind  of  title,  but  if  you  liave  possession,  you  are 
maintained  in  it  till,  by  proper  steps  at  law,  some  one  else  has  vin- 
dicated bis  superior  right  and  obtained  an  order  to  dispossess  you. 
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We  shall  frequently  notice  that  in  qnestions  of  land  law^  the 
settlement  of  boundaries^  and  so  forth,  possession  is  always  looked 
to,  and  maintained ;  the  party  out  of  possession  being  the  one  whose 
duty  it  naturally  is  to  go  to  law  and  prove  his  right  if  he  can. 

The  Xllth  Chapter  of  the  Criminal  Procedure  Code^  is  devoted 
to  the  subject  of  disputed  possession ;  for  the  strong  feelings  which 
usually  manifest  themselves  in  disputes  about  land  and  houses,  often 
result  in  violence;  it  is  therefore  desirable  to  provide  a  procedure  by 
which  steps  can  be  summarily  taken  to  prevent  disturbance. 

And  the  {dan  is  this:  without  entering  on  any  question  of 

right,  the  Magistrate  proceeds  to  ascertain  He  fad  ofpoueuian^  and 

makes  a  formal  order  that  the  possession  he  finds  to  exist,  shall 

not  be.  disturbed  till  it  is  so  in  due  course  of  law.  If  this  possession 

is  not  ascertainable,  or  if  neither  claimant  is  really  in  possession, 

he  may ''  attach  ^*  the  property  until  a  competent  court  has  settled 

the  right  to  it^.    The  claim  to  a  tight  of  way  or  other  right  of  that 

kind,  id  decided  on  the  principle  before  alluded  to,  that  such  a  right 

may  be  virtually  "in  possession;'' and  if  the  Magistrate  finds  that 

the  way  or  water-course,  or  whatever  it  is,  is,  as  a  fact, ''  open  to  the 

use  "  of  the  public  or  .any  person,  or  class  of  persons  (».«.,  they  are 

in  possession  of  the  user),  he  maintains  them  in  the  use,  by  making 

an  order  that  no  person  can  stop  them,  till  the  question  is  lawfully 

decided^ 

§  8. 

Lastly,  another  subject  has  been  already  foreshadowed  in  speak- 
ing of  *  adverse '  possession  of  the  land.  If  your  possession  has  been 
open,  peaceable  (not  maintained  by  fraud,  concealment  or  violence), 

«  Seetiont  145—148. 

'  In  cues  in  which  dispoefleBsion  hai  been  effected  by  aie  of  criminal  fbrce  and  tlje 
difpoaaecaed  peraon  obtajna  a  conviction  on  a  complaint  of  the  nse  of  force,  the 
Kagiatrate  can  at  the  aame  time  order  the  sufferer  to  be  reatored  to  his  poaaeaaion. 

'  Aa  a  right  of  thta  kind  ia  not  exerciaed  oi  tvery  moment  of  time,  it  ia  neoeasary 
to  Sz  an  artificial  limit,  and  say  that  it  will  not  be  held  to  be  in  poaaeaaion  noleaa 
it  haa  been  esereiaed  within  three  montha  from  the  date  of  the  eaqoiryf  or  at  the 
laat  acaaon  (before  the  complaint)  at  wliich  the  right  waa  capable  of  being  ezeroised, 
if  aneh  ia  the  nature  of  the  right.  This  abort  term  is  fixed  only  for  the  parpoeea  of 
the  tammary  remedy  we  are  considering. 
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and  with  the  ohvions  meaning  that  (he  property  is  yours  against  all 
.comers,  that  is  called  '  adverse '  possession*.  And  if  this  adveise 
possession  Aas  gofie  on  for  a  long  time  undisturbed,  then  the  law  steps 
in  and,  on  grounds  of  public  convenience,  declares  that  it  shall  now 
be  permanent,  and  nobody  shall  be  allowed  to  disturb  it  in  fnttu^* 
That  is  practically  what  is  meant  by  a  person  getting  9k  prescriptive 
title,  or  title  ly  prescription.  It  is  possible  that  in  theory,  some  one 
may  have  a  better  title  than  you;  still,  if  in  practice  he  has  neglected 
to  establish  such  title  for  a  very  long  time,  the  law  will  no  longer 
listen  to  him,  but  confirms  you  absolutely  in  your  seat. 

And  I  may  pause  to  remark  that  here  we  may  see  how  our 
brief  enquiry  into  the  origin  of  property,  has  led  us  to  a  subject  of 
practical  importance. 

For,  although  it  is  now  rarely,  if  ever,  possible  to  find  unowned 
lands  or  valuable  things  and  seize  on  them  and  so  acquire  owner- 
ship by  **  occupation  ripened  by  prescription,'^  still  there  are  a  great 
many  cases  in  which  a  distinct  transfer  cannot  be  traced,  or  if  it  can 
the  transfer  appealed  to  (perhaps  150  years  ago)  may  have  been  in- 
formal or  altogether  invalid :  yet  there  is  some  one  in  possession 
who  claims  to  be  owner*  Then  the  question  of  that  possession  being 
adverse  and  of  long  duration,  becomes  very  important. 

§4. 

The  way  in  which  it  operated,  is  well  illustrated  by  the 
early  Roman  law,  which  acknowledged  what  is  called  a  "usuca- 
pion. 

Supposing  that  a  person  had  held  a  piece  of  property,  and  his 
possession  originated  in  a  just  title,  but  still  there  had  been  some 

*  In  an  English  law  case.  Tickle  v.  Brovm,  Lord  Denman  aaid,— '<  Enjoyment;  ai 
of  rigbt,  mnat  mean  enjoyment  had,  not  secretly  or  by  stealth,  or  by  tacit  snfferanee,  or 
by  permiBiion  asked  for  from  time  to  time  on  each  occasion^  or  even  on  many 
oocasionB  for  nsing  it,  bat  an  enjoyment  had  openly,  notoriously,  without  particular 
Icaye  at  the  time,  by  a  person  duimiug  to  use  it,  without  danger  of  being  treated  as  a 
trespasser,  *  •  *  •  (4  Adolph.  and  Ellis  Reports,  p.  882.)  The  Roman  law  maxim 
neatly  ezpiesses  the  principle  and  should  be  remembered.  The  possession  must  be, 
'  nee  vi,  imc  elam  nw  preeario  :'  not  by  force,  nor  secretly,  nor  precariously. 
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flavour  of  informality  in  the  acquisition,  the  Roman  law  said  that 
be  had  ^'  nsacapio  "  of  the  property,  and  therefore  condoned,  as  it 
were,  the  informality  and  confirmed  his  title,  after  two  yeare  in  the 
case  of  immovable,  and  one  year  in  the  case  of  movable,  property. 
It  is  this  "  usucapion ''  which  has  descended  to  the  later  Boman^ 
and  to  our  modern,  law,  under  the  name  of  /'  Prescription/' 

§5. 

But,  strange  to  say,  the  descent  or  admifsion  of  this  ancient  and 
very  necessary  principle,  to  modern  law,  was  by  no  means  an  easy 
one.  Owing  to  influences  which  we  cannot  here  trace,  the  law 
was  slow  to  recognise  prescription  m  giving  a  title.  And  many 
lawyers  insisted  on  a  distinction  between  a  period  which  gave  a 
title  by  prescription,  and  a  period  of  limitation  which  merely  barred 
your  right  to  sue  in  court.  The  doctrine  was  strongly  maintained 
by  some,  that  a  right  ^could  never  perish.  Supposing  then  that 
you  were  out  of  possession  for  twenty  years,  your  right  of  property 
ootild  not  perish  by  that  lapse  of  time,  although  the  law,  by  its 
rules  of  limitation,  might  prevent  you  from  asserting  your  right 
against  the  actual  possessor^^. 

§6. 

We  need  not,  however,  be  farther  troubled  with  this  refined 
distinction.  Our  Indian  law  has  cut  the  Gordian  knot  and 
reco^ises  the  lapse  of  time  as  giving  a  title,  and  it  declares 
the  extinction  of  tie  right  not  enforced  within  the  prescribed  period^. 
What  -the  period  is,  depends  on  what  kind  of  property  you  are 
seeking  the  title  of.  A  forest  right,  for  example,  or  a  right  of  way, 
of  which  possession  has  been  properly  and  uninterruptedly  main- 
tained, becomes  a  prescriptive  right  in  twenty  years.     If  you  had 

^  In  Rommi  law  tbo  recognition  of  a  title  bj  prescription  was  mada  in  the 
time  of  Justinian  (Institntes  Lib.  11,  Tit  6);.  In  England  no  law  of  limitation 
existed  tiU  the  daya  of  James  I,  and  I  belioTe  it  is  still  doubtful  what  the  effect  of 
the  Statote  is — whether  to  extinguish  the  right  or  only  bar  the  remedy. 

>  See  Limitation  Act  XV  of  1877,  section  28. 
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held  adverse  possession  of  a  field  for  twelve  years,  your  title  has  be- 
come indefeasible.  If  you  hold  a  watch  deposited  with  you,  and  the 
owner  does  not  reclaim  it  in  thirty  years,  he  can  no  longer  do  so*. 

Long  possession  covers  all  defects,  except  those  which  naturally 
one  would  perceive  to  be  incurable'.  Provided  the  possession  was 
not  by  fraud,  and  was  open  and  peaceable  but  yet  showing  the 
intention  to  hold  as  one's  awn  (i.^.,  ^'  adverse  '^)  it  will  prevail^. 

Section  IV. — On  the  Transfeb  of  pbopbbty, 

§1. 

I  have  now  to  offer  a  few  remarks  regarding  the  transfer  af 
property.  But  it  will  not  be  necessary  for  us  to  enter  on  tiie 
study  of  any  branches  of  law  specially  relating  to  transfer. 

The  whole  subject  of  '  voluntary  transfers,'  such  as  sale,  mort- 
gage, lease,  inheritance  and  succession,  we  shall'  £ave  nothing  to 
do  with ;  nor  shall  we  (except  incidentally  when  we  come  to  Civil 
Procedure)  deal  with  "  involuntary  transfers ''  by  process  of  conrt. 
But  there  are  certain  general  features  of  the  subject  of  transfer  of 
which  notice  must  be  taken. 

§2. 

I  have  adverted  to  the  fact^  that  originally  ownership  did  not 
reside  in  individuals,  but  in  sections  of  tribes  and  afterwards  in 

'  Ihid,  eection  26  and  the  sobedale,  flrtt  dWision,  Noe.  144, 145,  Ac,  &o. 
See  Markby,  §  883,  &c.  Here  I  may  note  tho  absardity  of  the  legal  maxim 
that  "preacription  always  preanraes  a  grant,'*  which  ia  oommonly  given  in  law 
booka  as  if  it  were  really  a  fact.  It  possibly  arose  from  the  excessive  dislike 
of  lawyers  to  acknowledge  a  right  which  could  not  be  traced  to  some  recogaia^ 
method  of  acquisition  that  was  not  open  to  question.  The  fiction  that^  even  under 
circumstances  whore  a  grant  was  aa  unlikely  as  possible,  nevertheless  it  was  made, 
waa  invented  accordingly. 

^  The  period  of  limitation  does  not  run  as  long  ashy  fraud,  or  fraudulent  oon* 
cealment  of  a  document ;  the  person  entitled  is  kept  from  the  knowledge  of  his 
rightt  or  is  unable  to  establish  it  (Limitation  Act,  aection  18).  Nor,  as  long  as 
possession  is  merely  by  permission  of  the  owner,  or  is  in  secret  and  unknown  to  him  ; 
for  the  limitation  runs  from  the  date  when  the  possession  heeonfi  advene.  (Schedule 
1,  No.  144). 

*  Bee  note  at  page  9  ante. 
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families  in  oommon.  Had  every  member  of  such  «  oommunity 
held  the  epecifie  right  to  dispose  of  his  share  in  the  property  as  he 
pleased,  the  family  would  have  broken  up. 

Nevertheless,  it  was  impossible  to  resist  alienation  under  all 
circumstances  whatever,  but  still,  it  was,  in  early  historical  times, 
made  as  rare  and  as  difficult  as  possible.  Every  transfer  was 
hedged  about  with  solemn  formalities  and  with  devices  for  pre- 
serving at  least  the  form  of  the  family  contrd. 

To  this  day  in  Indian  village  communities  this  is  kept  up  to 
some  extent;  there  is  always  a ''right  of  pre-emption^^  by  which 
the  intending  seller  must  offer  the  property  first  to  the  other 
members  of  the  conmiunity'. 

While  this  right  has  been  maintained  in  India,  we  have  other* 
wise  passed  into  the  more  modem  phase  of  feeling  that  property 
should  be  freely  transferable. 

§.S. 

This  phase  is  always,  of  course,  sooner  reached  in  the  case  of 
movable  property ;  but  there  remain  in  all  cases  certain  features 
distinguishing  the  transfer  of  immovable  property;  and  the  cause 
of  this  it  is  not  difficult  to  understand.  A  transfer  of  ownership 
cannot  be  regarded,  observes  Mr.  Markby^,  as  simply  a  contract. 
The  essence  of  a  contract  is  that  it  concerns  the  rights  and  obliga- 
tions only  of  the  parties  thereto,  whereas,  it  is  the  essence  of  a 
transfer  of  ownership  that  it  concerns  the  obligations  at  any  rate 
if  not  the  rights  (but  frequently  both)  of  an  unlimited  number 
of  persons.  And  this  is  obviously  much  more  the  case  with  houses 
or  lands  than  it  is  with  movable  property,  though  it  is  true  of 
both. 

*  Thifl  ]•  oraaQj  termed  "faaq-ibafa  "—4111  Arabic  term  deriTed  from  the 
If  osBalmtn  law,  in  which  the  right  was  ackuowledged  for  parposes  qaite  rimilar, 
^xz^  to  maintain  the  tribal  or  family  union.  Thii  haa  been  aided  by  proviaiont  of 
the  law,  whxeh  render  it  difficnlt  (nnd  only  aa  a  laat  retort)  to  aell  bnded  and  eapeei« 
ally  anceetral  property  in  exeenling  a  decree  of  ciTil  ooart»  or  for  aatiafaction  of 
arreara  of  Government  revenue. 

'  Markby,  §  470  (Supplement). 
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• 

SuppoBiDg^  for  instance^  that  I  am  owner  of  a  piece  of  land  of 
which  yon  are  tenant^  or  of  goods  which  are  stored  in  yOnr  ware- 
house ;  if  I  sell  this  land  or  these  goods  to  a  third  person  without 
any  commnnication  with  you^  your  position  is  naturally  affected ; 
yon  have  to  pay  rent  in  one  case  or  receive  it  in  the  other  from  a 
different  person,  and  the  right  to  resume  the  goods  or  the  land 
at  the  close  of  the  tenancy  belongs  to  a  different  person :  yet  this 
change  of  rights  and  the  obligations  was  not  the  result  of  any  con- 
tract with  you. 

There  is,  indeed,  no  change  in  the  nature  or  ^ent  of  the  rights 
or  obligations,  and  hence  all  you  need  is  to  ifuno  the  fact  of  the 
transfer.  All  business  transactions  would  be  difficult,  if  not  im- 
possible, unless  the  ownership  of  property  was  known. 

§4. 

There  is  also  another  point  to  be  noticed.  The  more  permanent 
and  valuable  property  is,  the  more  necessary  it  is  that  the  title  of 
the  possessor  should  be  made  secure  and  not  liable  to  be  made  void. 
Supposing,  for  example,  you  find  that  you  have  unknowingly  bought 
a  horse  which  has  been  stolen,  and  that  the  owner  reclaims  it;  after 
all,  your  loss  and  the  inconvenience  is  very  trifling ;  but  it  might  most 
seriously  affect  a  man,  and  perhaps  the  whole  means  of  the  support 
of  himself  and  family,  if  he  found  that  a  purchase  of  a  farm,  or  of 
a  house  in  which  he  ha4  settled  down,  was  invalid  and  that  he  must 
suddenly  turn  out  of  it.  Hence  the  law  requires  certain  formali- 
ties and  securities  in  the  case  of  transfer  of  immovable  property^ 
tending  to  secure  the  knowledge  of  the  fact  of  transfer,  and  to  avoid 
the  chances  and  inconveniences  likely  to  result  from  fraud  and 
nnoertainty  in  the  transfer. 

§5. 

In  early  law,  indeed,  there  was  no  need  to  refer  to  these  consi- 
derations, because  the  transfer  of  the  right,  and  the  transfer^  in  fact^ 
of  the  property,  were  inseparable ;  but  although,  as  time  went  on,  the 
separability  of  the  two   things  became  gradually  recognised,  it 
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nevertheless  long  remained  a  rule  founded  on  convenience  that 
to  complete  a  transfer  there  should  be  an  actual  delivery.  An 
inieniion  to  transfer^  or  an  agreement  to  transfer^  might  create  aper« 
Bonal  obligation  between  the  intending  transferer  and  transferee ; 
bat  in  order  that  the  ovmership  should  pass>  delivery  niust  follow. 

Only  traces  of  this  principle  remain  in  the  law  of  modern 
nations.  It  would  be  too  difficult  and  cumbrous  a  process  to  en- 
force in  all  cases;  still  the  idea  has  remained ;  as  maybe  judged 
first  by  the  fact  that  some  modern  laws^  while  acknowledging  the 
possibility  of  completed  transfer  without  delivery^  nevertheless 
place  cases  where  delivery  has  occurred,  in  a  more  advantageous 
position  than  those  where  it  has  not  occurred. 

In  our  Indian  law,  it  is  perhaps  not  generally  known,  an 
oral  contract  of  sale  of  houses  or  lania, /ollowed  by  actual  delivery  of 
poeeeesion,  is  not  put  aside  in  favour  of  a  written  registered  docu- 
ment of  sale  of  a  later  date. 

§  6. 

But  when  these  traces  of  the  rule  requiring  actual  delivery  of 
possession  do  not  survive  (or,  in  other  cases,  alongside  of  them), 
we  have  usually  various  rules  of  law  which  aim  at  eecuring  publicity 
to  all  transfers  and  preventing  uncertainty  by  facilitating  proof. 
Some  laws  aim  at  the  latter  only,  when  they  require  particular 
agreements  to  be  in  writing. 

In  India  the  registration  law  aims  at  both  objects.  Thus,  you 
may  sell  or  mortgage  land  orally,  if  you  give  possession  at  the  same 
time ;  but  if  possession  does  not  follow,  you  will  have  no  legally 
binding  contract,  unless  it  is  in  writing  and  registered^ 

The  outlines  of  registration  law,  as  far  as  practically  useful, 
will  be  described  in  a  later  chapter. 

*  If  the  property  is  of  the  valae  of  100  rupees  and  upwards.  I  am  also  speaking  of 
prirate  transactions :  In  transfers  to  which  Qoyernment  is  a  partj,  the  registration 
mmj  not  be  necessary. 
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CHAPTER  II. 
OF  SEPARATE  RIGHTS  OR  SERVITXJDKS. 
.  Section  I. — ^The  Nature  op  Rights. 

§  1. 

We  most  now  turn  to  a  subjeei  connected  with  ownership, 
which  will  be  f onndj  in  the  course  of  oar  studj^  to  have  a  very 
great  importance. 

We  have  spoken  of  a  man's  ''  property "  of  ''  ownership  "  as 
if  it  was  a  simple  and  not  a  composite  thing ;  hat  a  reference  to  a 
few  familiar  examples  will  at  once  recall  us  to  a  sense  of  the  incom- 
pleteness of  such  an  idea. 

I  own  a  fields  but  at  the  same  time  the  inhabitants  of  a  neigh- 
bouring village  have  a  right  of  driving  cattle  through  it;  this 
right  prevents  my  ever  cultivating  (or  otherwise  utilising)  the 
strip  of  land  over  which  the  cattle  are  driven.  Government  may 
be  the  owner  of  a  forest^  but;  notwithstanding  that  fact,  there  may 
exist  rights  of  grazing  in  favour  of  the  neighbouring  village. 
Here  the  Government  officer  in  charge  can  never  close  the  whole 
forest  at  once  and  plant  it  over ;  nor  can  he  lease  out  the  whole  of 
the  grazing!  nor  cut  the  grass. 

In  both  of  these  cases  the  owner  has  something  less  than  the 
absolute  or  perfectly  full  enjoyment  of  his  property.  In  other 
words;  while  the  property  itself  remains  to  the  owner,  and  while 
bis  ownership  is  not  in  Uself  reduced  or  altered,  still,  some  of  the 
rights  which  go  to  make  up  a  perfect  or  unrestricted  ownership, 
have  been  as  it  were  detached  and  vested  in  other  persons.  The 
detached  rights  are  of  the  nature  of  ''  ownership ''  in  this  tense  only 
'*  that  they  are  rights  over  a  .specific  thing  available  against  the 
world  at  large^'^ 

"^  Hftrkbj,  §  893,  pnge  198.  I  cannot  ezpresf  this  with  the  accnracj  that  I 
fthoald  like.  The  sabject  will,  however,  become  clear  by  the  aid  of  what  follows. 
It  is  of  immenfe  importance  to  understand  it  thoroaghlj.  Misapprehension  on  the 
sabject  is  at  the  bottom  of  many  of  the  diflicalties  with  which  the  attempt  to 
introduce  rational  forest  law  into  lodia  has  been  beset. 
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§   2. 

Ownership  (whicli  the  Roman  lawyers  described  by  the  con- 
venient term  dominium^  as  meBmug/ull  or  perfect  ownership)  may 
be  regarded  as  an  segregate  or  bundle  of  all  possible  rights  which, 
togettier,  make  up  an  absolutely  unrestrained  enjoyment. 

The  Roman  lawyera  neatly  expressed  this  by  saying  that  the 
daminus  or  full  owner  had  the  use  {tisui),  the  whole  of  the  products, 
(/ruetwi),  the  right  entirely  to  consume  {abusus),  and  the  right  of 
transferring  or  alienating  at  pleasure  (vindicatio). 

If  a  certain  right  to  use  some  of  the  produce  or  to  do  somethingi 
or  have  something  done,  were,  so  to  speak,  broken  off  and  separated 
f i-om,  the  total  of  rights  which  made  up  full  ownership,  such  a 
separate  right  was  called  by  the  Roman  lawyers  a  "servitude/*  because 
the  person  who  held  the  separated  right  over  some  one  else's  land 
or  house,  or  forest  (or  whatever  it  was)  made,  as  it  were,  the  pro- 
perty to  serve  his  purpose. 

§  8. 

The  student  will  not,  I  trust,  feel  staggered  at  this  allusion  to 
Roman  law.  But,  in  fact,  the  Roman  law  dealt  so  neatly,  logically, 
and  conveniently,  with  the  subject,  that  both  the  method  and  lan- 
^age  have  been  either  adopted  into,  or  at  least  have  largely  coloured, 
modern  systems  of  law ;  and  the  language  of  the  text-books  in 
which  those  systems  are  explained,  would  hardly  be  intelligible  to  a 
student  who  did  not  know  what  the  Roman  terms  meant. 

§  4. 

In  England  there  is  no  general  term  for  these  ''  servitudes,'' 
nor  do  we  find  a  complete  classification  of  such  rights.  The  English 
law,  indeed,  gives  a  special  name,  "easements/*  to  one  class  of  these 
rights,  leaving  the^  others  to  be  merely  called  'profits  k  prendre ' 
or  'rights  of  common/  This  classification  is  one  of  mere  con* 
venience,  and  at  the  same  time  the  line  of  distinction  is  by  no 
means  clear.     For  example,  a  right  to  take  water  from  a  neigh- 
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hour's  spring  is  an  easement  in  English  laWj  bat  a  right  to  take 
coal  from  his  pit  is  not ;  it  is  a  right  of  common'. 

§  5. 

In  classifying  servitudes,  the  Roman  lawyers  adopted  a  distinc- 
tion based  on  the  circumstance  that  the  right  affected  the  soil  itself^ 
or  something  built  on  the  soil.  One  they  fancifully  called  "  rural/' 
the  other  ".  urban  "  servitudes :  originally,  I  suppose,  because  build- 
ings were  commoner  in  the  city  and  the  open  soil  in  the  country. 
Obviously,  however,  a  right  of  way  or  right  to  use  a  spring,  affect- 
ing the  soil  itself,  might  be  in  the  city,  and  a  right  connected 
with  a  building  might  be  in  the  country. 

§6. 

A  more  important  distinction,  however,  is  one  which  has  been 
adopted  into  several  modern  systems  of  law.  Servitudes  were 
divided  into  "  real'*  and  •*  personal.'' 

s  This  cireamstanee  bas  probably  led  the  framen  of  Indian  Stotntec  to  extend 
the  meaning  of  the  word  eaaemenk     In  the  latest  Limitation  Act  (XV  of  1877)  ease* 
ment  is  now  defined  to  include  righU  to  produce,  &o.     And  the  '<  Easements  Act 
V  of  1882"  has  made  nse  of  the  sime  extension  of  sense :  bnt  the  Act  onlj  rektea 
to  rights  which  are  real  serYitndes—held  in  respect  of  immovable  property  and  ia 
not   yet    generally    applied  to.     As   regards    the  English   law  distinction^  (Mr. 
Harkby,  §§  873 — 875)  attributes  it  to  practical  convenience.    Easements  are  all 
concerned  **  with  the  enjoyment  of  their  respective  properties,  by  eontignous  owners 
on  points  of  great  importance  on  which  they  are  likely  to  come  into  oonfliet ;  they 
are  rights  which  relate  to  getting  rid  of  what  is  noxious,  to  procure  a  plentiful 
gnpply  of  that  which  is  useful,  to  free  ingress  and  egress,  and  to  the  oommodioua 
exercise  of  tmde.'*  Contiguous  houses  require  the  regulation  of  the  support,  which  one, 
or  the  soil  on  which  it  stands,  gives  to  the  other.    They  require  that  q  uestions  of  drain- 
age, rain  drippings  and  water  passing  on  to,  or  through,  the  other  house,  sbotlld  be  set* 
tied ;  they  require  also  that  there  should  be  access  to,  and  means  of  getting  out  of 
the  house ;  that  air  and  light  should  come  in ;  that  water  should  be  available ;  and  so 
forth.    Contigqpns  lands  are  in  the  same  position;  a  right  of  way  from  one  to 
another ;  right  for  passage  for  drainage  or  canal  water ;  right  to  support  of  the  soil  by 
the  adjacent  soil,— all  these  matters  are  evidently  of  one  kind,  and  are  governed  by 
the  same  set  of  rules;  therefore  they  came  to  be  called  ''easements,"  without  it 
being  precisely  defined  what  were  the  limits  of  the  term.    It  is  easy  to  oonoeive» 
but  not  very  easy  to  put  into  language,  a  distinction  between  this  group  of  rights, 
and  rights  to  dig  sand  or  gravel,  to  cut  turf  or  grass,  to  grace  cattle,  and  to  cut  fire- 
wood or  timber.    One  feature  at  least  they  have  in  common,  they  may  equally  be 
acquired  by  prescription. 
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Seal  servitades  are  those  which  only  exist  in  connection  with 
some  property.  A  right  of  way  from  your  field  across  B's  close 
is  a  real  servitudoi  because  it  is  connected  with  jrowr  field;  it  is  not 
yon  as  an  individual  that  have  a  right  of  way  across  B's  land^  but 
yon  ae  owner,  for  the  time  being,  of  tie  field.  In  other  words,  the 
right  of  way  over  B's  land  is  attached  to  the  field,  no  matter  who 
owns  it  for  the  time  being. 

And  when  our  Indian  Acts  speak  of  the  right  being  "ap* 
pendant "  to  some  property,  they  mean  that  it  is  attached  in  this  way. 
In  soch  caseSy  the  property  which  has  the  right  is  called  the  domi* 
mani  estate,  and  the  other  over  which  the  right  exists,  is  the  servient 
estate.  Thus,  a  Burmese  monastery,  which  has  a  right  to  bamboos 
from  the  neighbouring  forest,  is  the  dominant  and  the  jungle  the 
eervient  estate,  and  the  right  is  "  appendant  '^  to  the  monastery'. 
Other  rights  which  reside  in  a  man,  as  a  person  (whether  or  not  he 
is  owner  for  the  time  being  of  a  particular  house  or  land)  are  ''  per- 
sonal'' servitudes,  or,  to  use  the  English  term,  "  in  gross.''  I  may 
have  a  right  to  graze  twenty  cows  in  your  forest,  not  because  I  am 
owner  of  house  A,  but  in  my  own  person  :  then  that  is  a  personal 

servitude. 

§7. 

There  are  no  doubt  many  rights  which,  in  their  very  nature, 
must  always  be  ''real."  For  instance,  if  I  have  a  right,  as 
against  you,  not  to  have  my  light  and  air  blocked  out  by  your 
building,* it  is  obvious  that  it  is  in  virtue  of  some  house  or  property 
of  some  sort,  of  mine,  which  is  not  to  be  darkened  or  confined,  that 
the  right  exists ;  and  if  the  house  permanently  ceased  to  exist,  the 
right  would  cease  also. 

*  I  do  not  know  why  onr  Legulaiaro  chom  the  word  "  appondant,**  became,  in 
the  English  law,  the  tenn  a  "  right  appendant "  has  a  very  peculiar  and  special 
meaning.  In  fict,  it  means  that  the  right  in  qnestion  is,  by  the  common  hiw,  iuva* 
riably  understood  to  be  attached  U>  vl  fariieular  hind  nf  land  temmre,  which  the 
student  need  not  tronble  himself  abont.  The  ordinary  term  in  English  law  for  a 
right  which  is  a  rsal  servitude  (that  is,  in  favour  of  one  property  over  another)  is  "  ap- 
pnrtenant'*  not  ^appendant."  In  the  Burma  Forest  Act  (XIX  of  1881)  the  nseof 
the  term  appendant  has  been  avoided  (and  so  Act  V  of  1882);  the  right  is  spoken  of 
as  being  ''for  the  beneficial  enjoyment  of"  the  doniinsnt  estate. 
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If  I  have  a  right  to  let  my  drainage  water  flow  on  toyonrland, 
the  right  mast  be  because  of  a  house  or  some  land  from  which  ths 
drainage  comes.  Rights  of  way  also  furnish  a  good  example: 
unless  you  have  some  house  or  land  io  go  to  (which  is  the  dominant 
estate}^  it  is  impossible  for  you  to  have  a  right  of  way  over  my  field^ 

But  many  other  rights,  such  as  a  right  of  common,  of  grasdng, 
of  fishing,  cutting  turf,  feeding  pigs  on  acorns,  or  of  cutting  wood, 
may  be  either  personal  or  real. 

In  India  I  do  not  think  it  possible  to  draw  any  line  between 
''real''  and  '' personal '^  servitudes  on  any  other  grounds  tiian  the 
nature  of  things. 

In  the  case  of  forest  rights,  no  doubt  the  rights  are  very  gener- 
ally not  personal,  t.g,^  it  is  the  householders  of  village  X  that 
have  the  right  of  grazing  in  forest  A.  If  one  of  these  inhabitants 
were  to  g^  away  and  reside  permanently  somewhere  else,  he  would 
lose  the  right.  But  it  is  easy  to  conceive  cases  where  the  right 
might  be  personal.  I  mention  this,  because  in  the  continental  text- 
books,  it  is  stated  or  taken  for  granted  that  foreet-rights  are  always 
real  servitudes.    This  could  not  be  applied  strictly  to  India. 

The  Act  V  of  1882  (at  present  only  in  force  in  Madras  and  the 
Central  Provinces)  will  not,  even  if  generally  extended,  affect  any 
servitudes  except  real  servitudes* 

§8. 

I  will  now  conclude  the  subject  of  servitudes  with  a  few  neces- 
sary remarks  on  the  way  in  which  such  rights  are  acquired. 

I  have  already  remarked  that  by  a  fair  extension  of  the  term, 
there  may  be  such  a  thing  m  a  possession  of  a  r»y 4^,  although  a 
right  is  an  '  incorporeal,'  not  a  tangible  thing. 

This  possession  is  governed  by  exactly  the  same  principles  as 
before ;  it  is  not  any  mere  physical  act  as  such  that  constitutes  the 

^  Nor  need  I  account  for  a  ponible  right  residing  in  a  penon,  to  go.  not  to  aone 
property  of  bis  across  another's  field,  bnt  to  a  church  or  a  market ;  for  here  the 
church  or  market^  though  not  the  property  of  the  right*holder,  are  in  obviona 
analogy. 
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possession  of  an  easement  or  other  right ;  for  I  may  walk  down  your 
garden  a  dozen  times  on  my  way  to  transact  business  with  you  in 
your  house^  but  no  one  would  say  I  have  any  possession  of  a  right 
of  way  through  your  garden.  On  the  other  hand^  yon  inform  me 
that  a  path  across  your  field  is  at  my  service  for  ever^  and  remove 
a  locked  gate  which  hitherto  blocked  it  up«  I  am  in  possession  of 
the  right  of  way  thus  granted^  as  effectually  as  if  I  walked  over 
the  land  in  order  to  assert  my  right.  So^  if  without  any  permis* 
sion  or  grant,  but  still  for  generations  past,  I  have  openly  and 
peaceably  and  as  of  right,  walked  along  a  certain  line,  and  can  do 
so  when  I  please,  though  for  weeks  together  I  may  not  need  to  go 
that  way,  still  I  am  in  possession.  There  must  be  the  physical  pos^ 
tibiliiy  of  enjoying  Iht  rights  ai  any  time,  and  the  intention  eo  to  enjoy 
ii  as  one's  ottm  right,  the  owner  of  the  servient  property  submitting 
to  this.  I  have  also  explained^  the  difficulty  that  arises  as  regards 
the  continuance  of  the  quasi-possession  of  these  rights  when,  in 
tiieir  nature,  they  are  'discontinuous/ 

§9. 

These  servitudes  or  rights  are  acquired  very  much  in  the  same 
way  as  property  is.  They  may  be  acquired  now  by  transfer.  For 
example,  my  house  A  has  a  right  of  way  to  it  through  a  certain 
courtyard.     If  I  sell  the  house  A,  the  right  naturally  goes  with  it. 

Some  rights  cannot  be  transferred :  this  is  usually  the  case  with 
personal  rights,  and  arises  from  their  nature.  For  example,  I  have 
a  right  to  take  firewood  from  the  neighbouring  forest.  Here  the 
origin  and  nature  of  the  right  may  indicate  that  it  is  a  right  for 
the  personal  convenience  of  the  right-holder.  I  then  cannot  sell 
the  right  to  some  one  else.  Not  only  is  the  right  itself  inalienable, 
but  the  right-holder  cannot  sell  the  produce  he  obtains  in  the 
exercise  of  the  right,  because  it  is  for  his  own  use  and  convenience^ 
and  if  he  does  not  personally  require  it  he  ought  not  to  collect  it. 
But  there  may  be  cases  where  the  right  itself  is  to  cut  for  sale,  as 

*  Page  15,  §  23,  ante. 
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where  hill  tribes  have  a   right  to  cat  firewood  or  bamboos  and 
cany  them  for  sale  to  the  neighbouring  towns*. 

§10. 

These  rights  sometimes  originate  in  ^  grant  by  the  proprietor  of 
the  estate.  Generations  ago^  the  lord  of  a  forest  may  have  granted 
to  my  ancestor  and  his  descendants  for  ever^  a  right  to  take  ten 
trees  annually  from  his  forest  for  building  purposes. 

§  11. 

But  more  f  requently^  especially  in  India,  the  origin  of  the  right 
is  not  80  traceable.  It  is  then  said  to  be  a  '  prescriptive  '  right, 
and  this  term  has  been  explained.  No  one  very  much  cared  about 
the  often  vast  tracts  of  waste  and  jungles  in  the  old  dajrs,  and  so 
the  neighbouring  villagers  got  into  the  habit  of  openly  and,  as  of 
their  own  right,  and  peaceably,  grazing  cattle,  cutting  bamboos, 
collecting  dead  leaves,  and  so  forth,  in  the  forest.  This  went  on 
from  year  to  year,  and  from  generation  to  generation,  till  the 
practice  is  held  under  our  law  to  have  "  ripened  by  prescription  '' 
into  a  right.  The  Limitation  Act,  as  I  before  remarked,  admits  this 
in  all  cases  where  the  right  has  been  exercised  ''  peaceably  and 
openly  ''  by  any  person  claiming  title  thereto  as  an  easement  (>.«., 
as  a  right  not  arising  out  of  mere  agreement  or  contract),  and  as 
of  right,  without  interruption  for  twenty  years'".  Where  such  a 
practice  had  gone  on  in  a  forest  which  Government,  say,  had 
distinctly  claimed  as  its  own,  at  settlement  or  otherwise,  and  where 
the  people  knew  they  were  acting  on  sufEerance  and  by  permission, 

'  Foreit  Bights  are  ao  very  generally  (ta  tbeir  origin  and  nature)  rights  for 
personal  convenience,  that  the  Forest  Law  in  India  contains  an  express  provision  that 
no  forest  rights  can,  as  a  rule,  be  alienated,  unless,  of  coarse,  they  are  appendant  and 
follow  the  transfer  of  the  dominant  estate,  or  unless  it  expressly  forms  part  of  the 
right  itself,  that  its  enjoyment  is  alienable,  or  the  produce  of  it  saleable. 

*  Section  II  §  23.   I  have  there  explained  what  interruption  means,  and  how  fiar  it 
IS  necessary  that  the  right  should  have  been  used  without  intermission. 
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there  would  be  no  real  right,  but  only  a  permissive  enjoyment  or 
lioense^. 

§12. 

As  I  have  described  how  separate  rights  of  user  or  servitude 
may  be  acquired  and  possessed,  so  I  must  say  a  few  words  as  to 
how  they  may  oome  to  an  end* 

When  rights  are  extinguished  by  compensation,  pursuant  to 
a  special  provision  of  the  kw,  they  of  course  cease  to  exist  This 
part  of  the  subject  I  shaU  consider  further  on,  with  special  refer- 
ence  to  forest  rights. 

There  are,  however,  certain  general  matters  connected  with  the 
extinction  of  rights  which  may  be  mentioned. 

»  Oar  Porert  Law  hM  nofc  taken  notice  of  anything  bat  actaal  rights  which  i. 
the  ^per  plan  be«aM,  m  the  cuie  of  what  i.  technically  a  mere  permiwion,  one  of 
two  thiDgB  wonld  happen :  either  it  wonld  be  a  matter  .o  clearly  of  faronr  that  it 
might  be  simply  .topped  withont  hardship  at  any  moment  and  wonld  need  no 
special  oonnderation,  or  else  it  wonld  be  a  practice  so  nearly  resembling  an  actaal 
right  that  QoTemment  wonld  practically  aUow  it  to  be  snch,  and  treat  it  aocordinrfr. 

I  may  here  briefly  remark  that  it  was  donbtfal  whetiier  a  right  of  tiiis  Idiid 
wold,  under  the  Roman  kw,  be  acqaired  by  prescription,  and  in  a  case  decided  by  the 
Bomb^  High  Coart  m  1876  (Conserrator  of  Forests  v.  Nagar  das  Saabhagy.  das) 
Ebkbai.!^  J,  said.— « It  may  be  a  qnestion  whether,  assnming  that  there  is  satisfac 
tory  proof  of  nser.  the  right  to  cnt  down  and  dispose  of  timber  on  Crown  lands,  in  other 
word.,  to  enjoy  absolntely  that  which  is  incidental  to  the  proprietorship  of  the  soil 
can  be  chdmed  by  prescription  ."-(See  AUamep  Qtnl.  y.  Mathiai,  27  L.  J..  Chanc! 
761.)  The  meaning  of  the  passage  is  tiii.  s  that  tiie  right  of  catting  tree,  belongs,  of 
conrw^  to  the  owner  ofthe  soU  j  and,  consequently,  perwns  who  go  withont  leave  and 
cat  tuee.  of  their  own  accord,  are,  strictiy  speaking,  trespassefs,  and  are  committing  a 

tiieft  5  nod  the  pnndple  Uid  down  in  the  Uw  case  aUuded  to  by  the  learned  Jadge  was 
that  no  length  of  time  will  giro  ^oa  a  right  to  do  an  act  which  U  in  itseir  nnUwfol. 
The  cams,  howenir,  of  taking  timber  and  forest  prodnoe  is  ratiier  peculiar,  becaase, 
though  the  land  belonged,  ss  all  nnoccopied  waste  does»  to  the  Crown,  still  no  one, 
not  eren  the  Crown  itwlf,  looked  upon  the  occHSional  or  even  consUnt  taking  of 
timber,  grasi^,.  &c.,  as  any  wrong,  but  rather  as  an  innocent  practice^  which  it  could 
at  any  moment  stop,  if  it  wanted  to  do  so,  but  which  the  State  did  not  in  fact  care  to 
stop*  In  soch  a  case  it  would  be  hard  to  say  that  the  practice  could  not  ripen 
by  prescription  into  a  right.  The  question,  however,  has  been  wholly  set  at  rest 
rince  «he  pasnng  of  the  Limitation  Act  <rf  1877,  which  clearly  recognises  the 
aeqiuritlon  of  any  ••easement"  (including  right,  of  user  of  forest  produce)  by 
prescription. 

A.  to  (lie  distinction  between  a  rigU  of  m$er,  and  a  licenM  exercised  on  9uffhrane§ 
and  the  objection  to  the  term  'pririlege '  so  often  used  to  indicate  the  hitter  in  India, 
the  stodent  will  find  nome  farther  remarks  in  the  Chap^croji  Poreet  Right., further  on. 
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Some  rights  are  only  granted  for  life ;  they^  of  course^  become 
extinct  when  the  right-holder  dies.  So  a  right  may  be  granted  in 
consideration  of  some  service  ;  it  expires  when  the  service  ceases 
to  be  rendered, 

A  right  also  may  be  volantarily  given  np^  as  where  a  right- 
holder^  without  objection^  permits  a  total  alteration  in  the  manage- 
ment of  the  servient  estate^  whereby  the  exercise  of  his  right  is 
necessarily  rendered  impossible^. 

If  a  forest  or  other  estate  which  bears  the  right  is  washed  away 
by  river  action^  the  right  itself  ceases  also. 

A  right  also  that  has  not  been  in  existence  for  the  last  twenty 
yearSi  would  have  been  lost  by  prescription. 

If  also  a  right  that  has  been  obstructed  (''interrupted'')  and 
the  obstruction  has  been  acquiesced  in^  or  submitted  to^  for  one 
year  after  the  right-holder  had  notice  of  the  interruption^  the  right 
would  be  extinguished  (unless^  of  course^  a  new  period  of  twenty 
years'  enjoyment  ran  after  the  interruption). 

A  right  (as  I  before  explained)  which  has  been  generally  main- 
tained  during  twenty  years^  may  have  been  voluntarily  intermitted 
in  its  exercise  from  time  to  time^  without  being  lost ;  but  if  it  has 
even  been  voluntarily  intermitted  for  two  years  next  before  bringing 
a  suit  to  establish  it^  the  intermission  will  be  f  atal^^. 

Forest  rights  also  are  extinguished  if  in  the  process  of  settling  a 
reserved  forest^  they  are  neither  claimed  nor  ascertained  to  exist^. 

•  Roth,  §  816. 

JUdf  §816,  No.  4k  Whether  it  would  revive  again,  on  new  land  forming  in  the 
same  place,  I  cannot  here  nndertake  to  determine* 

^  Limitation  Act.  sec.  26  (Act  XV  of  1877),  and  see  section  §  23,  ante.  See  alsa 
Act  V  of  1882  (the  Easements  Act),  which  ioclndes  all  real  servitudes,  i^e,,  righU 
that  are  for  the  heneflcial  enjoyment  of  some  property.  The  Act  is,  however,  not 
yet  in  force  save  in  Madras  and  the  Central  Provinces  and  Coorg. 

1  Forest  Act  VII  of  187Q,  section  9 ;  Burma  Act  XIX  of  1881,  section  19. 

I  have  only  attempted  to  note,  hy  way  of  illustration,  a  few  of  the  cases  in  which 
the  extinction  of  rights  is  likely  to  occur  in  the  experience  of  a  Forest  Officer.  In 
systematic  treatises  on  the  subject^  this  matter  is  more  scientifically  treated  :  thus, 
for  example,  Eding  (page  126)  enumerates  the  causes  of  extinction  :— * 

(1)  The  disappearance  of  the  dominant  estate;  t.tf.,  a  vlUngo  has  a  right  of 
grazing  I  Government  expropriates  the  whole  land,  and  the  inhabitants  go 
away  and  the  estate  ceases  to  exist,  the  right  ceases  also. 
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Section  II. — Distinction  between  rights  (servitudes)  and 

OWNERSHIP. 

§1. 

As  it  is  clear  then^  that  a  servitude  or  right  residing  in  one 
person  over  the  property  of  another  person,  may  exist  without  any 
way  touching  the  ownership  (though  limiting  its  enjoyment),  it 
follows  that  no  right-holder  has  any  share  in  the  property,  or  is  a 
e(howner  of  tie  estate.  Nor  will  the  exercise  of  mere  rights  of 
user  or  separate  servitudes,  however  extensive,  however  long 
enjoyed,  ever  give  rise  to  a  claim  to  ownership  in  the  estate. 

This  principle,  which  is  indeed  obvious,  but  still  is  of  great  im- 
portance to  have  clearly  established,  has  been  constantly  overlooked 
by  those  who  have  seen  difficulties  in  the  way  of  forest  legislation 
in  som^  parts  of  India. 

An  attempt  to  appropriate  a  large  area  of  forest  on  the  west 
ooast  of  India  (North  Kanara  District) ,  partly  in  contravention  of 
this  principle,  has  recently  failed".  The  plaintiff  in  that  case 
p^tended,  indeed,  that  he  had  grants  and  '  sanads,'  which  turned 
out  to  be  either  forged  of  otherwise  invalid ;  but  apart  from  that, 
it  was  contended  that  because  he  (and  his  ancestors)  had  been  in 
the  habit  of  cutting  down  patches  of  forest  for  temporary  cultiva- 
tion here  and  there  over  the  area  claimed,  and  had  also  paid  the 
assessment  of  revenue  taken  from  ^'  kumri  '^-cutters,  that,  therefore, 
he  became  entitled,  not  merely  to  a  right  to  this  practice  as  a 
servitude  (which  is  another  matter  altogether),  but  to  be  consi- 
dered owner  of  the  soil,  in  fact  of  the  forest  estate  itself.    It  was 

(2)  The  duappearance  of  the  senrieot  estate  (example  ahove  given  of  a  forest 

washed  away  or  completely  barned  down). 

(3)  The  dominant  and  the  servient  estate  became  one.    Government  forfeits  for 

crime  a  village  which  had  a  right  of  grazing  in  its  forest.  Here  both  estates 
become  the  property  of  Government ;  the  right  is  extinguished. 

(4)  The  right  is  compensated  fSor. 

(5)  Is  lost  by  consent,  or  by  intermption  submitted  to. 

(6)  Is  lost  by  prescription. 

^  The  Kanara  case  (see  list  of  abbreviations). 
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shown  that,  no  doubt ,  persons  holding  land,  did,  as  a  matter  of  prao> 
tioe,  go  into  the  jungle  near  at  hand  and  make  temporary  clearings; 
and  that  when  it  was  known  they  did  this,  the  Oovemment  charged 
each  cutter  (or  the  landholder  who  employed  or  allowed  him)  with 
a  certain  tax  per  knife  used  in  clearing  the  ground ;  but  the  Judges 
(though  giving  different  judgments  on  the  case  at  large)  both  hdd 
that  this  did  not  indicate  a  permanent  occupation  of  the  soil  itself. 
The  Oovemment  officials  put  a  tax  on  everything  of  the  kind-* 
pepper  and  other  wild  forest  produce  included.  This  was  clearly 
not  the  same  thing  as  Oovemment  admitting  a  permanent  right 
in  the  soil  and  assessing  land  revenue  on  it  and  engaging  wiih  the 
holder  to  pay  it,  as  being  in  proprietary  possession^ 

§4. 

It  may  also  be  inferred  from  the  language  of  Indian  Statutes 
that  our  legislature  has  never  admitted  the  idea  that  a  right-holder 
has  anything  in  the  nature  of  a  share  in  the  ownership.*  It  is  only 
necessary  to  look  to  the  Limitation,  the  Land  Acquisition,  and  other 
Acts,  to  see  that  a  distinction  is  drawn  between  rights  in  land  and 
rights  over  land— -a  distinction  which  would  have  no  meaning  of 
rights  of  way,  of  grazing,  &c.,  constituted  a  share  in  the  land 
ownership  itself.  The  definition  in  the  Limitation  Act  also  express- 
ly alludes  to  rights  in  virtue  of  which  "  one  fierson  is  entitled  to 
appropriate  for  his  own  profit,  any  part  of  the  soil  or  anything 
growing  on  it,  belonging  to  another" 

'  The  mere  fact  of  "  having  made  temporary  use,  or  intendiDg  to  make  ose 
actually  or  potcDtially,  of  a  particular  area  or  parts  of  it^  is  not  possession  "  giving  riae 
to  proprietary  right  (Kanara  case,  page  581).  And  again  "  should  it  be  considered  that 
the  plaintiff  had  established  a  right  *  *  *  *  to  have'  kumri  cultivation  carried 
on  in  certain  places,  such  a  right  would  not  involve  general  ownership  in  the  aoil " 
(pages  518  and  614).  This  is  no  doubt  the  correct  doctrine;  and  I  think  the  learned 
Mr.  Joshua  Williams  must  have  a  moment  forgotten  the  distinction  between  acta 
which  may  give  rise  to  a  claim  to  a  servitude  or  right  of  common,  and  those  which 
amount  to  taking  possession  of  the  soil,  when  he  wrote  his  remarks  on  the  ease 
TjfTfohiti  Y.  Wynne  (Williams*  psge  156).  The  learned  author  also  quotes  another 
ease,  which  is  directly  against  his  own  remarks,  and  supports  the  judgment  in  the 
Kanara  case. 


OF  SBPABATB  RIGHTS  0&  SBRTITUDBS.  S7 

§3. 

Besides  this  direct  aathority  in  Indiaj  the  proposition  is  fully 
established  by  aathority  of  the  laws  and  text-writers  in  Europe. 

It  is  well  known  that  at  the  time  of  the  first  French  rerolution 
great  interest  was  taken  by  the  revolutionary  party  in  the  work  of 
destroying  all  that  savoured  of  feudalism^  or  of  any  special  privi- 
legea  of  the  aristocratic  class.  And  an  attempt  was  made  in  this 
interest^  to  assert  that  rights  of  user,  which  were  exercised  by  the 
common  people  in  the  forests  of  the  nobles  or  the  StatOi  constituted 
a  oo-ownership  or  share  in  the  proprietary  right  in  the  forest  itselE* 
M.  Proudhon,  an  eminent  jurist  of  Dijon  (otherwise  of  great 
aathoriiiy)j  adopting  the  revolutionary  views,  supported  this  view, 
and  it  was  actually  embodied  in  a  law  of  1792,  which  gave  the 
right-holder  the  power  to  demand  a  partition  of  the  forest  and 
to  get  a  share  of  the  estate  in  lieu  of  his  right^.  The  Forest 
Code  of  1827,  however,  repealed  the  law  of  1792,  and  declared  that 
^e  right-holder  had  only  his  right  (servitude) » and  that  if  it  was  to 
be  bought  out  by  money  or  by  ''grant  of  land''  {eanionnemetU)  it 
was  the  proprietor  of  the  forest  only  who  could  proceed  to  this*. 

4  H.  Proodhon's  Tiewi  wb  diievflfed  in  the  Repertoire  (Dillos  et  Meenme^ 
Art.  "ZTMt^d^"  pangraphSST).  The  principle  wai  aotoallj  adopted  in  the  hiw  of 
28thAngnit  1792  (Art.  6),  (Meaame :  Vol.  I.,  §,  7)  which  gave  the  right-holder 
the  right  of  demanding  "  cantonnement»"  that  ii,  of  claiming  a  part  of  the  estate 
itself  in  lien  of  his  right ;  in  other  words,  demanding  a  division  of  the  estate  as 
if  he  was  a  co-sharer  in  it.  It  seems  clear,  however,  that  M.  Prondhon  allowed 
himself  to  he  carried  away  hy  seal  for  the  eanse  of  popular  emancipation ;  and 
his  assertion  that  the  rights  of  nser  were  "  m^me  en  qnelqne  chose  dn  droit  de  pro* 
pri^  fonci^e**  is  not  consistent  with  his  own  opinions  elsewhere  expressed. 
For  example,  in  dealing  with  the  question  whether  a  person  ean  hare  snch  an 
extenaire  right  as  to  deprive  the  forest  proprietor  of  the  whoU  of  the  produdg,  this 
same  author  says  (in  a  passage  referred  to  hy  Meanme,  Volume  I,  §  192,  page  250) — 
**  It  would  he  contrary  to  the  nature  of  things  to  give  such  an  interpretation  to  a 
eoncesnon  of  ri^hi  9f  ««er,  hecanse  that  would  be,  iu  some  sort,  to  convert  the 
grant  into  an  act  of  alienation  of  ik€  e§iais  Uteff.  It  is  more  reasonable  to  hold 
that  the  founder  of  a  nmpls  risfht  of  u»9r  intended  only  to  associate  the  grantee 
with  himself  in  the  t^aymmi  of  kit  foreH,'*    (The  italics  are,  of  course,  mine.) 

*  Code  For.  Art.  68.— In  the  discnssion  which  took  place  in  the  Chamber  of 
Deputies  when  this  68rd  Article  was  proposed,  M.  Favard  de  Langlnde  (the  reporter 
on  the  Inll)  said—"  How  can  we  acknowledge  a  co-proprietary  character  in  the  case 


S3  MANUAL  OF  JDRISP&UDBNCE   FOK   FOBEST  OFFICERS. 

§4. 

The  authorities  are  quite  uaanimous  now  in  accepting^  the 
principle  under  discussion^.  M.  Curasson  speaks  of  the  idea  of 
co-ownership  as  an  *'  aberration  de  tons  les  principes/' 

And  also  in  another  place  ^  that  unless  "  the  title  expresses,  in 
formal  terms,  a  grant  of  proprietary  right,  however  ^tensive  may 
be  the  rights  of  user,— even  if  they  should  go  so  far  as  to  cover 
the  entire  surface  products  of  the  forest, — ^the  title  would  not  be 
proprietary/' 

"  And  so  Meaume® :  "  A  right  of  user  *  *  *  confers  on 
him  who  possesses  it,  a  simple  right  to  participate  in  the  enjoy- 
ment of  the  produccj  hut  in  no  sense  in  the  ownership  of  the 
estate/' 

§6. 

The  German  authorities  are  exactly  to  the  same  effect.  ''  To 
the  right-holder,'^  says  Dr..  Pf eiP  '*  nothing  is  conceded  but  the  enjoy- 
ment of  a  certain  part  of  the  produce  of  the  forest,  and  to  concede 
him  something  quite  different  from  this — a  proprietary  right,  or 
estate  in  the  soil — is  so  contrary  to  every  principle  of  law,  that  no 
one  who  has  any  grasp  of  the  subject  of  private  rights,  could 
admit  it  for  a  moment.  "  And  Both^^  speaks  of  '^  rights  over  another 
property  which  limit  or  restrict  full  ownership." 

of  the  rights  of  an  owner  and  those  of  a  right-holder  which  are  here  opposed  to 
one  another  P  So  far  from  tlie  idea  of  a  right  of  usage  in  the  forest  (which  is  only 
a  kind  of  limited  usnfmct)  carrying  with  it  any  idea  of  ownership  in  the  soil,  it 
excludes  rather  any  such  notion ;  for  one  cannot  have  a  right  of  user  except  over  the 
Mil  belonging  to  some  one  dee**  ••••'* The  innovation  of  1792  may  have 
been  dictated  by  the  circumstances  of  the  time,  but  it  is  inadmissiblo  in  the  present 
state  of  things/' 

I  may  add  that  this  Article  68  ivas  passed  withtmi  a  ditUion--  (see  M.  Brousse's 
edition  of  the  Code  ad  hoe), 

•  Vol.  II.  page  856. 
'  Vol.  II,  p.  264, 

8  Meaume,  Vol.  I,  §  129. 

*  Pfeil,  page  66.    (See  abbreviation  Ust  at  the  beginning  for  full  titles  of  works 
quoted.) 

^  Both,  §  261,  and  see  Bding  (page  74)  to  the  same  effect. 
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So  Professor  Bluhme*.  "They  (servitudes)  can  be  separately 
eliminated  from  the  totality  of  the  rights  of  ownership^  and  be 
transferred  to  one  who  is  not  He  owner  {auf  einem  nichteigener.) 

And  80  under  the  Hanoverian  law :  "  rights  of  ownership  in  the 
estate  itself  are  essentially  distinct  from  mere  rights  of  user^  and 
have^  in  many  respects^  effects  or  consequences  entirely  different*. 
Exactly  the  same  is  the  principle  laid  down  by  the  law  in  Saxony*. 

§  6. 

The  English  law  authorities  are,  in  all  respects,  conformable.. 
Thus  Cooke  says* : — ^"  A  right  of  common  has  been  defined  to  be  a 
right  which  one  or  more  persons  may  have  to  take  or  use  some 
portion  of  that  which  another  person's  soil  naturally  produces/' 
And,  agaiii>  speaking  of  a  peculiar  right  called  ''  cattle  gate/'  which 
is  a  sort  of  joint  interest  in  the  soil,  he  says  : — The  owner  of  a 
cattle  gate  holds  it  as  having  a  joint  interest  in  the  soil  which  a 
person  having  a  right  of  common  has  not^/'  And  so  Mr.  Joshua 
Williams",  "  The  soil  of  the  waste  lands  of  a  manor  ♦  *  « 
is  always  vested  in  the  Lord  of  the  manor,  notwithstanding  the 
rights  which  the  commoners  may  have  upon  it.  The  lord,  there- 
fore, as  owner  of  the  soil,  has  the  same  rights  as  other  owners, 
except  so  far  as  the  existence  of  the  rights  of  the  commoners  may 
prevent  him  from  exercising  those  rights.'' 

§7. 

I  think,  then,  that  the  matter  is  beyond  dispute ;  and  I  trust 
that  the  student  has  fully  mastered  the  distinction  itself  :  that  he 
appreciates  the  difference  between  a  person  who  has  a  share  in  the 
ownership,  t .e.,  in  all  the  rights  which  go  to  make  up  the  owner* 

^  System  des  Prirat  recht,  §  201. 

'  Hannoyerbclie  Landes  (Ekonomie   Gefletegebang.    (ProvinzUlle  gestUgehung 
S  51,  page  12.    (Hannorer  1864.) 
3  QTienzel,  p.  180  (ReaUasten.) 

•  Cooke»  page  5. 

•  IM,  pages  43—44. 

•  Williams^  p.  .I5a 
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ship^  and  one  who  has  only  the  enjoyment  of  some  one  or  more 
separate  fractions  of  the  full  enjoyment. 

If  you  wish  to  establish  ownershipj  yon  most  show  fsusts  of 
ezclosiYe  possession  which  are  ineonsistmt  with  ang  one  ehe  hetng 
owner  bendei  you  ;  that  yon,  in  fact,  have  had  the  exclusive  dispo- 
sition of  i^e  property  itee^,  not  merely  of  some,  or  even  all,  of  its 
products. 

§8. 

This  distinction  which,  owing  to  its  importance,  I  have  enforced 
in  detail,  has  a  very  practical  consequence,  namely,  that  a  right  of 
user  not  being  a  proprietary  right,  it  can  only  be  exercised  or  exiet 
to  an  extent  which  ie  compatible  with  the  eafe  existence  of  the 
estate  itself*  For  the  right  to  destroy  a  thing  (abusus)  is  a  part 
of  the  proprietary  right,  and  it  is  a  contradiction  in  terms  to  suppose 
that  a  person  who  has  not  the  ownership  should  have  a  right  to 
destroy  the  thing  owned.  Moreover,  such  an  exercise  would  go 
against  the  lasting  enjoyment  of  the  right  itself.  This  subject^ 
however^  will  be  more  conveniently  dealt  with  in  a  later  section. 


SxoTiON  IIL— Becapitulatiok. 

§1. 

We  have  thus  far  examined  in  outline  the  chief   questions 
which  arise  out  of  the  subject  of  ownership  and  property. 

We  have  briefly  alluded  to  the  classification  of  property  and 
the  modes  in  which  such  classes  of  property  may  be  acquired. 

We  have  also  considered  how  it  is  that  men  come  to  be  re- 
garded as  owners  of  things  (''  chattels'')  and  lands,  that  is,  to  have 
a  '^  title ''  to  their  estates ;  and  we  have  seen  the  insufficiency  of 
the  ordinarily  received  theoretical  origin  of  property,  and  we  hare 
ascertained  that  modem  ideas  of  property  are  late  developments, 
and  that  originally,  individual  rights  were  not  recognised ;  whatever 
rude  ideas  of  property  existed,  they  had  no  reference  to  a  belief 
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that  ereiythiiig  oaght  to  have  an  owner^  or  to  any  defined  idea  of 
a  title  or  right  being  a  consequence  of  possession* 

In  the  course  of  time  the  sentiment  that  possession  should  be 
respected^  gathered  foroe^  till  at  last  it  came  to  be  the  rule  that 
*  possession '  under  certain  circumstances^  after  a  certain  timCj 
should  not  be  disturbed. 

We  examined  the  legal  ideas  of  possession  and  the  effect  of  such 
ideas  on  tenant  right  and  co-ownership^  after  which  we  traced  the 
process  bj  which  possession  ripens  into  a  title* 

We  next  passed  to  the  consideration  of  transfer  of  ownership, 
which  is  practically  the  form  in  which,  in  the  existing  state  of 
things,  property  is  acquired  by  new  owners. 

After  briefly  noticing  the  restrictions  which  in  early  times 
existed  on  the  transfer  of  property,  and  especially  of  immovable 
property,  we  found  a  portion  of  such  restraints  still  enforced  in  the 
form  of  a  right  of  pre-emption  as  necessary  to  prevent  the  dis- 
integration of  communities. 

We  found  next  that  there  was  difference  between  a  contract  of 
transfer  of  property  and  a  mere  agreement  to  do  or  not  do  something, 
because  a  transfer  might  affect  more  persons  than  the  two  parties 
to  the  contract ;  and  we  found  that  the  law  early  recognised  the 
necessity  of  transfers  being  public  and  also  certain. 

We  noticed  the  early  l^^l  provision  which  insisted  on  delivery 
as  necessary  to  a  complete  transfer,  and  how  modem  law  has  not 
kept  to  this,  but  has  replaced  it  by  conditions  tending  to  secure 
publicity,  and  to  prevent  uncertainty  and  consequent  litigation,  and 
we  noticed  the  course  of  law  in  this  respect,  in  India,  the  Registra- 
tion Act  having  resulted  from  an  application  of  the  principles  in 
question. 

We  then  considered  the  case  of  servitudes  or  separate  rights— 
rights  which  were  broken  off,  so  to  speak,  from  the  ownership  of  an 
estate  and  attached  to  persons  other  than  the  owner.  We  learned 
that  the  right-holder  is  owner  of  the  right,  but  not  in  any  sense  a 
co-owner  or  sharer  in  the  estate  or  property  itself.    We  considered 
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some  classifications  of  these  rights^  how  some  of  them  Tv^ere 
always  found  in  connection  with  some  property  which  was  the 
'  dominant  *  estate  (tiiat  over  which  the  right  existed  being  called  the 
9ervieni  estate) ,  and  others  might  belong  to  ^person  without  r^erence 
to  his  bein^  owner  of  any  property.  We  learned  that  rights  oonld 
be  '' possessed, ''  and  that  they  were  acquired  by  prescription 
(originally)^  or  by  transfer^  much  the  same  as  proprietary  rig'hts 
were. 

Finally,  we  reserved  the  consideration  of  some  special  conse- 
quenoee  which  flowed  from  the  nature  and  origin  of  servitudes^ 
tiU  we  should  come  to  speak  specially  of  forest  rights  as  dealt  with 
by  Forest  Law. 
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OHAPTEU  III. 
OF  GOVEBNMENT  PROPERTY  AND  ITS  ACQUISITION. 


§  I. — TAe  Oovernment  as  successor  to  the  East  India  Company. 

Just  as  property  may  be  acqaired^  held  and  transferred  by  in- 
dividoals^  so  it  may  by  the  public ;  that  is  to  say^  the  Oovernment 
representing  the  public  rights  and  public  welfare^  may  be  the  owner 
of  property ;  and  diis  property  may  be  left  to  it  by  will^  may  be 
acquired  by  purchase,  and  may  originate  in  conquest  or  '  simple 
taking  possession  and  maintaining  it  for  a  long  course  of  years, 
JQst  in  the  same  way  as  private  or  individual  property. 

In  India  the  Oovernment  derives  the  means  of  paying  its  ser- 
vants and  supporting  its  armies,  its  police  and  other  branches  of 
service  from  its  land  revenue  and  other  taxes.  But  besides  this,  it 
possesses,  as  proprietory  various  estates  and  properties  which  it 
has  acquired,  and  still  acquires,  in  various  ways. 

When  the  ''Act  for  the  better  Oovernment  of  India'' was 
passed  in  1858^,  there  was  a  great  deal  of  property  which  was 
held  by  the  East  India  Company  as  a  corporate  body,  and  such 
property  was,  like  the  property  of  any  one  else,  liable  to  execution 
and  to  other  processes  of  the  Courts  of  Law.  In  the  same  way  the 
Company  could  sell  6r  mortgage  such  property  and  enter  into  con- 
tracts with  any  private  person. 

On  the  passing  of  the  Act  above  named,  all  such  property 
became  vested  in  the  Queen  for  the  purposes  of  the  Oovernment  of 
India'. 

In  India,  therefore,  the  Secretary  of  State  in  Council,  as  succeed- 
ing to  the  East  India  Company,  can  sue  and  be  sued  just  as  the 

1  21  &  22  Vic,  Cap.  106. 
'  Ihidt  section  39. 
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Company  could' ;  and  property  in  land,  money,  goods,  stores,  aad 
other  '^  real  and  personal  estate,'^  which  belonged  to  the  Company 
and  became  vested  in  the  Queen  under  the  Act,  or  has  been  acquired 
for  the  purposes  of  Oovernment,  is  liable  *'  to  the  same  judg- 
ments and  executions  as  it  would,  while  vested  in  the  Company^ 
have  been  liable  in  respect  of  debts  and  liabilities  lawfully  con- 
traoted  and  incurred  by  the  said  Company/'  This  of  cooree 
applies  to  property  which  Oovernment  holds  as  any  private  person 
or  corporate  body  might  hold,  and  does  not  refer  to  property  which 
is  held  in  its  Sovereign  capacity  or  as  the  Public  Trustee  (if  I  may 
use  the  phrase),  as,  for  instance,  the  proceeds  of  revenue  and  taxes  in 
the  treasury,  the  ground  occupied  by  the  Grand  Trunk  Road^  a 
military  fort  or  barrack,  a  public  office,  or  a  Oovernment  hospital^. 

§  i.'^Riffii  by  conquest. 

As  some  of  what  is  '^  Government  property  *'  at  the  pr^nt 
time,  has  come  to  be  so  from  the  rights  of  former  rulers,  I  may 
here  conveniently  introduce  a  brief  notice  of  the  principle  on  which 
property  passes  in  the  case  of  provinces  that  have  oome  under 
British  rule  by  conquest. 

The  modern  law  of  nations  does  not  recognise  the  earlier  idea 
that  on  conquest,  the  captors  become  possessed  of  all  property  in  the 
conquered  State.  Private  property  is  not  considered  as  interfered 
with,  still  less  as  being  annihilated  or  transferred.  When  a  pro- 
vince passes  under  British  rule,  the  political  system — ^the  form  of 

*  IM,  Motion  65.  In  this  roipeet  India  is  different  from  England.  The  Crown 
cannot  be  ined  in  England ;  but  there  ii  a  procedure  which  is  practically  a  suit 
though  oaUed  a  "petition  of  right, "  being  heard  in  Oourt  with  acgnmoit  by 
Counsel,  Ac. 

^  And  among  snob  property,  held  aa  a  sort  of  public  trust*  would,  I  think,  be 
included  a  forest  managed  by  Oovernment  under  the  Forest  Law.  The  placing  of 
forests  under  the  Act  is  made  to  depend  on  the  forest  being  the  property  of  (Govern- 
ment,  or  the  Oovernment  having  rights  in  it.  In  some  cases  this  property  may  have 
oome  down  to  it  as  a  tpeeial  properijf,  in  a  way  that  will  presently  appear.  Bat 
more  commonly  Oovernment  has  a  property  in  the  forest  by  virtue  of  a  Sovereign 
right  in  waste  uncultivated  Uod,  which  wiU  be  described  further  on.  AU  wcA  forests, 
at  any  rate,  would  be  property  hold  in  a  Sovereign  capacity. 
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administration— that  of  course  is  superseded ;  bat  the  laws  which 
regelate  the  private  relations  of  individuals  to  each  other  are  not 
abrogated.  This  rule  is^  however^  only  the  result  of  equitable  con* 
siderationa  which  would  induce  a  civilised  State  in  the  position  of 
conqueror  to  respect  such  laws,  and  does  not  depend  on  any  inher* 
ent  validity  in  the  laws  themselves^ 

Following  the  same  principlej  whatever  property  belonged  to 
the  Government  of  the  conquered  State^  becomes  also  the  property 
of  ther  conquering*. 

Having  disposed  of  these  general  considerations,  I  shall 
proceed  to  offer  some  remarks  which  may  be  useful  on  Government 
property  under  the  several  heads  under  which  it.is  most  usually 
found.    These  are— 

(1)  Estates  which  are  acquired  or  held  by  succession  to  the 

rights  of  former  Governments. 

(2)  Lands  occupied  by  roads,  canals,  river-beds,  railways,  &c. 

(3)  Wastelands. 

(4)  Lands  acquired  for  public  purposes,  under  which  head  I 

shall  briefly  describe   the  legal  procedure  by  which 
they  are  acquired. 

SbCTION  L— PbOPERTT  held  in  VIRTUB  07  AKCIEKT  StaTX  RIGHTS. 

This  head  needs  only  a  very  brief  notice.  The  Government 
becomes  entitled  to  property  to  which  there  is  no  claimant  owing 
to  a  failure  of  heirs.    This  was  one  of  the  ancient  State  rights  in  the 

*  See  Broom's  ConrtitittioDBl  L&w  (edition  of  1866),  page  21,  and  the  case  of 
Campbell  vs.  Hall  (State  Trials,  XX,  page  822).  The  new  Goveniment  has  power  to 
alter  any  such  law  or  costom ;  and,  as  a  matter  of  fact  in  India,  has  sometimes  done 
so,  when  the  law  or  cnstom  abrogated  was  opposed  to  sonnd  policy  or  to  natural 
jnstioe ;  as,  for  example,  when  onr  Government  abolished  the  practice  of  "  satti "  or 
burning  of  widows  on  the  faneral  pile  of  the  husband,  or  when  it  has  refused  to 
recognise  the  law  that  a  person  changing  his  religion  loses  his  rights  to  property  or 
to  inheritance  as  a  consequence  (Act  XXI  of  1860). 

*  Dana's  Wheaton's  International  Law  (8th  edition),  note  to  pages  484—335. 
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Hinda  TSLij.  Sach  property  is  now  commonlj  called  ''nazuR* 
In  practice^  the  term  ^'  nazdP'  is  even  more  widely  applied.  Bnild- 
ing  siteSj  for  example,  in  civil  stations  or  eacamping  grqnnds,  are 
often  spoken  of  as  '^  nazd  1/'  whenj  in  reality,  they  are  Government 
property,  not  by  any  lapse  or  escheat,  but  because  they  are  parts 
of  a  plot  of  waste  or  uncultivated  land  set  aside  by  Government  for 
the  site  of  a  station,  or  set  aside  for  the  encampment  of  troops  on 
the  mfurch. 

This  extension  of  the  term  is  due  merely  to  the  fact  that  the 
income  of  certain  propertied  is  credited  to  a  particular  fund,  such  as 
the  '^  nazdl  fund  *'  of  former  days,  and  now  to  the  funds  made  over  to 
Municipalities. .  Nazul  property  is  then  any  Government  property, 
the  income  of  which  goes  to  a  particular  fund  and  not  to  the 
general  revenues. 

Again,  Government  may  become  entitied  to  property  forfeited  for 
crime.  Forfeiture  is  awardable  by  law  in  some  cases ;  and  in  such 
cases  in  India,  not  only  property  in  possession  of  the  convicted 
person  is  forfeited,  but  during  the  whole  term  of  his  punishment 

7  See  Begulation  XIX  of  1810  (preamble),  which,  however,  assameB  that  escheati 
belong  to  Government  and  does  not  say  so ;  only  providing  that  nazdl  proper(;y 
shall  be  considered  in  a  certain  way.  This  Regulation  applies  to  the  Lower  Provinces 
(Bengal)  and  to  the  North- West  Provinces.  It  is  not  in  force  in  the  Panjib,  Oadh,  or 
Central  Provinces ;  nevertheless,  houses,  gardens,  and  lands  do  occasionally  lapse  to 
Government  by  escheat  in  these  provinces,  so  that  the  matter  must  be  regarded  as 
one  of  general  law  or  principle  which  has  been  specially  recognised  as  existing  by  tiie 
Begnlations  in  Bengal.  See  also  16  and  17  Vic,  Cap.  95,  section  27 ;  Act  X  of  1865, 
section  28,  and  several  law  cases,  e.g.  The  Collector  of  MdiuUpaiOfm  vennxs  Cavalfy 
8  Moore's  Ind.  App.,  page  500 ;  Bengal  Law  Reports,  P.  C,  87,  &c.  The  cose  first 
alluded  to  puts  the  right  on  the  general  ground,  that  if  there  is  no  private  owiier  for 
an  estate,  the  State  must  take  it  for  the  public  benefit.  The  right  of  the  King  t4> 
property  left  without  heirs,  or  to  ownerless  property  for  which  a  proclamation  has 
been  for  three  years  issued  without  effect,  is  mentioned  in  the  Institutes  of  Maoa 
(Chap.  Vm,  30).  See  Elphinstone's  History,  (6th  edition,  1866,  page  28).'  The 
Hindu  term  for  an  escheat  or  for  land  whose  owner  has  disappeared  {giyi,  gone) 
is,  I  believe,  "  g^y£ri."  The  Muhammadan  Government  claimed  the  same  right ; 
hence  the  more  recent  term  for  it,  of  Arabic  origin,  has  come  to  be  the  one  com* 
monly  used. 
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(or  as  loDg  as  the  sentence  remains  in  force)  ^  any  property  he 
wonld  otherwise  acquire  (as^  e.g.,  by  inheritance)  goes  to  Govern- 
ment^.  During  war  (as  after  the  Mutiny  of  1857)  estates  may 
be  forfeited  from  chiefs  or  others  who  took  part  against  the  State,  re- 
belled^ or  otherwise  offended  against  the  Sovereign  power.  Such 
deprivations  ar^  acts  of  State  beyond  the  cognisance  of  the  ordi- 
nary law  administered  in  times  of  peace ;  but  they  are  spoken  of 
as  '^  forfeitures/'  especially  in  the  case  of  petty  estates  or  chie£ships. 

§  8.— Stffoybr  arrears  of  Revenue. 

In  some  cases  land  has  become  the  property  of  Government 
by  having  been  put  up  to  sale  for  arrears  of  revenue^  and  no  one 
having  bid,  the  land  has  been  bought  in  for  Government.  This  was 
especially  the  case  in  the  early  days  of  the  Permanent  Settlement  of 
Bengal,  .  At  the  present  day  such  sales  more  rarely  happen,  and  in 
many  provinces  the  law  permits  the  sale  of  land  for  arrears  of 
revenue  only  in  the  last  resort. 

There  are  also,  in  various  provinces,  estates  or  lands  to  which  at 
former  settlements  no  one  appeared  to  be  entitled  to  be  called  pro* 
prietor;  these  practically  became  Government '  estates,  and  were 
managed  (as  it  is  called)  ''khds/' 

§  ^^^Vraperty  of  former  rulers. 

In  some  places  there  are  also  houses  and  lands  which  have  be- 
come  Government  property,  because  they  were  the  property  of  the 
former  Native  Govemipent®.  In  the  same  way  some  tracts  of  laud, 
which  are  now  under  the  Forest  Act,  may  have  been  acquired. 

In  the  old  days.  Native  rulers  used  often  to  set  aside  considerable 
areas  of  land  as  *'  Shikfirg&h  "  or  hunting  grounds,  and  these  would 
be  usually  covered  with  thick,  and  perhaps  valuable,  forest.  Such 
lands  have  now  become  the  property  of  Government,  following  the 
principle  of  succession  which  I  have  indicated. 

*  Indian  Penal  Code,  lection  61. 

*  In  Buch  cases  also  the  term  naz^  is  commoDly  applied. 
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In  tiie  same  way  ie^Jt  trees  ia  Banna  are  the  fvojpertj  of  Got- 
eminent^  and  so  is  tanialwood  in  Soathem  India''.  I  believe  that 
black -wood  and  some  other  kinds  were  considered  royal  trees  in 
the  Bombay  presidency.  It  is  questionable  how  far  the  Hima- 
layan cedar  {Cedrui  deodara)  comes  under  the  same  cat^pory  in 
the  districts  where  it  grows. 

There  are  many  instances  in  the  Paoj£b  (and^  perhaps^  in  other 
provinces)  where  Government  claims  standing  trees  of  other  kinds, 
bat  this  may  be  owing  to  the  action  of  officers  at  our  early  settle- 
ment. The  whole  waste  area  might  have  been  considered  as  Qovern- 
ment  property  (on  groaods  we  shall  presently  notice) ;  bat  it  was 
thoaght  that  the  sorroonding  villages  had  some  equitable  claim,  or 
it  was  necessary  for  their  welfare  to  leave  the  waste  open  to  their  use 
and  so  the  waste  was  not  reserved,  bat  only  tie  treei  on  it, 

§  6. — Land  acquired  by  aUuvion, 

There  may  be  another  way  in  which  Government  becomes 
possessed  of  land,  and  that  is  by  river  action. 

In  many  parts  of  India  the  rivers  are  of  great  size :  they  have  no 
banks,  throaghoat  their  coarse,  as  in  Europe,  The  fact  is  that 
the  great  Himalayan  rivers  are  discharged  on  to  the  soft  alluvial 
•soil  of  the  Gangetic  plain,  the  Panj&b  and  other  like  countries ; 
and  the  ''  river  bed  *^  really  is  only  a  broad  ill-defined  strip  of 
countiy  over  which,  daring  the  season  of  snow-melting  and  summer 
rain  (May  to  end  of  September),  the  full-fed  torrent  is  accustomed 

**  There  exiit  patents  or  nnadB  of  the  former  nilers  granting  the  right  to  all 
eandal  trees  to  the  Baat  India  Company  in  Myiore,  &c  In  Madras  and  ekewhere  the 
monopoly  of  sandalwood  on  private  landi  has  heen  more  or  less  ahandoned.  Bnt  it  is 
evident  that  the  old  Hinda  princes  dumed  all  sandalwood  (see  Bnohanan's  Jour- 
ney through  Mysore^  VoL  11*  834).  By  treaties  in  1766  and  1770,  the  East 
India  Company  ohtained  the  right  to  purchase  and  export  all  sandalwood  in  Haidar 
All's  dominiQus  (Aitchison's  Treaties  V,  255).  In  1790  'Hpii  Saltan  tasned  orders  for 
the  preservation  of  sandal,  and  ordered  a  fine  of  Bs.  600  on  any  one  who  should  cut  it 
without  permission.  When  sandal  was  taken  from  gardens  and  apparently  from  cul* 
tivated  lands,  it  was  customary  to  make  some  payment^  not  as  aeknowledging  any 
right,  bnt  as  a  gratuity  for  having  reared  and  protected  the  tree. 
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to  spread ;  while  during  the  rest  of  the  yeari  a  stream  of  water 
only  meauders  more  or  less  sluggishly  along  the  lines  of  lowest 
depression  in  the  area.  Lands  fronting  on  this  river  bed  or 
flooded  area,  are  naturally  liable  to  constant  changes ;  the  soil  is  out 
away  in  one  plaoe  and  re-deposited  in-  another,  while  islands  are 
frequently  thrown  up  in  the  river  bed.  Under  certain  circum- 
stances, according  to  the  particular  law  or  custom  of  alluvion  in 
force  at  the  plaoe,  such  islands  may  be  the  property  of  Oovernment, 
and  this  proprietary  right  has  been  made  use  of  in  the  Panjab 
to  form  some  valuable  fuel  and  timber  plantations^ 

An  island  naturally  formed,  in  a  river,  is  held  to  be  the  property 
of  Government,  if  the  channel  between  it  and  the  land  was  not 
fordable  when  the  island  appeared.  This  would  not  apply  in  cases 
where  the  island  was  formed  on  the  proved  site  of  some  estate  which 
had  once  existed,  but  had  in  the  course  of  time  been  encroached  on 
and  covered  by  water,  nor  where,  owing  to  the  river  dividing  its 
stream,  a  portion  of  a  known  estate  has  become  an  island.  If 
Government  owns  land  on  the  river  edge,  land  gradually  washed 
np  and  forming  an  extension  to  it,  would  become  part  of  the  Gov- 
ernment property^,  just  as  it  would  in  the  case  of  a  private  estate* 

K  a  river  deserted  its  bed,  the  land  so  left  bare  would  belong  to 
Oovernment  only  on  proof  that  the  river  bed  had  originally  belonged 
•to  Government. 

At  the  time  I  am  writing  this,  the  law  on  the  subject  is 
still  to  be  found  in  Regulation  XI  of  1825,  which,,  however, 
gives  validity  to  any  proved  local  custom  on  the  subject,  such 
custom  prevailing  against  the  principle  otherwise  laid  down  by  the 
fi^:ulation.    This  law  will,  it  is  hoped,  be  soon  replaced  by  a  more 

>  Thii  was  at  an  early  date  encouraged  by  Circular  orders.— Bee  Financial 
Commissioner's  Circulars  of  186S  and  1864. 

^  And  this  depends  on  whether  the  river  which  runs  along  the  front  of  the 
estate  is  reaUy  in  its  natuml  bed»  or  is  flowing  over  what  was  once  another  estate  but 
has  become  submerged.  For  it  was  decided  in  a  well-known  case  in  the  Privy  Conn* 
cil  {Miidam  Tkdkfir  v.  I4>pez)  that  in  such  a  case  the  newly-formed  land  was  really 
the  re-appearing  of  the  former  estate,  and  then  the  land  would  belong  to  the  owaer  of 
that  former  estate. 
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systematic  one,  whioh  will  limit  the  force  of  custom,  when  the  ens- 
torn  is  nnsoited  to  the  conditions  of  modern  times.  The  principles 
above  stated  are,  ho weTer,  general,  and  will,  I  think,  be  found  to  oon- 
form  as  well  to  the  new  law  as  to  the  Begnlation. 

$  1.— Mineral  RigiU. 

The  g^ieral  right  of  Government  to  minerals— which  term 
includes  not  only  mines  but  all  prodacts  below  tLe  siurfaoe— bas 
been'  the  sabject  of  maoh  discossion.  The  qaestion  has,  however, 
been  settled  by  a  despatch  from  the  Secretary  of  State'. 

In  England,  by  the  Common  Law,  all  proprietois  of  land  own  (as 
we  have  seen)  everything  up  to  the  sky  and  down  to  the  eaitre  of 
the  earth,  except  gold  and  silver  mines,  which,  by  prerG^ative, 
belong  to  the  Crown.  But  in  a  ceded  and  conquered  country  like 
India,  this  English  Common  Law  and  Crown  prerogative  does  not 
apply,  at  any  rate  beyond  the  limits  of  the  Presidency  towns. 

It  is  also  a  principle,  as  we  have  seen,  that  under  existing  roles 
of  international  law,  conquest  does  not  operate  to  alter  private 
property  in  land.  I^  therefore,  it  could  be  shown  that  uoder  an j 
form  of  landholding  in  India,  there  was  such  a  recognised  pro- 
perty as  naturally  included  mineral  rights,  then  such  rights  would 
belong  to  the  estate.  But  such  a  right  it  is  difficult  to  make  out. 
In  the  first  place,  as  most  mineral  deposits  exist  in  hill  ranges  and 
other  places  whioh  are  waste  and  unoccupiedi  they  will  remain 
vested  in  the  proprietor  of  the  waste,  and  that  waste  is  the  pro- 
perty, in  the  absence  of  definite  grant  or  other  specific  claim,  of 
the  State.  But  in  occupied  lands,  the  matter  is  not  clear.  We 
have  to  consider  what  proprietary  right  really  was,  if  any  existed 
under  the  Native  law,  and  what  the  effect  of  modern  settlements 
and  recognitions  of  right  in  land  has  been*. 

sMo  85,  dated  26th  March  1880. 

*  In  Madrw,  it  has  been  held  that  raayats  hare  a  full  property  in  the  kmd,  and 
that,  therefore,  mineral  ri^ta  veet  in  them.  This,  however,  seems  far  from  cletr 
as  regards  raiyatwAri  holdings,  and  cannot  be  regarded  as  settled  tiU  we  have  a 
judicial  decision  on  the  point.  The  State  has  certainly  taken  a  royalty  even  in 
the  strongly -owned   **  janmi "  lands  of  Malabar, 
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Under  the  Native  lawj  the  right  to  miBerals  seems  not  to  have 
been  definitely  settled.  Under  Hindu  law^  Mann's  Institutes  lay 
down  the  rule^  that  half  the  produce  of  mines  belongs  to  the  king : 
and  the  Muhammadan  law  (Hidaya  I,  Chap.  Y)  appears  to  recog- 
nise the  right  of  the  soil-owner,  but  the  State  may  impose  a  tax  on 
the  mineral  produce.  Notwithstanding  this,  the  whole  subject  of 
property  in  land  under  the  Native  system  was  so  little  defined,  that 
it  was  necessary  for  the  British  Oovernment  to  confer  such  rights. 
It  is  tme  that  in  some  cases  the  right  is  recognised  in  general 
terms,  so  that  it  is  still  open  to  argue  that.certain  rights  do  or  do 
not  form  part  of  the  proprietary  right  recognised.  But  the 
English  Common  Law  principle  not  being  in  force  in  India  cannot 
be  invoked,  as  a  matter  of  course,  to  show  that  every  one,  who 
has  a  property  in  the  soil,  necessarily  has  mineral  rights  also. 
Hence  the  following  general  conclusions  gathered  from  the  de- 
spatch of  the  Government  of  India  in  1879,  and  approved  (with  the 
modifications  introduced  into  the  text)  by  the  Home  Government 
in  1880,  may  be  stated  with  confidence  :— 

(1)  In  permanently-settled  estates  in  Bengal,  Madras,  Gudh 

and  elsewhere,  the  right  of  the  zamlndar  to  minerals  is 
admitted ;  because  even  if  it  were  open  to  question  (and 
opinion  is  not  quite  unanimous  on  this  point)  it  would  be 
impolitic  to  question  it. 

(2)  In  non-permanently-settled     estates     (raiyatwar    lands, 

village  estates  and  other),  where  there  is  no  specific 
provision  of  the  legislature,  there  is  no  general  rule  as  to 
mineral  rights.  Even  in  different  parts  of  the  same  pro- 
vince,  the  law  and  facts  in  the  matter  may  be  different* 
When  the  question  arises  in  each  province,  it  will  have 
to  be  answered  for  that  province  only,  in  accordance  with 
the  practice  of  Government,  and  with  judicial  (or  other) 
precedent.  But  the  Secretary  of  State  has  added  that' 
as  a  general  rale,  unless  there  is  any  distinct  judicial 
precedentj  or  proof  of  established  law  or  practice,  the 
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mineral  rights  should  be  presumed  to  belong  to  the 

State^ 

« 
In  connection  with  this^  it  may  be  stated  that  in  the   newer 

provinces  it  has  been  found  possible  specifically  to  settle  the  point. 

Thus  the  right  of  the  State  to  minerals  (to  a  greater  or  less  extent^ 

the  precise  words  of  the  law  must  be  referred  to)  has  been  declared 

by  law  in   Bombay^,  the   Panjab^,   Ajmer®,   Central   ProYinces*, 

and  British  Burma^^ ;   there  seems  also,  to  be  no  doubt  about  it  in 

Assam,  and  it  will  be  probably  there  declared  in  the  proposed  land 

and  revenue  Regulation. 

In  the  North- Western  Provinces,  the  matter  will  have  to  be 

settled  on  the  principle  stated,  and  I  believe  it  is  intended  at  revised 

settlements  to  introduce  clauses  in  the  records,  which  will  settle  the 

point  at  least  as  regards  new  mines.     In  the  alluvial  plains,  the 

matter  has  very  little  importance,  and  the  only  mineral  deposits  of 

consequence  are  in  Kumaon,  where  reservations  in  grants  of  waste 

land  probably  do  all  that  is  required. 

(3)  In  waste  lands,  the  right  to  minerals  remains  with  the  Oov- 
ernment,  and  it  is  held  that  grants  in  waste  which  do 
not  specifically  include  mineral  rights,  do  not  avail  to 
pass  such  rights,  except  in  the  case  of  those  absolute 
grants  spoken  of  as  '^  fee  simple ''  grants.  In  all  modern 
leases  and  in  modern  revisions  of  the  rules,  as,  for  example, 
in  Coorg,  Assam,  Kumaon,  and  other  parts,  a  reservation 
of  the  Goverument  right  to  minerals  is  specifically  made. 


'  This  seems  to  be  the  reasonable  conclusion.  There  may  be  some  genenl  right 
in  land,  bat  we  know  that  it  Was  legtiUy  very  ill-defined  under  Native  systems.  Oar 
Government  has  desired  to  concede  to  the  landholders  whatever  they  are  equitably 
entitled  to,  bat  it  is  obvioos  that  (Government  is  the  natural  owner  of  all  reaiduary 
rights  that  are  not  shown  to  vest  in  the  holder  of  private  lands. 

<  Act  (B)  y  of  1879.  section  69. 

7  Act  XXXIU  of  1871,  section  29. 

"  Regulation  II  of  1877,  section  3. 

3  Act  XVIII  of  1881,  section  161. 
»  Act  II  of  187^  section  8. 
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Section  II. — Ownership  op  public  lines  of  communication 

(land  and  water). 

§  l.'^Soads  and  Railway  linei. 

It  will  be  desirable  next  briefly  to  notice  the  rigbt  ol  ownership 
in  lands  ocenpied  by  canals  and  other  public  works^  by  railways 
and  public  roads^ 

Bailways  made  and  worked  by  Companies  are  owned  by  the  Com- 
pany^ but  the  land  may  have  been  acquired  by  public  authority 
under  the  Land  Acquisition  Act,  and  in  that  case  there  is  a  special 
agfreement  between  Government  and  the  Company  as  to  the  terms 
of  holding*.  This  agreement  secures,  with  the  force  of  law,  the 
terms  on  which  the  public  will  be  entitled  to  use  the  railway 
or  other  works. 

Public  roads  are  distinguished  from  mere  rights  of  way  which 
one  man  (or  several,  or  a  community)  may  possess  over  private 
property.  The  enjoyment  of  the  use  of  a  public  road  is  a  right 
which  belongs  to  the  public  at  large. 

The  road  itself  belongs  to  Government,  as  is  clear  from  the 
general  law.  I  pass  over  the  technical  question  as  to  whether  the 
possession  of  the  Government  on  behalf  of  the  public  is  not 
''  adveise ''  and  so  becomes  prescriptive  in  the  course  .of  years ;  and 
here  merely  observe  that  Government  exercises,  by  legislation,  a 
right  to  regulate  the  use   of  all   such  public  ways.     It  enacts 

'  The  Bombay  Code  (■ection  87)  spedfloally  decUoeethat  all  public  roads,  lanet» 
patbs  and  bridgee,  ditcbet^  djfkes,  fenoei  OQ  or  betide  the  nme,  the  bed  of  the  sen,  and 
of  harbonrs  and  ereeks  below  high-water  mark  («>.,  the  highest  point  of  ordinary 
tpring-Ude  at  any  season  of  the  year),  the  beds  of  TtTers»  streams,  nallas,  lakes,  tanks, 
canals,  water-oonrses,  and  all  standing  and  flowing  water,  and  aU  Undg  whererer  situat- 
ed which  are  not  the  property  of  individnals  or  aggregates  of  persons  legally  capable  of 
holding  property,  are  the  property  of  GoYernment,  and  may  be  disposed  of  by  Govern- 
tnent  ofl&cera,  subject  to  rights-of-way  and  other  rights  (not  being  property  rights) 
subsisting  on  it. 

'  Act  X  of  1870,  section  49.  The  agreement  has  to  be  published  in  the  Gautte 
of  India  and  in  the  local  Oazeite, 
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Railway  Act6>  and  laws  for  levying  tolls  on  roads^.  Many  roads  are 
old  Imperial  lines^  which  have  been  pnblic  property  for  generations 
past ;  and  whenever  a  new  road  or  State  Railway  is  made,  the  land  is 
acquired  by  public  authority  and  paid  for  out  of  public  revenues, 
so  that  no  possible  question  can  arise  about  it*  I  may  also  mention 
that  it  is  a  well-known  principle  of  law  as  establishing  the  State 
ownership  of  public  roads,  that  no  private  individual  can  bring  a 
suit  to  remove  an  unauthorised  obstruction,  even  though  he  own 
land  on  both  sides  of  the  road ;  unless,  indeed,  he  can  show  some 
special  damage  to  himself  over  and  above  the  general  inconveni- 
ence^. 

Bridges  constructed  at  the  public  expense  over  rivers,  &c.,  are 
evidently  part  of  the  road  and  governed  by  the  same  principle. 

§  2. — Canals  and  He  tight  to  water. 

The  beds  of  canals  and  their  inspection  roads,  spoil  banks^  fcc., 
are  all  on  land  which  was  either  Government  property  under  the 
former  Native  mlers  or  has  been  expressly  acquired  in  our  own 
times.  The  preamble  to  the  present  North  Indian  Canal  Act  (YIII 
of  1873)'  therefore  contents  itself  with  asserting  the  right  of  Gov- 
ernment to  use  and  control  the  water  of  all  rivers  and  streams 
flowing  in  natural  channels,  and  of  all  lakes  and  natnral  ooUectioos 
of  still  water^.    The  power  to  remove  obstructions  in  rivers  is  also 

»  Act  IV  of  1879. 

«  Actf  YIII  of  1851  ancl  XV  of  1864. 

*  Bee  Civil  Case  No.  72,  "  PanjAb  Record. "  1877.  The  whole  qaesiion  has  been 
exliMiitiTely  eanmined,  and  aU  English  asd  other  authoritiee  reviewed,  in  8atkn  v. 
JhrMm  A^9, 1.  L.  B.  Bombay  series,  II»  457. 

•  See  also  Bengal  Act  YI  of' 1870,  «nd  Canal  Acts  of  Bombay  and  Madru. 

7  This  is  an  improvement  on  the  former  Act  (now  repealed)  XXX  of  1871*  whieii 
declared  a  right  "  to  all  ri99r$  and  tirmmf,"  6nch  a  declaration  is  not  vwy  dear. 
Aib  regards  its  scope,  does  it  include  the  soil,  or  the  water,  or  both  P  Now,  in  any 
case  of  a  great  river  (not  being  a  mere  creek  or  stream  which  may  txaTsiae  a  mao*< 
estate)  as  long  aa  the  river  is  flowing,  the  bed  generally  belongs  to  GovemmeDt^ 
because  tbe  soil  of  it  never  can,  in  the  nature  of  things,  have  become  private  pro* 
perty,  or  been  recognised  as  such  by  a  settlement  or  otherwise.  The  Qoverameot 
may  then  deal  with  the  bed  by  constructing  bridges  (sinking^shafts  into  the  soil  for 
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declared  by  Act  VIII  of  187S.  Navigation  is  also  provided  for,  and 
tolla  m.  rivers  are  kvied  by  poblio  authority  (e./..  Act  I  of  1867, 
Iforth-West  Provinces).  Ferrie$,  when  they  are  of  a  public  natoic, 
and  not  merely  crossing-plaoes  used  by  individoals  or  the  inhabit* 
ants  of  a  village,  are  also  regulated  by  public  law®.  Government, 
undor  the  Forest  Law,  also  asserts  the  right  of  control  of  rivers 
and  their  banks,  or  so  fiur  as  concerns  the  transport  of  timber. 

Section  III. — State  Bight  in  Waste  Lands. 

§  1. — Ori§im  of  ike  tight. 

Students  of  the  Revenue  Manual  will  recollect  that  one  great 
feature  in  all  land-revenue  settlements  is  the  recognition  of  a  pro* 
prietary  rights  or  at  least  of  a  heritable  and  transferable  right  of 
occupancy,  in  land. 

But  in  all  cases  this  went  no  further  than  the  land  which  was 
really  and  fairly  inposseseion :  it  did  not  extend  to  the  whole  area 
of  the  district  or  province,  part  of  which,  at  least,  was  not  in 
practical  possession  of  any  individnal  or  community. 

It  in  tme  that  there  may  have  been  in  many  cases  a  de  facto 
possession  of  land  not  actually  brought  under  cultivation ;  and 
although  the  ascertainment  of  the  fact  of  possession  might  be  in 
such  cases  attended  with  difficulty*,  still  the  Settlement  Officers 
found  means  to  determine  the  matter  practically  and  eqaitably,  if 
not  on  any  very  definite  theory. 

the  pnrpow),  or  erecting  spars  and  works  to  regnkte  the  flow  of  the  water  and 
maintain  the  ehannel,  &c.  Bat  there  are  many  cases  in  which  private  rights  exist  in 
the  soil  orer  which  a  river  n»y  he  ronning ;  and  perhaps  sach  rights  may  extend 
over  the  whole  bed. 

>  See  Act  XVII  of  1878  for  NoHhem  India ;  RegaU(»on  YI  of  1819^  and  Bengal 
Act  I  of  1866 ;  Bombay  Act  VII  of  1879 ;  Act  II  of  1873  for  Barma ;  Madras  Act 
I  of  1878. 

*  Becanse  it  u  by  no  means  true  that  yon  acquire  such  a  hold  over  waste  land 
that  yon  onght  to  be  recognised  as  proprietor,  by  merely  using  its  surface  products, 
M»  «^-f  by  letting  cattle  graie,  taking  leaves  for  manure,  or  even  cultivating  portions 
of  it  for  a  short  time  only.  The  prindple  involved  was  fully  discoised  in  the 
last  chapter. 
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But  whether  it  was  actually  cultivated  land  or  not^  our  law 
only  professed  to  recognise  a  right  resulting  from  actual  possesnomm 
Of  all  other  land^  there  can  be  no  doubt  that  Government  is^  by 
law  and  by  ancient  custom^  the  proprietor.  The  Native  Oovem- 
ments  always  and  uniformly  asserted  this.  From  the  earliest  times 
the  Hindd  Rija  owned  the  waste.  A  strong  customary  title  arose 
in  land  in  favour  of  the  clearer  or  occupier :  but  what  was  uncleared 
remained  to  the  Baj  a ;  he  gave  his  grant  or  "  birt  ^'  for  its  occupa- 
tion^ and  he  derived  revenue  for  the  jungle  produce  as  long  as  it 
was  unoccupied.  If  a  grantee  or  a  village  headman^  or  a  family 
group  of  landholders^  got  the  full  right  (what  we  should  now  call  in 
India^  the'  zamind&ri  right)  over  a  defined  area^  the  grant  specifi- 
cally included  the  waste  and  woodland  which  was  situate  within 
that  area.  Nor  was  this  right  in  the  land  altered  by  the  advent 
of  the  Mughal  rule^^.  The  State,  as  before,  made  grants  of  waste 
land;  and  in  such  cases  the  grantee  was  always  held,  in  after 
times,  to  have  one  of  the  most  indisputable  titles ;  because  it  was 
certain  he  had  not  dispossessed  any  one  else.  Whenever  the 
Government  granted  the^  right  of  collecting  revenues  over  an  entire 
area  of  land  to  a  '^zamind^r'^  or  other  person,  such  grantees 
always  had  the  right  of  disposing  of  the  waste  portions  of  their 
grants  as  they  pleased,  and  this  was  distinctly  in  virtue  of  the 
State  right  which  was  conceded  to  them. 

§  2.— 2%0  riff  At  declared  by  law. 

This  right  has  descended  to  the  British  Government.  Not 
only  is  it  practically  assumed  in  all  cases  where  Rules  for  settle- 

^  In  the  Kanara  case  (LL.  Rep.,  Bo.  High  Gonrt^yol.  Ill,  pp.  588-4),  Mr.  Jnstice 
West  ^n  consideriDg  whether  the  plaintiif  had  estahlished  a  cAdm  on  the  waste)  eaid 
that  under  British  rale  *'the  principle  from  which  we  must  start  is  that  waate  lands 
belong  to  the  State."  By  Mahammadan  law,  it  was  observed,  waste  which  had  not  been 
obtained  by  a  proper  application  or  an  engagement  to  coltirate,  remained  the  proper- 
ty of  the  State  ;  and  although  it  is  possible  that  by  aequiei09no9  the  Goremment 
might  hare  allowed  a  private  title  to  grow  up,  it  must  be  acquiescence  in  what  was« 
on  the  face  of  it,  k  permanent  occupation  of  the  land,  not  a  mere  casual  use  of  it.  It 
is  exactly  on  this  principle  that  the  Regulations  of  1819  and  1828  proceed. 
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ment  have  been  made^  determining  what  amonnt  of  waste  shall 
be,  and  whal  shall  not  be,  included  in  private  estates,  bat  it  is 
expressly  declared  in  some  of  the  earliest  Regulations  made  for 
Bengal,  in  which  province  our  first  direct  dealings  with  the  land  as 
a  Sovereign  Power,  began.  Thus  in  Begulation  III  of  1828^  men« 
tion  is  made  of  extensive  tracts  of  country  *'  unowned  and  unoccu* 
pied  at  the  time  of  the  perpetual  settlement  which  are  now  liable 
to  assessment,  or^  being  still  loasU,  belong  to  the  State.'*  Besides 
the  declaration  in  the  Begulation  of  1828,  there  are  numerous  other 
declarations  in  more  modern  Acts,  which  either,  express  or  directly 
imply  the  Government  ownership  of  all  waste  land. 

The  preamble  to  the  Waste  Land  Rules  of  Oudh  (1865,)'  though 
not  law,  still  publicly  and  authoritatively  asserts,  as  a  fact,  that 
"  under  the  Native  Government  all  unassessed  waste  lands  in  the 
province  were  held  to  be  the  property  of  the  State,''  and  that  the 
''  right  has  devolved  on  the  British  Government  and  been  recog* 
nised  and  acted  on  by  it  since  annexation/' 

The  North-West  Provinces  Land  Revenue  Act  makes  a  declara- 
tion of  Government  right  in  all  waste  not  included  in  any  private 
estate';  the  Bombay  Code  does  the  same^  and  the  Panj^b  Act^ 
makes,  by  direct  implication,  a  similar  claim.  If  it  is  asked  why 
a  specific  declaration  was  not  repeated  in  the  Act  XXIII  of  1863, 
which  specially  provides  for  settling  ''  Claims  to  waste  lands, "  it 
may  be  answered  that  that  Act  was  passed  when  a  large  proportion  of 
the  provinces  had  already  come  under  settlement,  so  that  there  was 


'  Section  1,  elause  2. — These  tenuB  are  quite  general,  althoagh  later  on  in 
BegoUtion  the  lame  assertion  is  repeated  with  special  reference  to  the  Sundarhang 
of  Bengal. 

'  Notification  of  Government  of  India,  May  25th«  1866. 

s  Act  XIX  of  1878,  Section  58. 

*  See  Section  87  of  Bomhay  Act  V  of  1879. 

*  Act  XXXIII  of  1871,  Section  28 ;  compare  also  Act  IV  of  1872,  Section  48. 
The  snhject  is  not  mentioned  iu  the  Oadh  Act,  because  the  question  was  disposed  of, 
and  the  waste  cut  off  that  was  not  to  belong  to  the  estates  settled  before  settle- 
ment began.  So  in  the  Central  Provinces ;  the  Act  only  takes  notice  (section  164)  of 
ciaima  regarding  waste  land  that  had  been  disposed  of  at  settlement,  to  bar  them 
after  three  yean  from  date  of  settlement. 
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no  express  oocasion  to  declare  it ;  moreover^  as  the  object  of  the 
Act  was  specially  to  protect  possible  rights  and  claims  of  private 
persons  over  waste  from  being  over-ridden  in  effecting  Government 
sales  and  leases  of  sach  lands^  it  was  not  the  place  in  which  to 
repeat  such  a  declaration. 

The  right  of  Government  to  all  waste  land  not  owned  or  occn- 
pied  in  practically-  proprietary  rights  may  then  be  taken  as  quite 
beyond  dispute. 

§  S.-^AUotmeni  of  waste  to  milages. 

The  detailed^  history  of  the  disposal  of  waste  at  settlement^  in 
the  different  provinces^  will  be  found  in  the  Revenue  Manual :  here  I 
may  just  indicate  that,  in  pursuance  of  this  rights  the  Government 
disposed^  at  or  before  the  settlement^  of  whatever  questions  existed 
about  the  ownership  of  the  waste.  In  the  North- Western  Pro- 
vinces the  waste  was  in  most  districts  found  to  be  included  in  the 
known  area  of  village  estates.  It  was  accordingly  conceded  to 
them^  and  so  recorded.  In  the  rest  of  Upper  India^  it  was  not  so» 
and  Government  then  granted  to^  or  included  in^  each  estate, 
a  convenient  area  of  waste,  both  for  use  as  pasture  land  and  to 
allow  for  the  due  expansion  of  cultivation. 

Under  the  settlements  of  Bombay  (including  Berar)  and 
Maldras,  in  which  the  Government  deals  with  individual  hold- 
ings and  levies  its  assessment  on  them,  waste  is  differently 
treated.  It  may  either  (1)  form  small  plots  numbered  in  the 
survey,  and  available  to  be  cultivated ;  or  (2)  form  larger  plots 
of  ''  unassessed  waste,''  or  (3)  may  lie  in  great  jungle  tracts 
or  hill  ranges,  which  are  separate  entirely  from  the  country  which 
the  survey  has  dealt  with  for-  revenue  purposes.  Grazing 
ground  and  jungle  (to  be  kept  as  such)  may  have  been  given 
over  to  the  villages ;  but  no  large  area  of  waste  for  additional 
cultivation  is  added  as  under  the  village  system,  because  the  settle- 
ment does  not  deal  with  villages  but  with  individual  holdings,  and 
the  waste,  whether  assessed  or  not,  lies  there  at  the  disposal  of  Gov- 
ernment.     Anybody,  however,  is  at  liberty  to  apply  for  it  and  get 
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a  right  of  oecnpation,  on  the  sole  condition  of  using  it  for  the 
purpose  for  which  it  is  conceded  and  paying  the  assessed  revenue. 
But  no  one  can  take  up  such  waste  without  a  due  and  proper  per* 
mission^  and  the  biw  renders  any  unauthorised  appropriation  penal. 

In  Bombay^  under  the  present  survey  system^  there  is  no  possible 
doubt  as  to  what  is  waste  at  the  disposal  of  Government  and  what 
is  not. 

Under  the  Madras  system  the  question  of  the  waste  is  by 
no  means  so  dear'.  Nor  is  unauthorised  appropriation  of  waste 
prohibited^  except  by  the  levy  of  a  somewhat  higher  rate  of 
assessment..  In  cases  where  the  survey  has  not  come  (and  there 
are  many)^  the  distinction  between  waste  at  the  disposal  (to  some 
extent)  of  the  State  and  occupied  land^  is  ill  defined,  and  there 
would  probably  be  some  difficulty  in  saying  what  was  waste  and 
what  was  not. 

In  the  sequel,  I  shall  be  understood  to  speak  only  of  the  waste 
wiicA  looi  not  included  as  part  of  a  village  or  a  privately- owned 
estate,  and  which,  consequently  remains,  generally,  at  the  disposal 
of  Government. 

With  regard  to  this  waste  area  which,  in  several  provinces,  is  of 
enormous  extent  and  great  capabilities,  there  have  always  been  two 
important  interests  to  be  consulted.  One  is  the  reservation  of  a 
sufficient  portion  of  the  waste  as  State  or  village  forest  for  timber, 
for  fuel,  or  for  grazing  ground ;  the  other  is  the  due  extension  of 
cultivation  and  the  consequent  increase  of  revenue  and  progress  of 
civilisation  generally ;  for  civilisation  always  progresses  along  with 
cultivation,  which  itself  implies  new  roads,  the  building  of  new 
villages,  diminishing  the  domain  of  dangerous  wild  animals,  and 
augmenting  the  means  of  subsistence  for  a  growing  population. 

*  At  the  time  I  em  writing,  the  qneetion  i»  under  diaoiiMion«  At  one  time 
th»  Tietr  wae  edrocaied  in  Madns  that  the  waste  belonged  to  the  villages — how.  or 
on  what  prineiple  waa  not  clearly  said.  Poesibly  it  was  only  meant  that  the  yillagea 
had  strong  clatma  to  rights  of  user  in.  the  jangle.  It  will  prohaUy  require  a  careful 
loeal  examination  and  a  clasufication  of  the  waste  into  (1)  what  is  saitable  for  State 
forseUy  (2)  what  should  be  formed  into  Tillage  forests,  (3)  what  should  be  left  for 
grazing  land,  or  for  extension  of  cultivation,  before  tlie  waste  question  will  be 
practically  set  at  rest. 
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§  i.— Waste  lands  Minute  {1861)  and  Rules. 

Both  objects  were  fortanately  well  kept  in  view  when  Lord 
Canning  wrote  bis  famous  Minute  of  186F.  Before  that  time,  the 
various  provinces  had  each  a  procedure  of  their  own  for  making 
grants  of  waste ;  and  sometimes  these  grants  were  rather  to  be 
deplored  than  otherwise.  But  it  was  in  1861  that  the  subject  first 
came  prominently  to  notice  and  took  definite  shape.  Under  the 
orders  then  issued  by  the  Government  of  India,  t&e  local  Govern- 
ments in  every  province  were  directed  to  prepare  revised  rules  for 
the  sale  of  waste  lands  on  favourable  conditions. 

The  local  Governments  were,  however,  directed  to  exclude  from 
the  list  of  lands  available,  those  which  were  likely  to  be  wanted  for 
public  or  other  special  purposes,  such  as  grazing  grounds,  forest 
lands,  or  fuel  reserves,  or  sites  of  stations  or  for  building  lots ;  this 
done,  all  other  waste  lands  might  be  sold  without  reserve. 

In  the  Panjdb,  Norti^West  Provinces  Sini  Oi»(M,  the  rules  dearly 
specify  the  principle  on  which  waste  is  available  for  sale  or  lease. 

In  Bengal  the  rules  expressly  define  the  waste  which  is  available 
to  be  brought  under  cultivation  so  as  not  to  include  land  wanted 
for  forests^,  or  for  grazing  grounds  or  for  fuel  reserves,  and  wisely 
reserve  also,  a  strip  60  feet  wide  on  either  side  of  every  considerable 
public  road  (in  cases  where  such  roads  pass  through  land  available 
for  granting  out). 

In  the  Burma  rules  a  list  of  places  likely  to  be  wanted,  and 
therefore  not  available  for  sale,  is  given. 

In  Berar  the  rules  have  been  quite  recently  revised^.  In  this 
province  the  settlement  system  being  ''  raiyatw&ri,''  the  districts 
generally,  excepting  the  Melgh&t  hill-tract,  were  surveyed  and 

'  Resolation  (Goyemment  of  ludia)  No.  8426  of  17th  October  1861. 
The  Secretary  of  State  in  1862  modified  these   orders  so  far  as  conoemed 
the  proposal  to  fix  an  nnif orm  price  for  land,  bat  otherwise  they  were  approved  of. 

"SeeWhinfleld's  Revenne  Hand-book,  Bengal  (Calontta,  1874),  p.  227.  It  is 
Hsnal  in  most  places,  when  any  large  area  of  waste  is  to  be  disposed  of,  to  consnlt  the 
Forest  Department  as  to  whether  the  land  is  likely  to  be  nsefnl  for  foi«st  purposes, 
before  it  is  offered  for  sale,  &e. 

•  Resident's  Book  Circnlnr  XXIII  of  1880. 
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parcelled  out  into  revenue-assessed  fields  or  ''  numbers ;  '^  but  even 
then,  whenever  there  was  an  available  area  of  waste  of  any  extent, 
that  waste  was  thrown  into  large  blocks  under  one  number,  so  that 
a  whole  area  known  by  one  local  name  would  often  form  a  single 
group  or  a  "  waste  village/'  This  occurred  almost  exclasively  in 
the  Wun  and  Basim  districts^  to  which  the  rules  now  apply.'  Casual 
waste  plots  in  the  midst  of  settled  villages  are  not  dealt  with  under 
the  Waste  Land  Rules^  but  under  the  ordinary  revenue  rules. 
The  Rules  are  (as  usual)  expressly  declared  not  to  apply  to  any 
forest  reserves ;  and  not  only  so^  but  if  a  waste  block  put  up  for 
lease  contains  valuable  timber,  the  part  containing  such  timber  is 
understood  to  be  excluded  from  the  terms.  In  all  cases  ''  mohwa,  '* 
"  mango, ''  and  ''  tamarind  ^'  trees  must  be  left  standing  in  clearing 
the  land  for  the  plough.  In  other  respects  the  lessee  has  a  right 
to  enjoy  the  forest  produce  of  the  uncultivated  parts  of  his  lot^  but 
must  submit  to  any  rules  about  ''passes''  for  produce  taken 
for  export  or  sale  beyond  the  limits  of  the  village  or  area  leased. 
There  are  various  other  details  in  the  Berar  Rules  different  from 
what  are  found  in  other  provincial  rules,  partly  because  such  matters 
find  a  place  rather  in  the  Revenue  Acts  and  Rules  of  these  pro- 
vinces, and  partly  because  the  land  system  is  different. 

These  various  rules,  however,  all  agree  in  this,  that  they  apply 
to  tracts  not  cultivated,  and  which   Oovernment  desires  to  see 
settled  and^  cultivated ;  they  expressly  exclude  those  tracts  which 
Government  desires  to  keep  for  other  purposes,  and  notably  for* 
forest  and  grazing  land. 

'  The  Rules  also  describe  the  method  in  which  notice  is  given 
of  the  intention  to  lease  or  sell ;  how  the  plots  are  to  be  surveyed  ; 
how  people  may  apply  for  plots  before  they  are,  or  without  their 
being,  advertised  for  sale;  how  the  purchase-money  is  to  be  paid; 
and  what  are  the  conditions  of  sale,  and  so  forth. 

There  is  no  occasion  for  the  student  to  go  into  details  on  the 
subject.  All  rules  before  1861  were  of  course  called  in  and  re- 
vised ;  and  now  (with  the  exception  of  any  rules  newly'  issued  or 
amended  since  1868)  all  the  existing  rules  may  be  found  in  a  coU 
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leotion  printed  by  the  Oovernment  of  India  in  the  Home  Depart- 
ment  in  1868. 

Of  late  yean  the  'sale '  of  waste  land  in  '  fee  simple '  as  it  was 
(anfortunately)  ealled^  has  been  stopped ;  the  inresent  method  of 
disposing  of  waste  lands,  is  to  issue  SO  years'  leases^  which  are  pat 
np  to  auction  at  an  upset  price^  and  certain  progressire  rerenoe- 
rates  are  fixed.  At  the  end  of  SO  years^  a  permanent  title  is 
acquired^  subject  to  payment  of  the  ordinary  land  reiFenne^  and  to 
certain  other  conditions. 

§  5.— Cfam«  to  right  in  waste  lands. 

In  order  to  prevent  any  inconvenience  which  might  arise  from 
claims  being  made  by  private  persons  in  respect  of  lands  ofEered 
for  sale  or  lease^  an  Act  was  passed  for  the  speedy  adjudication  of 
such  claims  by  special  procedure^^. 

It  is  not  necessary  to  refer  to  the  details  of  the  Act  for  the 
purposes  of  this  section;  as  a  matter  of  fact|  I  believe  its  provisions 
have  been  little^  if  at  all,  called  into  play.  The  Land  Bevenue 
settlement  usually  disposed  of  all  claims  to  waste  in  which  there 
was  any  real  question  of  private  interest,  and  the  great  tracts  of 
waste  in  the  hill  ranges  and  remoter  parts  of  the  country,  which 
were  available  for  settlers^  were  not  likely  to  be  subject  to  claims 
on  them  of  a  nature  which  the  Act  would  apply  to.  I  never  heard 
of  a  case  under  the  Act  in  the  Panj&b ;  but  I  cannot  speak  so 
confidently  of  other  provinces. 

§  6. — Right  to  the  waste  enables  Oovernment  to  form  State  forests. 
A  very  important  consequence  flows  from  this  general  right  of 
the  Government  to  unoccupied  waste,  and  from  the  care  which  has 
been  taken  not  to  alienate  all  the  waste  exclusively  in  the  interest 

w  Act  XXIII  of  1868.  It  may  be  asked  wliether  thU  Act  migbt  not  be  appiied 
to  settUng  claims  io  the  case  of  lands  taken  for  forest  purposes;  bnt  I  think  it  only 
applies  to  cases  where  the  land  is  about  to  he  told  to  private  persons;  moreover, 
as  the  Forest  law  provides  a  procednre  expressly  for  dealing  with  claims  to  rights 
of  nser  or  interest  of  any  kind  in  lands  to  be  placed  under  the  forest  r%im^  it 
is  evident  that  the  special  Act  would  govern  the  procedure  even  if  the  other  were 
technically  applicable. 
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of  coltivatioii.  It  is  this,  that  practically,  as  far  as  the  provinces 
directly  under  the  Government  of  lodia  are  concerned  (and  in 
Bombay  also),  the  general  right  in  question  has  been  found  io  be  a 
sufficient  basis  for  a  Forest  Law.  In  other  words,  the  right  of 
Government  in  waste  land,  has  been  found,  as  a  general  rule, 
sufficient  to  enable  Government,  without  real  hardship  to  any  one, 
to  constitute  a  large  area  of  State  forests  for  the  public  benefit.  All 
the  public  forests,  I  may  say,  in  India,  were  originally  uncultivated 
''  wastes,''  whether  in  the  hills  or  plains,  whether  naturally  "  forest '' 
or  mere  scrub  or  barren  land  improved  by  dosing  or  artificial 
planting;  and  the  right  to  place  these  under  the  forest  rSgime, 
depends,  in  the  first  instance,  on  the  general  right  above  indicated. 

Nor  was  it  necessary  that  the  right  of  Government  should  be 
absolute, — ^that  is  to  say,  unrestricted  by  rights  of  user.  In  some 
instances  the  Government  had  not  taken  sufficient  notice  of  the 
subject,  in  former  days,  to  have  maintained  an  unburdened  right 
in  the  waste ;  it  had  let  rights  of  user  grow  up,  and  consequently 
had  its  own  right  limited  thereby ;  it  had  only  retained,  in  the  eye 
of  the  law,  something  less  than  an  absolute  or  full  property,  and 
therefore  some  forest  consists  of  lands  in  respect  of  which  Govern- 
ment is  obliged  to  recognise  other  rights  besides  its  own. 

But  in  such  cases  the  property  in  the  land  itself,  remains 
to  Government,  though  certain  rights  of  user  belong  to  the  people, 
and  consequently  the  estate  can  be  made  a  forest,  though  the 
common  rights  of  the  people  have  to  be  fully  provided  for  or 
bought  out,  by  the  various  means  which  it  is  the  business  of  the 
Forest  Law  to  define  and  prescribe. 

There  have  been  also  cases  in  the  Fanjdb,  and  possibly  ia 
other  places,  where  the  Government  have  distinctly  recognised 
a  right  in,  or  granted  away,  all  the  waste,  keeping  only  a  right 
to  trees,  or  certain  kinds  of  trees,  in  their  own  hands.  Here^  if  it  is 
desirable  to  effect  a  reservation  of  forest  under  State  management, 
it  has  to  be  done  under  special  provisions^ 

'  Thefe  specifd  cases  will  be  fully  dealt  with  in  the  seqaeL 
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Section  IV. — Of  the  acquisition  of  land  for  pubuc  purfobbs. 

§  1. — Object  of  the  Law. 

It  is  a  general  maxim  that  private  right  has  to  giye  way 
where  the  public  welfare  demands  it ;  but  aoder  any  ordinary 
circamstances,  if  the  public  welfare  demands  that  private  property 
be  converted  to  a  public  use,  a  fair  and  full  compensation  must 
be  g^ven* 

It  is  necessary  that  this  subject  should  be  dealt  with  by  lawj 
firai^  because  we  want  it  to  be  settled  what  Ma''  public  purpose  *' 
and  who  is  to  be  the  judge  of  the  necessity  for  acquiring  the 
land ;  and  nextj  because  when  the  question  of  compensation  comes 
up,  there  are  various  interests  requiring  to  be  kept  in  due  restraints 
For  instance,  there  is  the  temptation  to  the  owner  to  pat  an 
extravagant  price  on  bis  property,  and  the  probable  inclination  on 
the  part  of  the  jury  or  arbitrators,  to  be  over-liberal  in  awarding 
payment  which  will  come  out  of  the  Government  treasury,  whereas 
in  truth,  as  the  money  paid  comes  out  of  the  public  pocket,  it 
is  the  more  particularly  necessary  to  see  that  while  the  owner 
is  fairly  treated,  the  public  is  not  overcharged. 

Agaiuj  in  connection  with  the  grant  of  compensation  arises  the 
important  question,  what  ie  a  fair  amount  ?  what  circumstances 
giving  value  to  the  property  ought  to  be  taken  into  consideration^ 
and  what  excluded  ?  I  may  have  a  private  garden,  which  I  would 
not  sell  for  ten  times  its  market  value ;  am  I  to  be  allowed  any* 
thing  for  the  loss  as  it  affects  my  feelings,  or  am  I  only  to  get 
the  market  value  ?  Lastly,  what  is  the  best  procedure  to  adopt 
for  hearing  and  deciding  claims?  These  and  such  like  matters 
are,  therefore,  settled  in  all  civilised  countries,  by  law.  In  India 
they  are  now  provided  for  by  the  Act  X  of  1870,  "  The  Land 
Acquisition  Act.''  It  is  of  general  application  and  is  extended  to 
Berar*. 

>  Notaflcation  of  4th  July  1870.  Note  to  Legislative  Department  edition  of  the 
General  Acte. 
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The  term  ''land^''  it  is  to  be  borne  in  mind,  includes  benefits 
to  arise  out  of  land  and  things  attached  to  the  earth  or  perma- 
nently fastened  to  anything  attached  to  the  earth. 

It  must^  therefore^  include  houses'^  rights  of  occupancy  in  land^ 
rights  to  a  water-course^  to  pasture^  and  to  jangle  produce^  S^.j  &c. 

By  section  4^  the  Local  Government  may  issue  a  notification 
that  certain  land  is  liielf  to  be  required.  When  the  notification 
is  published^  power  is  given  to  the  proper  otBcer  to  examine  the 
place,  survey,  dig  or  bore  into  the  soil,  and  do  all  other  acts 
necessary  to  ascertain  whether  the  land  is  adapted  for  the  purpose. 
He  may  place  marks  to  indicate  bonndaries,  levels,  &c.,  and  itneees" 
saty,  he  may  cut  crops  or  clear  away  jungle.  But  compensation  for 
snch  preliminary  acts  has  to  be  made. 

^hen  it  is  determined  that  land  u  required  either  for  Govern- 
ment or  for  a  Company  (registered  in  India  or  constituted  by 
Act  of  Parliament  or  Letters  Patent),  a  declaration  to  that  effect 
is  made  by  Government  under  the  signature  of  a  Secretary  or 
some  officer  authorised  to  certify  the  orders  of  Government. 
The  dedaratien,  when  made  according  to  law,  is  conclusive  proof 
of  the  public  necessity,  and  that  the  purpose  is  a  public  one^. 
The  declaration  has.  to  be  published  in  the  Official  Gazette,  and 
mast  state  the  district  or  other  territorial  division  in  which  the 

*  The  Act  raqoires  tbat  if  a  house,  bnilding,  factory,  Ac.,  be  taken,  it  most  all  be 
taken  if  the  owner  so  reqniroe  not  merely  a  part  (see  section  66).  The  Act  only 
applifl*  to  land  and  things  on  iti,  for  the  occasion  can  really  never  arise  that 
Government  should  require  to  take  people's  moYable  property. 

*  The  Fosest  Act  VII  of  1878  expressly  declares  that  if  land  is  wanted  for 
a  timber  dep6t,  a  plantation,  or  for  any  of  the  purposes  of  the  Act,  this  is  to  be 
deemed  a  public  purpose  (section  88).  Such  a  declaration  is,  perhaps,  hardly 
neoeeeazy*  since  the  Lsjid  Acquisition  Act  itself  makes  the  declaration  of  Qovemment 
thai  the  land  ii  wanted  for  a  pubUe  jmrpotg,  final;  so  that  if  Qoyemment  were  to 
jodge  that  any  purpose  whatever  was  a  public  purpose,  and  to  make  the  declaration 
accofdingly,  there  would  be  no  calling  the  declaration  in  question  (section  6). 
Wbete  land  Is  wanted  for  a  Company,  there  are  certain  conditions  to  be  fulfilled* 
for  which  the  Act  must  be  referred  to. 
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land  is  situate^  the  parpose  for  which  it  is  needed^  its  approximate 
area^  and^  when  a  plan  shall  have  been  made  of  the  land^  the  place 
where  such  plan  may  be  inspected. 

The  Local  Government  may  now-proceed  to  acquire  the  land. 
The  Collector  (Deputy  Commissioner  of  a  Non-Regulation  District) 
is  the  official  who  takes  order  for  acquiring  it. 

Public  notice^  is  given  at  convenient  places  on  or  near  the 
land  that  it  is  about  to  be  taken  possession  of^  and  that  claims  to 
compensation  should  be  sent  in  to  the  Collector.  On  the  day 
fixed,  the  Collector  takes  the  claims  into  consideration. 

He  first  makes  a  summary  enquiry,  so  as  to  fix  what  appears  a 
reasonable  compensation ;  this  he  tenders.  If  the  parties  attend 
and  agree  to  the  Collector's  proposal,  the  latter  makes  an  ''  award '' 
accordingly,  and  there  is  an  end  to  the  question  of  compensation : 
otherwise^  the  matter  has  to  be  referred  to  ^'  the  Court^''  for 
determination. 

Two  assessors,  one  chosen  by  the  Collector,  the  other  by  the 
interested  persons,  are  to  be  appointed  to  aid  the  Judge  in 
deciding  the  compensation. 

§  8.-—  fFAal  is  to  be  eompensaied/or.  • 

The  Act  prescribes  what  points  are  to  be  taken  into  consider- 
ation in  awarding  compensation,  and  what  are  not^. 

Generally  speaking,  all  direct  loss  that  is  caused  by  taking  away 
the  land  from  the  owner's  other  property,  is  compensated  as  well  as 
the  loss  of  the  land  itself.  Among  things  not  compensated  are 
improvements  purposely  made  with  a  view  to  claiming  an  excessive 
price,  and  the  ''fancy  value"  or pretium  affeetionu  which   an 

*  Section  7« 

*  For  details  as  to  the  precise  cirdunstanoes,  see  the  Act  itself. 

7  The  "  Court"  is,  in  all  Begolation  Proyinoes,  and  also  in  British  Burma  and 
8indh  (the  Zila  Judge  or)  the  principal  Civil  Court  of  original  jurisdiction^  and  in 
the  Non- Regulation  Provinces  (other  than  British  Burma  and  Sindh)  the  Cob* 
missioner's  Court,  hy  definition  in  section  8.        '  -i 

8  Sections  2A,  26. 
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owner  may  be  disposed  to  pat  on  his  land  beyond  its  market 
valae^ 

*  In  fixing  compensation^  it  can  never  be  more  than  what  is 
claimed  or  lesi  than  what  is  offered  by  the  Collector  on  behalf  of 
OoYemment^^ ;  nnless^  indeed,  the  person  has,  witbont  reason  (of 
which  the  Court  is  to  judge),  refused  or  omitted  to  make  a  claim ; 
then  the  amount  may  be  less  than  the  Collector's  tender,  and  of 
course  cannot  exceed  it. 

If  tiie  Court  and  one  or  both  of  the  assessors  agree  as  to  com- 
pensation, there  is  an  end  of  tiie  matter. 

If  the  Court  differs  from  both  the  assessors  (whether  they  agree 
with  each  other  or  not^)  the  Judge's  opinion  prevails ;  but  there  is 
an  appeal  on  the  part  of  either  the  Collector  or  the  claimant  to  what 
is  (rather  curiously)  called  the  ''  District  Judge/'  I  say  curiously, 
because  in  Regulation  Provinces  the  Court  is  itself  that  of  the 
Zila  or  District  Judge,  and  the  appeal  would  lie  to  the  Cinil  Judge 
(of  the  division).  In  the  Non-Regulation  Provinces,  where  the 
''Court''  is  that  of  the  Commissioner  (except  Burma  and  Sind, 
where  it  is  the  Deputy  Commbsioner)  the  appeal  would  lie  to  the 
High  Court*. 

In  any  case,  if  the  proposed  award  exceeds  Rs.  5,000,  the 
appeal  is  to  the  High  Court.  Speaking  generally,  the  Civil  Pro- 
cedure Code  governs  the  proceedings'. 

There  is  no  other  way  of  contesting  an  award  than  the  appeal 
just  mentioned,  and  a  civil  suit  cannot  be  brought  to  set  it 
aside^. 

*  The  disinclination,  though  not  aUowed  as  an  item  tii  ike  valuation,  U  practi- 
cmUy  allowed  for  aftenrarda,  since,  by  section  42,  the  Collector  pays  an  additional 
15  per  eent.  on  the  anuMUit  awaided*  in  ooosideratiQii  of  the  oompnlaory  nature  of  the 
trmneaction. 

»  Section  26. 

*  Section  80,  see  note  to  Lepslotive  Department  edition  of  the  Act  (General 
Acts.  VoL  2.    page  1S84). 

s  Or  the  Chief  Court  of  the  Panj4b. 
'  Section  86. 

*  fiectioQ  58.    As  to  eotU  the  Act  iiselfmust  be  consulted.    . 
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There  must  be  no  delay  in  paying  after  possession  is  taken, 
or  interest  at  6  per  cent,  begins  to  run^ 

§  ^.-^Acqumtion  by  eansenL 

It  is  also  practically  important  to  public  officers  to  observe  tbe 
difference  between  taking  up  tbe  land  they  require  by  consent  or 
private  agreement,  and  by  operation  «f  the  Act.  In  tbe  latter 
case  they  get  the  land  on  an  absolutely  clear  title  and  free  of  all 
incumbranced.  In  the  former,  they  take  it  witb  its  incumbrances ; 
so  that,  although  taking  by  private  agreement  saves  a  good  deal  of 
trouble,  this  method  should  only  be  adopted  when  there  is  mo  rUk 
of  any  defect  in  the  title,  or  of  there  being  any  incumbrance.  * 

§  i.'^^Local  rules  of  procedure. 

All  the  provinces  have  local  rules  (in  circulars  issued  by  tbe 
Board  of  Bevenue,  the  Financial  Commissiouer,  or  other  Chief 
Controlling  Revenue  authority).  These  prescribe  the  form  in 
which  public  officers  must  report  to  Government  when  they  re- 
quire to  take  up  land,  and  the  details  necessary  to  be  submitted. 
Every  officer  will  therefore  refer  to  his  Provincial  Circular  (as  well 
as  to  the  Act  itself)  for  practical  guidance  in  any  actual  case. 
There  is  often  much  work  for  the  Collector  to  do  (sometimes 
requiring  the  services  of  a  special  officer)  not  only  in  awarding 
compensation,  but  in  determining  the  deduction  from  the  revenue 
roll  which  is  to  be  made  consequent  on  the  expropriation  of  tilie 
land.    These  matters  are  dealt  with  in  local  revenue  Circulars. 

This  brief  account  is  only  designed  to  familiarize  tbe  student 
with  the  principle  that  the  public  necessity  may  override  private 
property  rights,  and  to  tell  him  the  main  outlines  of  the  pro* 
cedure  by  which  compensation  is  awarded,  and  disputes  regarding 
the  amount  of  it  settled. 

B  See  Section  42.    Of  coone  if  there  u  anappee),  the  time  for  that  mnat  expire 
first. 

*  Section  16. 
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CHAPTER  IV. 


FOREST  LAW  IN  INDIA. 


SbCTION  L^>ThS  BSASON  JOR  THERB  BBIKa  A  SPBCUL  LAW  BXLATINa 

TO  Forests. 

§  1. — Tks  quedion  stated. 

Forest  law  consists  of  a  series  of  special  rules  which  it  is 
found  advisable  to  enact  by  the  authority  of  the  legislature^  (1)  for 
the  protection  of  certain  estates  or  properties  called  '^ Forests'' 
(and  may  include  protection  of  timber  or  other  forest  trees^  and 
natural  produce,  generally,  in  lands  outside  the  forests  properly 
so  called) ;  and  (2)  of  produce  while  it  is  in  transit  to  the  market 
of  place  of  oonsumptim. 

Why  should  forests,  and  their  produce  in  transit,  be  under  a 
special  law  ?  Even  in  a  countiy  as  little  advanced  as  India,  there  is 
no  such  thing  as  unowned  land,  or  forest-clad  hills  and  jungles 
which  belong  to  nobody.  There  is,  therefore,  no  part  of  the  prov- 
inces which  form  part  of  British  India  which  is  outside  the  pale  of 
the  ordinary  law  in  any  way;  mischief  (including  mischief  by  fire), 
theft  and  trespass,  for  example,  can  be  punished  under  the  Indian 
Penal  Code\  These  legal  provisions  are  applicable  to  forest  cases ; 
indeed,  as  they  provide  heavier  sentences  than  the  Forest  law  does, 
they  may  be  very  necessary  in  grave  cases ;  but  notwithstanding 
this,  it  is  found  better  to  put  forests  under  a  special  law.  The 
reasons  for  this  are  the  following. 

1  See  seeUonf  379,  425»  495,  441,  Ac.    Thig  subject  will  be  gone  ioto  in  a  Uter 
chapter. 
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§  2,'^-Condition  of/orests  in  respect  ofrightn  ofuaer  a  exegdionaL 

In  the  first  place,  in  a  very  great  number  of  oases^  the  estates 
pat  under  forest  management  will^  owing  to  circumstances  we  shall 
afterwards  examine^  be  found  to  be  burdened  with  rights  adveise 
to  the  public  interest  represented  by  the  Govertmient.  It  is  neces- 
sary to  provide  for  the  due  separation  of  the  rights  of  the  State 
and  those  of  individuals^  in  order  to  prevent  hardship  to  the  indi« 
vidual  on  the  one  hand,  and  the  destruction  of  the  forest  to  the  pre- 
judice of  the  State  on  the  other.  For  this  purpose  provision  has 
to  be  made  for  determining  claims  for  compensating  rights  in 
case  they  are  incompatible  with  the  existence  of  the  forest,  and  for 
the  proper  regulation  of  the  rights  that  exist,  as  well  as  to  prevent 
their  further  growth.  Such  rights  are  not  found — ^to  anything 
like  the  same  extent— in  other  properties^  nor  do  they  interfere 
with  the  management. 

§  S.'-^Forest  eubjed  to  variety  of  injury  and  difficuU  to  protect. 

In  the  next  place,  there  are  so  many  different  things  included 
in  a  forest, — ^the  soil,  the  grass,  the  undergrowth  (bamboos  and 
brushwood,  &;c.)j  the  trees  and  all  the  parts  of  a  tree— each  liable 
to  its  own  special  injuries,  that  the  acts  of  evasion  of  dues,  petty 
theft,  trespass,  and  mischief  which  constitute  ''forest  offences'' 
are  extremely  various;  and  it  is  much  simpler  to  specify  them 
distinctly  in  an  Act,  than  to  leave  them  to  be,  by  explanation,  and, 
perhaps,  by  highly  technical  argument,  brought  under  the  general 
terms  of  the  ordinary  law.  No  such  difficulty  arises  with  an  orch- 
ard, a  cornfield,  or  a  garden ;  the  purposes  to  which  these  are  pat 
are  single,  and  the  possible  offences  directly  connected  with  them 
comparatively  few,  and  such  as  are  clearly  covered  by  the  tenns 
theft,  mischief,  cattle-trespass,  and  so  forth,  of  the  ordinary  crimi- 
nal law. 

Moreover,  tiiese  properties  are  usually  of  small,  or  individoally 
limited,  extent ;  they  can  always  be  protected  by  gates  and  fences^ 
which,  on  the  ground  of  expense,  ia  not  always  possible  in  th^ 
vast  area  occupied  by  natural  forests. 


JOEBST  tAW  IN    INDIA.  78 

§  4. — FotmU  vulgarly  regarded  09  common  property. 
There  is  also  another  and  more  important  reason  vrhj  the  pro- 
tection of  forest  estates  is  more  diflBcult  than  that  of  other  pro- 
perties. The  most  illiterate  peasant  understands  and  feels  that  a 
cornfield^  a  garden^  or  a  fenced  orchard  is  not  his  to  do  what  he 
likes  in  or  with.  But  with  a  forest  it  is  different.  The  habit  of 
looking  on  forests  as  if  they  were  ''  every  man's  "  or  '*  no  man's  '* 
property  is  inveterate^  and  hence  the  temptation  to  acts  of  mischief 
and  trespass  which^  if  nnrepressed,  would  seriously  interfere  with 
the  management  of  the  forest.  To  check  such  offences  it  is  there- 
fore desirable  to  make  it  clear  to  the  public^  what  may  not  be  done 
in  a  forest,  and  in  set  terms  to  prohibit  acts  which,  if  considered 
strictly  and  theoretically,  may  be  already  unlawful*. 

§  5. — Simple  and  nummary  penalties  need  to  be  specially  provided. 

Not  only  is  it  very  convenient  that  offences  against  the  forest 
and  its  produce,  and  all  breaches  of  such  prohibitions,  should  be 
specifically  catalogued  by  the  law,  but  it  tends  to  fairness  as  well 
as  to  effective  repression  of  offences  of  this  kind  (which  are 
generally  petty  in  detail,  though,  of  course,  very  troublesome  in  the 
aggregate),  that  they  should  be  liable  (in  ordinary  cases)  to  small 
penalties,  which  can  be  ''summarily''  inflicted,  that  is,  after  a 
speedy  trial  with  a  simple  procedure  and  little  formality.  There 
will  then  be  no  occasion  to  set  in  motion  the  more  formidable  pro- 
ceedings under  the  Penal  Code,  except  in  extensive  cases  of  mis- 
chief by  fire,  timber  theft,  or  fraud.  It  is,  in  short,  desirable  to  have 
a  special  machine  for  the  minor  work — we  do  not  need  to  set  in 

*  If  the  waste  lands  belong  to  QoTernment  (in  the  aheenoo  of  any  private  rights), 
aU  the  prodacts  are  eqnaUy  Ooyernment  property,  as  accessories  of  the  land  (see 
Chapter  I,  page  6»  tuUe).  Conseqnenlly,  no  one  can  collect  or  remove  sach  products 
witbonty  technically  at  least,  committing  a  theft.  The  question  of  the  gravity  of 
offence  involved  is»  of  coarse,  another  matter.  Practically,  a  person  does  not  pick 
yonr  pocket  onless  he  is  a  criminal  by  habit,  whereas  a  man  might  steal  some  brush- 
wood from  a  forest  without  being  other  than  ignorant^  and  unreflectiog,-»at  any  rate 
in  a  eonntry  as  Kttle  civUised  as  India. 
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motion  a  steam  hammer  to  crack  a  nut.  AU  modern  nations  recognise 
the  difPerence  between  small  forest  offences  (delil  of  the  French 
law)^  and  crimes  of  a  graver  sort  i  pa  plying  criminality  of  character 
in  the  perpetrator. 

§  6. — Liahiliiy  offoreHs  to  fire  and  other  destructive  agencies, 

Thenj  again,  a  forest  is  an  estate  which  is  pecnliarlj  liable  to 
accidents-^some  of  these  being  the  result  of  natural  forces, 
cannot  be  controlled  except  indirectly ;  but  one  of  the  worst  of 
these— ^r^— though  sometimes  originated  by  lightning,  is  fiur  more 
often  caused  by  the  malice  or  carelessness  of  man;  the  red-hot 
stump  of  a  cigar,  the  coal  from  a  "  huqa  '^  n^ligently  thrown 
down,  or  a  camp  fire  left  unextinguished,  being  sufficient  in  dry 
weather  to  give  rise  to  a  conflagration  in  which  not  only  the 
growth  of  past  years,  but  the  hope  of  future  generations,  may  be 
destroyed  in  a  few  hours.  It  is  therefore  necessary  to  make  some 
special  provisions  regarding  fire,  and  to  punish  not  only  acts  of 
direct  incendiarism,  but  acts  of  negligence  which  put  the  forest  in 
danger.  It  is  also  reasonable  to  require  the  special  assistance  of 
the  neighbours  in  extinguishing  a  forest  fire. 

§  1  .^^Interference  with  private  foreeie  in  certain  eases. 

Lastly,  as  regards  the  forest  itself,  a  special  law  is  needed  to  enable 
Government  to  interfere  in  certain  cases,  against  the  waste  or  total 
clearance,  even  of  private  forests,  when  they  are  in  such  a  position 
that  their  removal  would  threaten  the  safety  of  neighbouring  lands. 
In  mountainous  countries  such  clearanoe  may  give  rise  to  laud- 
slips,  falls  of  stones  and  rock,  erosion  of  ravines,  and  formation  of 
torrents,  while  they  may  entail  the  diminution  of  water-supply  in 
springs  and  streams  at  some  times,  and  the  excessive  flooding  of 
watercourses  at  others,  whence  disastrous  floods  in  the  great  rivers 
may  ultimately  be  caused.  The  preservation  of  belts  of  forest  is 
the  chief^  if  not  the  only  known,  preventive  against  such  calami- 
ties. In  level  countries,  forests  may  give  important  aid  in  checking 
the  spread  of  malaria,  in  preventing  land  becoming  marshy  and 
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nnwholesome ;  while  in  some  cases  they  act  as  a  protection  ag&inBt 
wind  and  stonnB,  and  against  the  spread  of  sands*.  If  such  foresta 
are  nitfalesaly  destroyed,  the  results,  direct  or  indirect,  to  a  very  wide 
extent  of  conntry,  may  be  deplorable. 

^  S.— Special  need  for  interference  mik  trantii  ofptvdnce. 

And  there  is  another  branch  of  forest  law.  It  is  not  sufficient 
to  afford  protection  merely  within  the  limits  of  the  forest  itself; 
the  prodnce  of  the  forest  most  be  followed  in  transit,  whether  by 
land  or  by  water.  In  the  first  place,  unless  such  produce  can  be 
kept  to  certun  nsnal  Tontes,  and  can  be  examined  at  certain  points, 
it  is  obTiooB  that  the  public  forests  may  be  robbed  with  impnnity. 
Either  entire  loads  of  stolen  timber  conld  be  got  ont  at  nigfat,  or 
excess  qnaatities  frandulently  obtained,  be  incladed  in,  and  concealed 
under,  produce  lawfully  purchased.  Sach  protection  is  then  needed, 
directly,  in  the  interest  of  the  public  revenue,  and  indirectly,  for  the 
{safety  of  the  forest  it«elf.  The  control  of  produce  is  also  very 
mach  in  the  interest  of  honest  owners  of  forest  produce  in  transit. 
Thia  is  especially  true  in  those  parts  of  India  and  in  British  Burma 
where  the  chief  means  of  exporting  timber  from  forests  (perhaps 
far  away  in  the  hills)  is  the  floating  of  logs  down  the  rivers. 
Timber  and  bamboos  while  in  transit  in  this  way  are,  as  the  Ger< 
mans  express  it,  "  angreifbar  " — particularly  easy  to  be  made  away 
witb. 

Consequently,  it  is  necessary  not  only  to  allow  of  the  stoppage 
and  examination  of  produce  in  transit,  and  to  levy  fees  to  cover  the 
expense  of  this  supervision,  hut  it  is  also  necessary  to  protect 
owners  by  registering  the  marks  osed  to  indicate  property  in  tim- 
ber, by  undertaking  the  control  and  police  of  rivers  nsed  for  transport 

0  meDtiOD  of  t)i«  qtiMtion  of  increMing  tb« 
ting  qDwtioD  u  Dot  jet  lafficieDllj  matured  to 
iDt«rferenc«.  I  therefore  oonfioe  mjMir  to 
luch  the  proteotiTe  effecb  of  forest  are  qoita 
tert  *b<i  call  id  qneatfoa  whit  the;  call  tba 
appeal  to  the  rainrall  qneition  on  which  we 
ihicb  we  do  rely. 
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of  timber^  and   bj  taking  under  State  protection   all  drift  and 
unmarked  timber. 

§  9. — Special  service  to  be  vesied  with  powers,  Sfc. 

Agaiuj  the  great  variety  of  tasks  which  even  this  brief  sketch 
shows  to  be  imposed  by  the  State  managemeut  of  f crests^  obviously 
necessitate  a  special  service  of  forest  officersj  who  constitute  at  once 
a  forest  police  for  protection  and  surveillance ;  a  managing  agency 
to  handle  the  estates^  keep  their  accounts^  and  realise  their  reve- 
nues ;  and  a  professional  staff  to  direct  and  carry  out  works  of 
utilisation,  regeneration,  and  improvement.  Such  a  service  needs  to 
be  oiganised,  to  be  vested  by  law  with  certain  powers  of  arresting' 
offenders,  interposing  to  prevent  offences,  and  demanding  help  in 
the  case  of  fire  or  other  danger. 

These  are  the  principal  reasons,  though  further  ones  may  be  foond 
in  various  text-books^  which  have  rendered  it  a  matter  of  welU 

^  See,  for  example,  the  introdactory  chapters  of  Grabner.  It  will  not  be  m 
ibr  me  to  allude  to  the  importance  of  foreats  as  making  them  worthy  of  special 
lation.  To  anderstand  fully  this  subject,  we  must  understand  also  the  place  thai 
foresta  occupy  in  the  economy  of  nature,  and  that  obviously  is  beyond  the  scope  of  % 
Manual  like  this.  From  the  earliest  times,  however,  the  value  of  forests  has  beea 
recognised,  if  not  fully  understood  or  accounted  for.  Cicero  speaks  of  forests  mm 
'•  nMdium  belli,  omammUum  pacie,'*  Pliny  calls  them  "  tumwmm  mumt$  kamiuihm^ 
daium,"  and  such  like  quotations  from  early  writers  might  be  multiplied  indefinitely. 
I  will  only  quote  two  brief  passages  to  illustrate  this  subject.  One  is  from  an  old 
English  writer  of  the  16Ui  century  (Manwood)  :  the  other  is  from  a  modem  German 
author  (Bding).  These  show  the  ancient  and  modern  conception  of  fbrest  in  its  con- 
nection with  law.  The  passage  from  Hanwood  is  rather  curious,  as  showing  that  at 
an  early  date  not  only  was  the  "  game  question  "  appreciated,  but  also  the  more  solid 
advantages  to  be  derived  from  forests.  He  says : — "  If  a  forest  of  the  King'a  he 
carefully  and  diligently  looked  onto,  kept  and  preserved  as  it  ought  to  be,  by  good 
and  profitable  officers,  who  have  the  charge  and  care  thereof  committed  unto  them, 
then  there  doth  grow  unto  the  King  by  a  forest  especially  these  two  benefits,  that  ij 
to  say  :  flrti,  the  plenty  and  increase  of  deer,  as  well  for  the  provision  of  yeniaon  for 
the  King's  Court,  as  also  for  the  princely  delight  and  pleasure  of  the  King  to  haat 
for  his  recreation,  when  His  Grace  is  wearied  with  the  burden  of  cares  in  matters  of 
the  common  weal ;  eecondfy,  the  great  woods  and  timber  trees,  as  well  of  his  subjeets, 
as  of  hb  own  demesne  woods  being  within  the  forests,  are  roost  especially  preeerwd 
thereby,  to  be  in  readiness  when  the  King  shall  have  need  of  them,  which,  oUMrwiae, 
would  be  cut  down  and  destroyed :  for  the  slender  and  negligent  execntioa  of  the 
Forest-  laws  hath  not  only  been  the  decay  and  destruction  of  the  deer  almost  la  all 
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established  practice  in  all  countries  where  there  are  large  natnral 
forestsj  to  enact  either  a  complete  Forest  Code^  or  at  any  rate  a 
series  of  laws  and  ordinances  dealing  with  all  or  some  of  the  sub- 
jects to  which  I  have  alluded. 


Section  II. — Fobxst  Laws  in  Eukopb  and  India. 

§  1. — Tke  laws  of  Ewrope. 

Among  the  best  known  of  the  European  laws  may  be  men« 
tioned  the  French  Forest  Code^  of  18£7^  the  Austrian  law  (ForsU 
gtMeiz)   of  Srd  December  1852|  supplemented  by  the  "Imperial 

pkecs  fftitbin  this  realm  in  forotti,  bat  mlio  of  great  wood  and  timber,  tbe  want 
whereof  as  weU  at  tbia  preeent  time  as  in  time  to  come,  tball  appear  in  the  navy  of 
tbisrcabn. 

**  And  furthermore,  tbe  want  of  tbe  execation  of  tbe  Forest  laws  doth  breed  tbe 
ignorance  of  them  so  mncb  as  it  Is  at  this  day :  for  these  laws  now  are  not  onlj 
ont  of  nse  in  moit  pUicei^  bat  also  grown  into  contempt  with  many  inhabitants  in 
forests.  I  do  not  speak  tbib  to  that  end  that  I  wonld  have  Forest  laws  rigoronsly 
ezeented  npon  olfonders  in  forests,  bat  to  baTe  them  so  executed  that  forests  may  be 
still  known  for  forests,  and  tbe  game  preserred  for  His  Majesty :  for,  otherwise,  it 
were  better  to  disaiTorest  them  altogether,  and  then  His  Majesty  shall  be  discharged 
of  the  great  feea  that  are  yearly  paid  to  officers  of  tbe  forest  out  of  His  Majesty's 
Gonrt  of  Exchequer/' 

The  other  passage,  showing  the  modem  aspect  of  tbe  question,  is  brief  but  admir- 
ably put,  and  deserres  to  be  quoted.  Eding  remarks  in  bis  preface: — "  Forests  are 
not  only  necessary  in  tbe  economy  of  human  society,  but  also  in  the  economy  of  nature ; 
and  this  necessity  is  so  great  and  so  real,  and  bss  such  an  intimate  connection  with 
tbe  welfiare  of  the  State,  that  a  scheme  of  legislation  which  ignored  it>  would  inflict 
a  grieTous  injury  on  tbe  country  at  large.  The  injury  resulting  from  a  neglect  of 
forests  is  all  the  greater,  because  it  operates  only  gradually.  The  mischief  done,  pro* 
ceeds  slowly  on,  till,  all  at  once,  it  comes  to  be  seriously  felt  by  ererybody.  Then  it  is 
too  late :  the  restoration  of  the  forest  is  either  altogether  impossible,  or  requires  for 
its  aeeomplisbment  a  long  period  of  years  and  an  enormous  and  disproportionate 
expenditure." 

*  There  is  a  small  pocket  edition  of  this  Code,  containing  also  tbe  Uws  about 
reboisement  of  mountains,  tbe  Codes  of  hunting  and  fishing,  and  the  Regolations  of 
the  forest  serrtce.  It  is  uniform  with  the  **  Guide  Forestier  "  and  published  at  the 
"  Bureau  of  the  Reme  dea  Banx  et  Fordts,"  Paris.  There  is  also  a  useful  edition 
containing  all  recent  alterations  and  orders  relating  to  the  subject,  forming  part  of 
a  series  of  "Codes  Annote^"  by  A.  Sirey,  published  at  Paris  (Coese  Marohal  et 
Cie  Place  Daupbine  27.)    (See  also  list  of  abbreviations  at  tbe  beginning.) 
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Patent''  of  1853^  regarding  the  buying  out  of  forest  rights^;  the 
law  of  Saxony  described  by  Qvenzel;*^  and  the  Bavarian  law  of  1852'. 
A  complete  and  rather  over-elaborate  forest  law  for  Hungary  was 
passed  in  1879.  There  is  no  code  of  forest  law  in  Prussia,  but  a 
number  of  separate  regulations  and  ordinances.  In  Italy  a  general 
forest  law  has  been  passed  (20th  June  1877).  There  is  also  a  Swiss 
Federal  law  of  1876  applicable  to  all  the  Cantons^  which  contains 
some  admirable  provisions^. 

§  2. — The  laws  in  fores  in  India, 

In  India,  the  Forest  law  applicable^^  to  Bengal,  Assam,  the 
North-Western  Provinces,  Oudh  and  the  Panj&b^,  the  Central  Pro- 
vinces and  Bombay,  is  the  Act  VII  of  1 878.  In  the  Panjdb,  a  short 
code  of  rules  for  hill  forests,  passed  in  1855,  still  has  the  force  of 
law  under  the  Panjab  Laws  Act  (IV  of  1872),  and  these  rules  most 
be  read  along  with  the  subsidiary  rules  made  under  them.  The 
Kangra  rules  of  1860  and  the  Rawalpindi  rules  of  1856  are  the 
only  ones  that  have  been  sanctioned.  In  Berdr  there  are  ^  forest 
rules  '^  issued  by  the  Governor  General  which  closely  resemble  the 
Act  of  the  rest  of  India.  For  Madras  a  special  Act  will  shortly 
be  passed.  Ajmer  has  a  special  Regulation  (VI  of  1874)  under 
38  Yic.^  Cap.  3,  Burma  has  a  special  forest  law  (Act  XIX  of 
1881),  which  may  be  described  generally  as  an  improved  edition  of 

'  This  Code  U  described  in  Qnibner's  work. 

7  See  list  of  authors  at  the  beginiiing,  giTing  the  abbreviated  titles  used  through- 
out this  Manual.* 

«  This  law  is  the  basis  of  Dr.  Roth's  work. 

*  This,  of  course,  is  apart  from  local  regulations  and  kws  applicable  to  the 
different  Cantons.  The  general  law  was  passed  in  1876,  and  may  be  found  in  tho 
Eewts  de»  Eatup  ei  ForfU  for  July  1876  (Vol  XV,  page  283). 

«>  See  section  1,  Act  YU  of  1878. 

>  One  of  the  Panjib  districts  (Hasira)  being  a  frontier  country  occupied  by 
mountains,  has  a  special  Regulation  under  the  88  Vic,  Cap.  3  (No.  II  of  1879  repeal- 
ing the  older  one  of  1873).  This  proceeds  on  the  same  principles  as  the  Indian  Act, 
but  deals  specially  with  the  important  question  of  protecting  forests  in  the  interest 
of  Tillage  communities,  forest*  which  cannot  be  brought  under  the  law  relating  to 
Qo^ernment  reserves. 

In  Bengal  at  the  time  I  am  writing  (1882)  the  old  forest  Act  TII  of  1865^  ii 
still  in  force  in  tho  Sont^  parganas. 
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the  IndiaD  Act,  with  Gome  additions  and  alteiationB  to  suit  the 
special  contUtions  of  the  province. 

I  think  that  the  general  lineB  of  Indian  forest  legislation  are 
now  sufficiently  secured  to  enable  me  usefully  to  present  the  atu- 
deut  with  a  somewhat  detailed  account  of  them.  I  shall  take 
both  the  Indian  and  British  Burma  Acts  as  a  basis,  without,  how- 
ever, proTeesing  to  comment  on  every  separate  eectioa. 

^  3. — U»e  made  of  ContinetUal  lav»  in  tkii  Manual. 
Throughout  the  work  I  shall  illustrate  my  remarks  by  mi 
occasional  comparison  with  the  laws  I  have  above  alluded  to, 
partly  because  it  is  always  instmctive  to  compare  one  law  with 
another ;  partly  to  show  that  the  great  principles  on  which  forest 
law  must  always  proceed,  are  fundamentally  the  same,  no  matter 
how  local  circumstances  may  require  variations  and  additions  in 
matters  of  detail.  It  will  be,  I  think,  a  strong  ground  for  con- 
fidence in  the  general  wisdom  and  reasonableness  of  our  own  legal 
provisions,— even  those  which  seem  at  first  sight  to  persons  un- 
accustomed to  deal  with  these  questions,  arbitrary  or  too  ex- 
tensive—if  I  can  show  that  they  are  supported  by  a  eontemui  of 
skilled  opinion  in  Europe*.  But  there  is  another  use  in  such  a 
comparison.  There  remain  a  large  number  of  matters  of  detail 
which  the  Indian  Act  has  not  touched  on  ;  matters  which  must 
settle  themselves  in  the  course  of  practice,  and  by  the  deci- 
sions o^  the  Courts  when  questions  arise.  I  think  that  it  will  be 
foand  tliat  the  more  developed  practice  of  European  nations  will 

>  It  ii  true  thit  the  conntriM  of  Earopc  iihibit  ■  degree  of  ciTiHution  la  much 
lugher  tbui  that  of  India  tlut  proviiiona  nbicli  are  lecepted  in  the  one  may  be  Tiewed 
M  ill  Bd^pted  to  the  other.  Bat  thii  ugnment  a  leut  applioble  where  thoia  who 
□oet  reqaire  to  dm  it.  Tbe  objection  to  forest 
ce  with  tbe  rigbteof  the  Tillagen,  and  here  tba 
11.  It  ii  inrpriiing  how  mnoh  alike  in  regard 
IS  peaaantr;  of  all  eonntriea  are.  The  Sariae, 
generatioDi  of  foreat  conaemncj,  are  bb  mnch 
on  the  eierciae  of  rigbta,  and  oHwi  make  oIneG. 
peuautry  of  nn  Indian  prorince. 
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very  often  afford  excellent  suggestions  to  be  adopted  into  oar  own 
practice,  and  help  us  in  settling  some  of  the  questions  that  the  Act 
does  not  dispose  of, 

§  4. — Objections  to  some  of  tie  Continental  laws. 

I  am  well  aware  that  all  the  Continental  forest  laws  do  not 
work  equally  well.  The  Austrian  Code,  I  am  informed,  excellent  as 
it  is  on  paper,  is  not  carried  out  to  much  practical  effect.  The 
Italian  law,  distinguished  for  its  simplicity,  is  said  to  be  ineffective 
in  many  provinces.  In  this  latter  case,  however,  and  I  have  no 
doubt  in  others  also,  the  defect  is  in  the  administration,  rather  than 
in  the  law.  In  Italy,  it  is  the  misfortune  of  the  countiy,  that  in 
bygone  days--days  which  sensible  men  would  give  worlds  to  re- 
call— ^all,  or  nearly  all,  the  State  forests  were  alienated.  The  law  now 
applies  to  forests  belonging  to  communes  and  to  public  instito- 
tions,  and  to  private  forests  under  certain  circumstances,  and  to  a 
limited  extent.  But  the  absence  of  State  forests  deprives  the  Govern- 
ment of  the  means  of  training  a  staff  of  forest  officers  in  the  work  of 
practical  forest  management ;  and  the  forest  officers  who  have  been 
taught  at  the  Forest  School,  lack  the  experience  that  respon- 
sibility in  regard  to  actual  management  (not  mere  inspection)  can 
alone  give*. 

I  do  not^  therefore,  think  that  these  difficulties  in  any  way 
depreciate  the  value  of  these  laws,  as  means  of  confirming  or  illos- 
trating  the  rules  laid  down  in  our  own  laws.  They  remain  unaffected 
as  regards  their  principles,  and  it  is  on  account  of  the  importance 
of  certain  principles  in  forest  law^  and  to  justify  those  principles 

*  Forests  are  also  under  tbe  law,  managed  (owing  to  their  being  partlj  eommnnal 
and  partly  private  estates)  under  the  direction  of  committees  {ewatiiaU  farMtaU)  of 
whom  the  Government  forest  officer  is  only  one  member  (a  pablic  engineer,  elected 
delegates  of  the  mnnicipalities,  fte.,  being  the  others,  with  the  pr^fet  as  president). 
Unless  snch  committees  ars  very  enlightened,  and  really  let  the  forest  officer  gaide  aU 
professional  points  while  helping  him  in  other  matters,  it  is  impossible  but  tiiat  local 
and  personal  interests  and  prejndioes  will  intervene  to  the  destrnetion  of  aQ  tttl 
control.  A  forest  cannot  be  managed,  any  more  than  a  regiment  in  the  army,  by  a 
debating  club. 
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by  showing  tliat  they  are  recognised  in  countries  where  the  subject 
of  forest  management  has  long  received  attentioui  that  I  chiefly 
employ  them* 

§  5.— 7%«  EnglUh  law  onfareBt  maller». 

The  English  law  and  its  text-books  are  less  useful.  This  is  not 
to  be  wondered  at^  since  England  is  not  a  forest  country.  There  are 
no  lai^  estates  maintained  by  the  Government  or  by  public  insti- 
tutions for  the  purposes  for  which  forests  are  maintained  in  the 
continent  of  Europe  and  in  India. 

The  ancient  laws  relating  directly  to  the  preservation  of  the 
deer  have  now  only  a  historical  interest,  and  the  only  modem  legis- 
lation that  can  be  called  forest  law,  is  the  law  relating  to  the  New 
Forest,  which  is  not  only  purely  local,  but  is  in  itself  entirely  un« 
satis&ctory. 

The  Enclosure  Acts  touch  upon  one  branch  of  the  law  of  f orests-* 
the  compensation  of  rights  of  user  which  are  interfered  with 
by  the  '  enclosure '  of  certain  lands ;  but  her^^  again,  the  Enclosure 
Acts  do  not  contemplate,  otherwise  than  casually,  the  creation  of 
plantations,  still  less  of  forest  estates  /or  the  public  benefit,  and 
therefore  the  treatment  of  rights  of  user  is  provided  for  from  a 
totally  different  point  of  view  and  with  a  totally  different  object. 

The  fact  is  that  the  idea  of  forest  estates  managed  for  the 
public  benefit,  has  never  taken  any  hold  in  England,  where  the 
config^uration  of  the  soil  and.  the  climate  do  not  (speaking  gene- 
rally} make  forests  a  necessity,  where  the  abundance  of  coal  has 
superseded  firewood,  and  where  the  import  of  foreign  timber  has 
hitherto  been  cheap  and  easy.  Circumstances,  therefore,  have  not 
favoured  the  growth  of  a  body  of  forest  jurisprudence. 

The  text-books  dealing  vtrith  forest  rights  are  few.  The  most 
recent  work  is  ''  Williams  on  Bights  of  Common/'  These  lectures 
are  chiefly  taken  up  with  the  peculiar  features  which  distinguish 
the  acquisition  and  exercise  of  rights  of  common  under  the  Com- 
mon Law  and  certain  statutes.  The  reference  made  to  forests  is 
cursory,  and  then  solely  to  the  old  laws,  not  to  any  modern  view 
of  the  subject. 

G 
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The  peculiar  rales  based  on  old  case  law  and  on  the  historical 
technicalities  of  English  land  tenures^  which  are  learnedly  iUostrated 
bj  Mr.  Williams^  present  few  points  of  contact  with  the  growth 
and  character,  of  forest  rights  in  India  or  elsewhere^. 

It  is  not  sorprising^  therefore,  that  it  is  only  occasionally  that 
a  particular  point  decided,  or  a  particular  principle  admitted  in  the 
English  text-books,  can  be  quoted  to  any  purpose. 

I  have  dwelt  at  some  length  on  this  subject,  because  it  might 
strike  some  readers  as  strange  that  I  should  so  often  refer  to 
foreign  books,  and  so  seldom  to  English  ones,  which  would  be  more 
accessible  to  students.  The  reason  is  now,  I  hope,  clear.  If  more 
is  wanted,  I  would  ask  the  reader  to  look  through  my  chapter  on 
forest  rights  and  their  settlement,  so  as  to  see  the'  sort  of  ques- 
tions on  which  we  seek  for  information;  if  then  he  will  read 
'^  Williams  on  Rights  of  Common,''  he  will  not  then  fail  to  under* 
stand  how  different  are  the  objects  aimed  at  it  by  either. 

• 

SfiCTioy  III.-*To  WHAT  Lands  dobs  the  spbqial  Law  of  FoRsst 

APPLY  ? 

4  1. — Definition  of  foresU. 

The  question  with  which  I  have  headed  this  section  may  strike 
the  reader,  at  first  blush,  as  superfluous.  '' Forests, '' he  will  say, 
'^  are  of  course  the  proper  subjects  of  forest  law.''  But  in  India  it  is 
not  every  piece  of  land,  which  could  be  called  ''  forest "  in  an  ordi« 
nary  and  popular  sense,  that  needs  to  be  brought  under  forest  law. 
It  was  therefore  natural,  on  making  the  first  essay  in  forest 
legislation,  to  try  and  frame  a  definition  that  would  cover  all  the 
lands  likely  to  be  wanted  for  management  as  forests. 

^  If  we  ytvt^  to  attempt  to  apply  in  our  Indian  practice  the  principles  of  plwdSng 
in  caees  of  claims  to  rights  of  common,  laid  down  hy  Mr.  Joehaa  Williams.  It  is  pro- 
hahle  that  ahont  two-thirds  of  all  the  *'  Forest  Rights,"  which  we  are  settling  and 
regulating  nnder  the  Forest  Act,  would  he  held  inadmissihle  at  law.  What  would 
become  of  Indian  forest  rights,  if  they  coald  not  he  claimed  by  custom  (Williams^  194). 
nor  by  flnctuaUng  bodies  as  "  the  inhabitants  of  a  place  "  (t<j.,  p.  13),  nor  if  indefinito 
(t<{.,  p.  191),  nor  if  unreasonable  (mK.,  p.  191)  P  The  English  law  would  not  step  In  to 
define  or  regulate  such  rights :  it  would  simply  refuse  to  allow  them  to  be  wdl  f^Moded. 
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This  was  exactly  what  was  thought  when  the  first  Forest  Act 
was  drawn  up  in  1865.  The  old  Government  Forest  Act  (VII 
of  1865)  actnallj  ccmtained  a  definition  :— 

*'  Ooverninent  forest "  was  defined  to  be  "  land  covered  with 
trees,  bmshwood  or  jungle^  declared  to  be  Government  forest  under 
the  Aot.'^  But  it  is  obvious  that  such  a  definition  is  imperfect  and 
unsatisfactory^. 

Nor  do  any  of  the  continental  laws  help  us  with  definitions 
which  we  might  adopt  or  modify,  because  their  way  of  dealing 
with  the  matter  does  not  require  a  definition  of  forests,  as  will 
presently  become  dear''. 

*  It  will  be  obMnred  that  the  term  " janj^le  "  in  itrnir  obecnre.  If  it  is  difficult 
to  nj  whet  is  "forest,"  still  more  so  is  it  difficult  to  say  what  is  "  jangle."  Speak* 
ing  generallT,  I  shonld  say  that  jungle  incladed  all  waste  that  was  not  merely  gruM 
land,  bat  perhaps  the  taH  grass  sarannahs  of  the  Tarai,  Burma,  Ac.,  woold  be  called 
"jangal."  "  Jangal"  also^  I  am  told,  means  all  nataral  growth  on  land  before  it  is 
brought  ander  caltivaUon. 

*  Indeed,  it  is  mischievous :  since  if  a  forest  is  land  covered  with  trees,  Ac,  and 
declared  onder  the  Aet,  It  would  follow  that  a  tract  of  land  not  lo  covered,  even  if 
it  were  declared,  would  not  be  legally  a  forest*  or  subject  to  the  law.  It  may  happen 
that  land  perfectly  bare,  or  covered  only  with  grass,  is  taken  up  for  a  large  planta- 
Uon  which  can  only  be  gradually  completed ;  nevertheless,  it  would  be  important  to 
have  the  whole  area  under  forest  law  from  the  beginning. 

7  The  fact  is  that,  as  a  matter  of  abstract  possibility,  no  definition  of  forest,  at 
any  rate  suitable  for  legal  purposes,  has  ever  been  framed.  Several  books  give  a 
de§eripiiom,  which  is  not  a  definition;  such  as  that  "  a  forest  is  a  whole  consisting  of 
BoiU  climate  and  certain  growths,  &c/'  (see  Frochot :  Trnit^  Q^n^ale,  p.  99).  In  the 
article  (Forto)  in  the  Seperioire  de  JurUpnuUnee  OSnSral)  of  Dalloz  (Vol.  26 
Paris^  1849),  forests  are  defined  as  "Innds  whose  principal  products  consist  of 
timber  tre«  or  firewood."  "  Lands  "  (it  is  added)  "  which,  though  bearing  trees,  give, 
as  their  chief  product,  fruits  hanging  from*  the  branches,  are  (not  forests  but) 
orchards."  It  is  obvious  how  very  insufficient  this  would  be,  at  any  rate  for  legal 
purposes,  in  India.    . 

In  early  historical  times  a  forest  was  looked  upon  as  a  place  where  beasts  of  the 
chase  were  protected.  The  writer  last  quoted  ssys  that  some  have  tried  to  derive 
the  word  forest  (faretta)  from  the  words  "  if5i /era  slat "  or  '*ferarum  ttatio,*'  the 
place  of  wild  beasts.  "^ 

ManwDOd  (8rd  edition,  1666  A.D.)  gives  a  similar  account  of  forests,  and  goes  on 
to  say  that  forest  law  is  for  the  protection  of  the  game.  This  was  indeed  the 
purpose  of  all  torhf  forest  Uws.  (See  Dit  SiaaU  ForetfoirthaehaJUlehre—yon  Berg, 
Leipzig,  1860,  pp.  1—8).  See  alio  a  specimen  of  forest  law  of  the  11th  century 
which  I  transhited  in  the  "Indian  Forester"  (Vol.  IV,  p.  161). 
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Ultimately,  however,  it  was  perceived  that  even  if  we  had  a 
definition,  it  would  not  help  us  really  to  apply  our  law,  under  the 
conditions  in  which  interests  and  rights  in  lands  actually  exist  in 
India.    Thjs  will  become  clear  on  a  little  further  reflection. 

Even  if  we  knew  that  beyond  question  such  and  such  lands 
were/oresit,  it  is  clear  that  the  law  would  not  be  applied  to  every 
kind  of  forest  property :  we  should  still  require  to  know  what  was 
the  precise  interest  or  right  by  which  each  ''  forest  "  was  held, 
before  we  could  say  whether  it  ought  to  be  under  the  law  or  not. 
And  this  we  cannot,  without  a  special  enquiiy  and  adjustment  of 
claims,  determine.  No  doubt  some  "  forest "  would  be  unquestion- 
ably Government  property,  and  of  course  could  be  subjected  to    the 

The  pamage  from  Manwood  is  as  follows': — 

"  A  forest  is  a  certain  territory  of  woody  grounds  and  frnitfal  pastores,  priviledged 
for  wild  beasts  and  fowls  of  forest^  chase  and  warron,  to  rest  and  abide  in  the  safe 
protection  of  the  king,  for  his  princely  delight  and  pleasure ;  which  territory  of 
ground  so  priviledged  is  meeted  [meered]  and  bounded  with  unremoYeable  mmrks 
meets  [meeres]  and  boundaries  either  known  by  matter  of  record,  or  else  by  pre- 
scription  ;  and  also  replenished  with  wild  beasts  of  venery  or  chase,  and  with  g^reat 
coverts  of  vert  for  the  succour  of  the  said  wild  beasts  to  have  their  abode  in.  For 
the  presenration  and  continuauce  of  which  said  place,  together  with  the  vert  and  ▼eni- 
son,  thero  are  certain  particular  laws,  priviledgea  and  oiBcers  belonging  to  the  mme 
meet  for  that  purpose,  that  are  only  proper  unto  a  forest^  and  not  to  any  other  place  " 
(p.  41).  C  Vert "  means  the  **  green "  grass,  trees  and  bushes  of  the  forest.)  The 
edition  of  1665  uses  the  term  "  meet"  and  "  meeted."  In  the  quotation  in  WUliams 
probably  from  the  earlier  edition,  it  is  "  meere  "  and  "  meered  j "  both  terms  refer  to 
boundary  marks. 

But  it  seems  that  at  an  early  date  the  value  of  forests  for  something  besides 
game  became  evident.  The  importance  of  wood  to  the  public,  and  to  the  navy  sLbove 
all  things,  became  recognised,  as  well  as  the  value  of  those  rights  of  pasture,  &c^ 
which  the  people  had  in  the  forests.  As  long  as  the  idea  of  game  was  uppermoet, 
lands  were  "  afforested,  **  and  rights  ruthlessly  suppressed  for  no  other  reason  than  they 
interfered  with  the  preserves.  Then  came  a  reform,  in  which  Ihe  rights  were  ag^in 
restored.  In  EngUnd  a  "charU  de  forestA,"  passed  in  the  Sth  year  of  the  reign  of 
Henry  III,  promised  that  all  estates  afforested  by  Henry  II  should  be  "  viewed"  aod 
rights  restored;  and  very  soon  the  law  of  rights  became  understood.  "In  England,*' 
says  Cooke  (p.  5),  "  rights  of  common  were  known  to  our  oldest  text-Writers  nearly 
as  they  are  known  to  us  at  this  day.  Bracton,  one  of  the  earliest  and  most  veoeraied 
of  these,  wrote  upon  the  subject  in  the  13th  century.'*  In  France  we  find  aa 
ordinance  of  Philip  the  Bold  in  A.D.  1280  regulating  forest  rights,  and  in  Germany 
the  term  '*  forest "  acquired  its  modem  signification,  or  something  like  it,  aa  far 
\iack  as.  the  days  of  Charlemagne  (Roth,  p.  46). 
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law :  no  doubt  also  other  "  forest  '*  would  be  as  clearly  private 
property,  and  therefore  not  (except  in  particular  cases)  to  be  inter- 
fered with ;  but  between  these  two  well  defined  extremes,  there 
would  be  found  estates  represented  by  considerable  areas  of  waste 
and  **  jungle/'  which  are  in  a  manner,  or  to  a  certain  extent,  the 
property  of  OoTerpment,  but  on  which  so  many  conflicting 
interests  have  been  allowed  to  grow  up,  that,  in  statu  quo,  it  is  very 
diflScult  to  say  whether  they  should  be  classed  as  Government 
forest,  as  communal  forest,  as  private  forest,  or  what. 

We  have  therefore  given  up  the  attempt  to  define  forest  because 
it  is  impracticable.  The  real  task  of  Indian  forest  law  is  to  legalise, 
and  of  the  Administration  to  carry  into  practice,  a  procedure  by 
which  the  rights  of  the  State  and  of  other  persons,  may  be  sifted, 
separated,  and  adequately  provided  for,  so  that  a  series  of  forest 
estates,  to  which  the  forest  law  shall  apply,  may  be  constituted,  or 
eliminated  out  of  the  somewhat  chaotic  conditions  that  actually 
subsist. 

Some  of  these  lands  will  be  clearly  Government  or  State  forests ; 
others  wiU  probably  resolve  themselves  into  forests  owned  by 
villages  or  communities,  but  subject  to  the  law — managed  or 
supervised  by  the  State,  and  incapable  of  being  partitioned  and 
broken  up ;  others  may  remain  joint  properties,  managed  by  the 
State,  the  due  share  of  the  profits  being  paid  over  to  the  other 
sharers. 

All  estates  developed  under  the  procedure  prescribed  by  the  Act 
will  then  be  naturally  and  unmistakeably  subject  to  its  provisions, 
without  any  need  of  enquiring  precisely  what  is  the  definition  of  a 
"  forest/' 

§  4. — Difference  between  Indian  and  European  laws. 

Here  we  are  introduced  at  once  to  a  difierence  between  Indian 
and  European  law,  which  will  not  fail  to  strike  any  one  who  has,  for 
example,  read  the  French  Forest  Code. 

In  the  countries  where  the  whole  area  of  each  province  is  occu- 
pied and  owned,  where  every  acre  has  been  the  object  of  careful 
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cadastral  survey,  and  wbere  all  landed  property  has,  according  to 
the  different  laws  in  force,  been  classified  and  registered,  tbere 
cannot  be  a  moment's  doubt  about  the  nature  or  situation  of  a 
forest  or  any  other  estate®.  There  is  no  possibility  of  doubting  to 
what  class  any  given  land  belongs.  The  whole  area  of  every  dis- 
trict is  as  definitely  classified  as  the  white  and  black  squares  of  a 
chess-board.  There  is  not  an  acre  but  it  can  at  once  be  said,  this 
is  arable  land,  the  property  of  so  and  so ;  this  is  the  forest  of 
village  A  or  of  hospital  B ;  this  is  a  royal  moor,  and  so  on.  It 
has  long  been  known  and  registered  as  such.  The  forest  law  can 
then  at  once  start  by  classifying  the  forests  according  to  the  pro- 
prietary right  over  them.  No  definition  of  '^  forests  **  is  then 
necessary,  and  this  is  why  none  appears  in  any  of  the  laws,  as 

already  stated. 

Thus  the  French  Code  opens  in  the  following  manner  :— 

''  Art.  I. — Subject  to  the  forest  rigime,  and  to  be   managed 
conformably  to  the  provisions  of  this  Code^  are  :— 

(1)  State  forests^ 

(2)  Forests  belonging  to  'communes'    or    sections  of 

communes. 

(3)  Forests   belonging  to    public  institutions    (schools, 

hospitals,  &c.) 

(4)  Forests  in  which  the  State,  or  a  commune,  or  a  public 

institution,  has  undivided  rights  along  with  private 
individuals  {foriU  indivis). 

>  The  Italian  forest  law  offera  to  aoine  extent  'an  ezoeptiop  ;  bat  this  if  partly 
owing  to  the  fact  that  there  are  hardly  any  State  forests,  partly  also  to  the  fact  that 
the  law  aims  at  securing  not  only  management  of  forests  so  as  to  secure  a  snpply  of 
timber  of  good  dimensions,  bnt  also  the  protection  of  the  country  from  a  **  climatic  '* 
point  of  view.  The  law  applies  therefore  to  all  forests  in  mouiUain  ran^eg  within 
a  certain  lone.  Here,  of  course,  high  fotest  or  mere  bush  may  both  have  their  impor- 
tance ;  consequently,  the  law  does  not  speak  of  forests  as  specific  "  propertiea^"  as  estates 
of  one  kind  or  anothei^  but  as  lands  **  clothed  with  woody-stemmed  vegetation." — 
(Art  I,  Law  of  20th  June  1877.) 

*  These  are  in  the  text  of  the  Code  classified  into  three  kinds,  depending  on  the 
early  history  of  State  forests.  This  distinction  is  omitted  as  having  no  intereat  for 
the  Indian  student. 
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^  Art.  II. — Private  forest  owners  may  exercise  all  rights  result- 
ing from  their  proprietary  title^  subject  only  to  such 
restrictions  as  are  specifically  provided  in  this  Code." 

This  clearly  implies  that  all  these  kinds  of  forest  are  in  exist- 
ence and  are  well-known  properties.  The  utmost  that  is  required 
is  the  occasional  definition  of  a  boundary,  or  the  regulation  or 
buying  out  altogether  (as  the  case  may  be)  of  rights  whioh  burden 
any  particular  forest. 

If  the  law  desires  to  go  f  urther,  or  deal  with  some  special  case, 
sudi  as  to  plant  sandy  dunes,  or  restore  the  denuded  areas  in  moun- 
tain districts,  such  areas  are  provided  for  by  special  laW|  or  are 
specially  declared  subject  to  the  forest  law. 

In  the  instance  given  (the  French  law),  the  State  undertakes 
the  management  of  communal  forests  as  well  as  its  own. 

In  other  countries  the  law  starts  with  a  similar  well-known 
and  existing  classification  of  forest  estates,  though  all  of  them  may 
not  be  subject  to  the  same  State  control.  Thus,  in  the  Bavarian  law, 
forests  are  classified  as  (1)  State  forests  {SiaaU  Waldun^en) ytnid  (2) 
forests  under  State  supervision  {CuraUl  Waldungen).  The  latter 
class  comprises  forests  belonging  to  communities  {Gemeinde  WaU 
dmngen),  to  corporations  {KorpenchafU  JFaldungen)^  and  to  public 
institutioiis  [Stifiungf  Waldungen). 

Such  a  method  of  starting  would  be  quite  impossible  in  India, 
Onr  forests  have  not  yet  been  separately  crystallised  out  of  the 
elementary  mass  of  jungle  lands. 

We  have,  as  I  said,  still  to  create  or  constitute  the  different 
forest  properties,  or,  in  other  words,  to  put  things  in  train,  so  that 
the  different  classes  of  forest  may  grow  up  or  develop  them- 
selves. 

The  answer,  then,  to  the  question  at  the  head  of  this  section  may 
BO  far  be  given  that  it  may  be  said : — the  forest  law  only  applies  to 
those  estates  which  are  constituted,  or  become,  forest  estates  of  one 
kind  or  another,  under  its  provisions. 

But  it  still  remains  further  to  be  explained  what  lands  are 
available  to  be  constituted  forest  estates. 
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Stctioh  IV.— The  Constitotiow  of  Porbsto  i»  Ihdia. 

$  I'—Tie  utual  condition  of  watte  land. 

The  student  wiU  remember  that  we  examined  the  question  of 

the  waste  lands,  and  found  that,  in  the  absence  of  recognised  private 

nghts  of  ownership,  however  originating,  the  Government  is,  by 

ancient  law,  the  general  owner  of  all  unoccupied  or  waste  land" 

Some  portion  of  this  has  been  given  by  public  authority  up  to  and 
included  in  the  limits  of  towns,  cantonments,  and  stations; 
some  has  been  devoted  to  public  roads  and  camping  grounds;  some 
has  been  leased  or  sold  for  cultivation :  but  after  making  aUowance 
for  all  these  dispositions  of  the  "  waste,"  there  still  remain  (especially 
in  the  vanons  hiU  ranges)  vast  tracts  of  "jungle  "  available  to  be 
made  into  forests. 

But,  unfortunately,  the  progress  of  events  has  not  always  left 

the  .<ato,  of  this  unoccupied  waste  perfectly  dear.    In  some  cases 

It « doubtful  whether  it  is  or  is  not  attached   (in  some  sense 

or  other)  to^  a  neighbouring  property,  and  so  becomes  subject  to 

the  same  right    In  other  cases,  righte  of  user  may  i«ve  been 

allowed  to  grow  up,  or  may  have  been  recognised  by'  settiement 

and  other  orders  ;   that  is  to  say,  persons  may  have  been  suffered 

to  g««e  cattle,  cat  ^ood,  and  take  other  preduce  from  them 

for  80  long  that  they  are  now  regarded  as  having  a  rioit  to  these 

enjoyments,  though  Govermnent  remains  the  owner  of  the  knd 

itoelf.      Or  matters  may  have  gone  still  furtiier.    Government 

may  have  given  up   (expressly  or   by  inference)  the  land  iUoV 

to  certain  persons  or  villages,  and  retained  only  certain  rights-cer- 

tain  relics  or  fragments  of  its  original  plena^r  right  of  preperty. 

in  T^Z^f'T'"''  ^'^^  0«— -'  rightisnot^e'Le 
in  all  waste  lands:  it  may  vary  frem  a  simple  unrestricted  p«». 
^rty,  to  a  property  so  burdened  with  righte  of  other  people  ^ 
Government  has  only  a  very  slender  interest  left. 

. "  Se«  P«rt  I.  Ch.pt„  III.  Sec.  HI.  p.ge  66,  ^u. 
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§  2. — This  condition  aceouuied  for. 

It  is  not  difficult  to  account  for  such  a  state  of  things  in  Tndia. 
At  first  the  population  was  very  scanty^  and  in  most  places  the 
land  covered  with  natural  jungle  was  far  in  excess  of  the  re» 
quirements  of  the  population.  Speaking  generally  (for  of  course 
there  were  districts  exceptionally  situated),  the  occupied  and 
cultivated  ''  villages  "  formed  oases  in  the  great  expanse  of  waste 
land.  The  object  of  the  ruling  power  was  then  not  to  protect 
the  waste  as  useful  forest,  but  to  get  cultivation  to  extend  as 
&6t  as  possible  and  to  increase  its  land-revenue.  Consequently,  it 
never  cared  to  assert  any  special  right  over  the  waste  as  forest  or  as 
anything  else  :  it  ignored  it  altogether,  and  suffered  the  neighbour- 
ing villagers  to  wander  over  it  at  pleasure,  to  graze  their  flocks, 
cat  trees  (and  perhaps  sell  them  if  they  were  near  enough  to  a 
practicable  line  of  export),  and  burn  the  forest  to  produce  fresh 
grass,  or  for  temporary  cultivation.  This  state  of  things  continued 
down  to  our  own  time,  in  all  those  provinces  where  the  waste  was^ 
relatively  to  the  cultivation,  extensive. 

§  S.'— Riff  At  of  the  State  not  lost. 

But  it  would  be  the  greatest  mistake  to  suppose  that,  because 
the  ruling  power  did  not  care  to  assert  its  general  proprietary  right 
iu  the  waste,  that  therefore  it  had  lost  it  or  abandoned  it.  There 
never  was  a  time  when  the  sovereign  could  not  at  any  moment 
make  a  grant  of  the  waste,  to  be  brought  under  cultivation ;  showing 
that  its  right,  though  not  asserted  at  all  times,  could  at  any  moment 
be  revived^.  There  never  was  a  time  when  the  Government  could 
not  issue  an  edict  **  reserving  [^  certain  valuable  trees — teak,  sandal, 
blackwood,  and  others — as  royal  trees ;  nor  any  time  when  the  chief- 
tain of  the  province  would  have  hesitated  to  enclose  off  a  large  area 
of  the  waste  as  a  hunting  preserve. 

i"Tbe  right  RrUing  from  tbe  State's  eminent  domain  is  not  extingnished  by  its 
mere  non-exerciee^  and  ite  exercise  was  not  called  for  tiU  some  public  iojary  or 
ineoDTeiiience  aroee  "  {per  Wbst,  J.,  in  tbe  Knnara  case,  p.  739). 
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There  may  have  been  cases  where  the  whole  waste  was^  as  in 
the  permanently  settled  districts  of  Bengal  and  Madras^  deliberate- 
ly given  up  to  the  zamfnd&rs ;  there  may  be  others  where,  at  a  land 
revenue  settlement^  it  was  thought  right  to  give  ap  the  waste  to 
the  villages  within  whose  nominal  boundaries  it  lay,  as  ia  the 
North- West  Provinces.  But  in  all  such  cases  the  abandonment  by 
the  Government  of  its  right  in  the  waste  is  capable  of  distinct 
proof ;  and  vague  statements  that  "  Government  has  not  asserted 
a  claim  to  the  waste  for  generations/'  and  such  like  (which  are 
sometimes  put  forth  as  objections  to  the  introduction  of  forest 
law),  are  wholly  inadmissible. 

§  4. — Bight9of  user  advene  to  the  State. 

But  while  in  most  cases  (except  where,  as  above  indicated, 
there  is  distinct  proof  to  the  contrary)  the  ultimate  right  to  the 
waste  remains  to  Government,  it  is  equally  true  that  the  long-con- 
tinued nser  of  its  surface  products  by  the  neighbouring  villages  or 
by  individuals,  cannot  in  fairness  be  ignored  or  rudely  thrust  aside. 

Whether  or  no  these  long-continued  usages  have  given  rise 
technically  and  in  the  strict  legal  sense  to  a  righfit  still,  in  practice, 
they  must  be  provided  for ;  and  it  is  impossible  to  constitute  a  forest 
estate  without  considering  the  public  welfare,  and  judging  whether, 
considering  the  claims  of  the  neighbours,  the  forest  can  be  made 
into  a  Government  forest  estate,  or  had  better  be  given  up  to  the 
village,  or  should  be  regarded  as  the  joint  property  of  the  State 
and  the  village. 

§  5. — Practical  retult  of  ike  different  rigkie. 

The  result  of  such  an  equitable  recognition  of  rights  of  user, 
taken  together  with  the  original  right  of  the  State  in  the  waste, 
will  practically  (as  we  know  by  experience)  be  found  to  leave  all 
the  waste  lands  (which  have  not  been  expressly  alienated)  in  one 
or  other  of  the  following  predicaments :— • 

(1)  The  lands  are  the  absolute  property  of  Gbvemment. 

*  See  tome  ftirther  remarks  on  thU  subject  in  Chapter  T,  Section  1,  on  the  snljeci 
of  Forest  Rights. 
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(2)  The  lands  are  the  property  of  Goverament^  bat  are  burden. 

ed  with  rights  of  user. 

(3)  The  Government  has  parted  with  the  proprietary  right, 

but  still  retains  the  right  of  management^  or  the  right  to 
the  trees^  or  the  right  to  close  for.  improvement^  or  the 
right  to  levy  fees  for  use  of  the  products^  or  some  right 
of  the  kind  other  than  proprietary  right. 

The  Indian  Forest  Act  therefore  in  section  S  takes  up  the  whole 
mass  of  lands  which  are  waste  and  unoccupied^  and  which  are, 
in  some  general  sense,  at  the  disposal  of  Government — and  the 
terms  of  section  8  will  be  found  exactly  to  cover  the  three  cases 
put — and  subjects  them,  nai  to  any  arbitrary  regime^  as  they  standi 
but  to  an  initial  process  of  settlement,  enquiry,  and  adjustment,  the 
object  of  which  is  to  establish  them  ultimately  in  one  or  other  of 
the  classes  into  which  they  should  naturally  and  logically  fall 
when  once  the  different  rights  are  ascertained  and  separated. 

§  6.^^Siat€  or  ''  reserved  "  forests  the  most  important  to  tAejmblie 

at  large. 

The  class  of  forest  estate,  the  constitution  of  which  is  natnrally 
the  first  object,  is  that  which  can  be  kept  permanently  and  man 
aged  by  tAe  State  under  complete  rules,  for  the  bei^^fit  of  the 
public. 

Qlie  separation  therefore  of  the  rights  of  the  State  from  those  of 
private  persons  is  therefore  primarily  aimed  at  by  the  Forest  Act 
(Chapter  II).    We  know  from  experience  that,  hj  proceeding  in 

*  Here  I  most  point  out  the  abnirdity  of  tlie  objectloa  which  I  have  seen  raised 
to  flccfion  8,  that  it  amonnta  to  "  confiscatioD/'  that  it  pats  it  into  the  hands  of 
Government  to  seiae  npon  estates  in  which  it  has  onlj  such  a  slender  right  as  to  be 
entitled  to  "  part  of  the  prodnceb"  and  so  forth.  The  section  does  nothing  of  the 
kind ;  it  does  not  alter  existing  rights  by  one  hair's  breadth.  It  simply  gives  power 
to  QoTemment  to  initiate  a  fair  and  reasonable  process  of  enquiry  and  settlement 
whereby  all  rights  will  be  ftiUy  recognised  and  proyided  for.  If  we  were  to  try  and 
start  with  something  less  than  the  whole  mass  of  nnoccnpied  lands,  it  wonld  inevi- 
tably be  found,  in  practice,  that  a  more  restricted  definition  would  prevent  our  dealing 
With  lands  which  might  properly  be  dealt  with,  and  yet  would  include  lands  that 
ought  to  be  let  alone. 
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this  way  we^  first  of  all^  place  in  a  safe  position  all  snch  forests  as 
can  be  managed  more  or  less  completely  for  the  benefit  of  the  State 
at  large. 

In  some  cases  snch  forests  will  be  found  to  be  entirely  free  from 
all  adverse  rights  :  bat  in  a  large  number  of  cases  there  wiU  be  cer- 
tain rights  of  user^  or  claims  to  plots  of  land  within  the  forest^ 
which  will  require  settlement,  but  which  being  arranged  f or,  ^will 
leave  the  forest  as  a  whole,  fairly  profitable  to  the  Government. 

Such  estates  will  form  the  backbone  of  the  forest  adminis- 
tration, and  will  be  the  permanent  public  forest  estates,  on  which 
the  country  mainly  depends  for  those  benefits,  direct  and  indirect, 
which  forests  afford. 

These  estates  are  called  in  the  Act  "reserved  forestsV'  and 
the  process  prescribed  for  their  constitution  and  for  their  manage- 
ment when  constituted,  is  the  standard  or  regular  forest  regime 
which  must  be  applied  as  far  as  practicable  to  all  forests  which  it  is 
intended  permanently  to  preserve,  and  which  the  State  has  a  rig^ht 
to  control  for  the  public  benefit. 

§  l.^^Land8  which  can  le  only  managed  as  forest  to  a  limited 

extent. 

If  we  succeed  in  establishing  this  great  class  of  Oovemment 
reserved  forests,  whether  burdened  with,  or  free  from,  rights  of  user, 
the  rest  of  the  lands  will  without  difficulty  be  dealt  with,  and  .the 
interests  of  the  persons  entitled  be  secured.  For  it  is  obvious,  if  the 
conditions  necessary  to  constitute  a  "  reserved  foresf  are  exam- 
ined, that  it  will  not  be  all  the  lands  included  in  the  necessarily 
wide  terms  of  section  3,  that  can  actually  be  made  into  a  "  reaenred 
forest''  for  the  benefit  of  the  State.  Nevertheless  such  lands 
may  still  be  of  importance,  and  their  conservation  be  desirable. 

^  The  pfarftse  la  not  a  happy  one^but  it  is  consecrated  by  long  familiar  nse  in  India. 
It  meiins  that^  whereas  most  tracts  of  forest  or  "jangle"  are  gmdoaUy  bronghi 
tinder  the  plough,  or  leased  under  the  "waste  land  rales,"  iAtf««  forests  are  '*re« 
served  "  from  alienation  and  from  being  cleared  or  devoted  to  purposes  other  thaa  the 
production  of  forest  produce. 
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In  60me  cases  it  will  be  best  to  make  over  these  lands  as  village 
forests  for  the  benefit  of  the  villages  whose  rights  in  them  are 
already  very  extensive. 

The  settlement  of  rights  would  then  only  be  of  rights  of  other 
individoals  or  commanities  (adverse  to  the  villages  to  whom  the 
forest  belongs),  or  claims  of  individuals  which  are  inconsistent 
with*  the  general  enjoyment  of  the  forest^ 

In  other  cases  the  Government  will  have  no  right  to  anything, 
but  to  the  trees,  or  to  some  fees  or  dues,  and  yet  the  conservation 
of  the  forest  may  be  of  great  importance.  Here  section  79  also 
helps;  once  not  only  does  the  section  apply  to  jointly  owned 
forests  (properly  so  called),  but  also  to  forests  in  which  the  produce 
may  be  shared  between  Government  and  others.  In  such  cases 
it  would  be  easy  to  act  under  section  79,  clause  (a),  and  undertake 
the  management,  accounting  to  the  villagers  for  their  interest  (and 
allowing  them  a  proper  use  of  the  forest,  which  is  what  they  would 
be  more  anxious  about). 

As  I  said,  however,  the  great  bulk  of  waste  lands  mentioned  in 
section  8,  and  brought  under  the  operation  of  the  law,  with  a  view 
to  their  settlement,  will  be  found  to  be  lands  in  which  there  is  no 
doubt  about  the  proprietary  right  in  Government :  only  the  rights  of 
user  may  be  more  or  less  extensive.  So  that  the  Act  looks  primarily 
to  the  constitution  of  reserved  forests  for  the  benefit  of  the 
State.  In  future,  the  constitution  of  village  forests  under  a  similar 
procedure  will  probably  become  of  almost  equal  importance,  and 

*  Thiiy  I  think*  would.  In  pnctice^  be  what  a  Settlement  Offieer  would  do,  when 
he  WM  applying  the  procednre  of  Chapter  II  to  the  settlement  of  a  tract  which  wee 
not  intended  to  be  a  fbrest  for  the  benefit  of  Gorernment,  bat  for  the  benefit  of  a 
Tillage  (nnder  State  control).  The  Aot,  considering  that  practically  State  reserved 
forests  will  be  the  largest  and  most  osnal  class,  has  drawn  np  the  provisions  for  the 
settlement  of  claims  to  land  (section  10),  and  to  rights  (sections  11-14)  on  the 
baais  of  their  being  elaims  adverse  to  Oovemmemi.  The  difficulty  might  be  avoided, 
when  the  Act  is  revised,  by  wording  Chapter  II  so  as  to  suit  all  classes  of  forests  that 
were  put  under  a  normal  or  regular  management,  and  constituted  as  permanent 
forest  estates :  the  claims  then  would  all  be  settled  from  the  point  of  view  of  the 
particular  class  to  which  the  forest  wos  intended  to  belong,  not  only,  as  at  present,  in 
the  ioterost  of  Government. 


94«  MANUAL   OF  JURISPRUDENCE    FOR  FOREST  OFFICERS. 

this  the  Act  contemplates  by  Chapter  III.  This  chapter  is  not 
very*  happily  worded^  but  will  easily  be  amended  when  it  becomes 
necessary.  The  cases  which  cannot  be  settled  directly  under  Chapter 
II  or  III— where  Government  is  actually  joint  owner  with  a  village 
or  an  individual^  or  where  the  government  has  lost  its  rights  in 
the  soil — are  occasional  only^ 

In  stating  this,  I  do  not  mean  to  undervalue  the  importance  of 
exceptional  cases.  In  districts  where  the  rights  in  the  waste  are 
in  a  doubtful  or  confused  state,  it  may  be,  nevertheless,  of  great 
importance  that  forests  under  State  control  (no  matter  whose 
property  they  are)  should  be  properly  constitute.  The  very  exist- 
ence of  strong  claims  to  user,  and  large  indefinite  concessions  at 
settlement,  which  have  rendered  it  impossible  to  constitute ''re- 
served '*  forests,  show  that  the  forest  is  very  much  wanted  as 
forest,  and  therefore  that  it  ought  to  be  settled  and  permanently 
secured  for  the  benefit  of  the  interested  parties ;  and  this,  we  know, 
will  not  be  done  without  due  regulation  and  State  management  or 
supervision. 

Section  V. — In  what  does  the  "Constitution*'  of  Fobbst 

Estates  consist  ? 

In  order  that  any  forest  which  the  State  is  directly  con- 
cerned with,  may  be  permanently  maintained,  and  that  it  may  be 
so.  managed  as  continuously  to  yield  the  products  (of  whatever 
kind)  which  it  is  most  in  the  interest  of  the  proprietor^  that  it 
should  yield,  certain  things  are  necessary  and  must  be  provided  for 
by  law — 

(1)  The  estate  must  be  demarcated  ;  that  is,  the  limits  of  the 
area  within  which  the  forest  law  will  have  effect,  mast 
be  determined  and  indicated  on  the  ground. 

(£)  The  rights  and  interests  in  or  over  the  estate  (or  any  part 

*  See  further  Chapter  VII,  on  undivided  forests. 

7  Whoever  it  is — the  Ooverument,  the  villager,  or  the  pnblic  institution. 
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of  it)  of  persoiiB  other  than  the  State  (or  the  village  or 
community,  as  the  case  may  be)  must  be  ascertained, 
settled,  and  equitably  provided  for  in  a  manner  to  be 
determined  by  law  (and  described  hereafter)  ^  This  is 
'necessary  not  only  in  the  interest  of  the  forest,  but  also 
in  that  of  the  right-holders. 

(S)  Provision  must  be  made  that  uo  new  righti  which  are  ad- 
verse to  or  harden  the  estate,  can  in  future  grow  up  or 
be  acquired  (except  in  State  forests  by  express  and  excep- 
tional grant  of  the  State  itself).  The  existence  of  such 
rights  is,  as  we  have  seen,  always  a  source  of  perplexity ; 
it  is  eminently  desirable,  then,  that  having  once  settled 
those  that  exist,  and  ascertained  that  at  a  certain  date 
certain  rights  were  equitably  and  lawfully  in  existence, 
no  new  rights  should  spring  up  or  be  gradually  ripening 
by  prescription.    . 

(4)  That  all  such  existing  rights  as  are  not  provided  for  in  a 
legal  manner  outside  the  forest,  and  are  not  bought  out 
and  cleared  off  the  estate,  and  consequently  remain  to 
be  exercised  on  the  estate,  should  be  regnlakd  wherever 
neoessary,  so  that  they  may  be  fuirly  enjoyed  without 
injuring  the  forest,  and  making  its  maintenance  and 
improvement  impossible. 

It  will  be  found  that  the  whole  process  of  constituting  a  re- 
served forest,  described  in  Chapter  II  of  the  Act,  resolves  itself 
into  a  series  of  steps  tending  to  attain  all  these  objects. 

And  every  forest  which  is  wanted  as  a  permanent  estate  for 
forest  purposes  must,  to  a  greater  or  less  extent,  have  all  of  these 
steps  taken  in  its  behalf.  Consequently,  wherever  the  Act  speaks 
of  the  State  taking  under  management  village  forests,  or  forests 
that  belong  jointly  to  private  persons  and  the  State,  it  always 

'  In  tome  ooontries  e^en  private  forest-owneri  are  rIbo  allowed  to  insist  on  the 
settlement  of  rights  of  user  in  those  forests  adycrse  to  their  menagement.  In 
Jndis  we  are  not  to  far  advaoced  as  to  require  to  enter  on  the  subject. 
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refers  to  this  standard, — ^the  prooedure  nnd^  Chapter  II  to  be  ap- 
plied as  £ar  as  possible. 

The  four  objects  I  have  ennmerated  may  be  summed  up  in  two 
words— d^»iAfV*f/i^»  and  seiUemeni  qfrigkU. 


Section  VL — Of  thb  protection  of  trbes.and  natural  producb 

ON  LANDS  not  BEING  FORBSTS. 

§  \.— Chapter  IF  of  the  Indian  Ad. 

The  student  may  have  been  surprised  at  my  saying  that  there 
can  be  no  permanent  forest  estate  without  demarcation  and  eeUle* 
ment  of  rigkle,  because  in  the  Indian  Act,  as  it  now  stands,  there  is  a 
chapter  (Chapter  lY)  which  (by  its  title  at  any  rate)  seems  to  indi- 
cate that  there  may  be  another  kind  of  forest  called  **  protected 
forest/'  which  is  not  necessarily  demarcated,  and  in  which  no 
settlement  of  rights  of  any  kind  is  required  or  even  allowed. 

In  realiiy  the  title  is  a  misnomer ;  and  the  object  of  the  law 
is  by  no  means  to  create  a  further  class  of  forest  estates,  but 
merely  to  extend  a  certain  protection  to  forest  land,  which  for 
variods  reasons  it  may  be  undesirable  as  yet  to  constitute  a  perma- 
nent forest  estate.  The  Act  will  probably  be  amended  in  time,  so 
as  to  prevent  any  such  misapprehension ;  meanwhile  it  will  be 
observed  that  the  Burma  Act  contains  no  such  chapter,  but  that 
there  the  matter  is  properly  dealt  with,  I  will  endeavour  to  make 
clear  what  the  use  of  a  chapter  of  this  kind  really  is. 

§  2. — Ite  real  object. 

In  the  first  place,  it  is  peculiar  to  India.  In  Europe,  where 
every  acre  of  land  has  long  since  been  possessed  and  has  a  definite 
value,  all  the  estates  that  are  permanently  valuable  as  woods  or 
forests,  are  perfectly  well  known ;  there  is  no  question  about  them. 
But  in  India  we  have  still  in  some  provinces  large  areas  of 
jungle.     In  some  there  arc  extensive  ranges  of  hills  with  moderate 
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sIopeQ^  and  even  level  plains^  occnpied  at  present  by  dense  growth 
of  bamboos  or  other  vegetation^  bat  which  are  quite  capable 
of  being  brought  under  agricultural  cultivation.  It  may  be 
impossible  to  say  at  present^  to  what  extent  these  tracts  should 
be  kept  as  forests  or  given  up.  Cultivation  must  extend,  and  its 
interests  are  not  to  be  forgotten.  Events  must  be  given  time  to 
develop  themselves.  Here,  then,  we  do  not  wish  all  at  once^  to 
bind  ourselves  by  constituting  permanent  forest  estates,  or  to  under- 
take the  labour  of  survey,  demarcation,  and  settlementb  All  we 
want  to  do  is  to  enforce  some  general  rules,  toAicA  do  not  realljf 
interfere  with  any  reasonable  enjoyment  of  the  forest ;  but  which 
prevent  any  wanton  destruction  of  valuable  trees,  until  it  is 
determined  whether  forests  shall  be  constituted,  or  whether 
piohibitions  shall  be  withdrawn  and  the  land  given  up  to  the 
plough. 

Applied  in  this  wi^,  the  provisions  of  Chapter  IV  of  the  Indian 
Act  are  useful  enough ;  but  it  should  be  always  borne  in  mind  that 
"  protected  forests ''  are  not  any  re^l  class  of  forest  estates  at*  all. 
^t  is  true  that  certain  local  limits  are  assigned  to  such  forests, 
because  it  is  not  possible  to  prohibit  cutting  trees,  or  the  issue  of 
licenses  to  clear  or  cultivate,  except  with  reference  to  defined  areas 
o£  oountiy ;  and  there  is  nothing  to  prevent  boundary  pillars  or 
marks  being  erected.    But  that  is  not  enough  to  fulfil  the  idea 

*  Or  it  may  he  tliat  the  tract  hai  no  immediate  valae,  bnt  its  fntare  cannot  be  fore- 
seen. Panjib  officers  will  remember  tbe  case  of  these  vast  areas  of  "  rakh  "  land  on 
the  borders  of  the  Jhang  and  Gnjmnwdla  districts.  At  present^  these  have  no  value 
except  as  gracing  gronndi  ;  the  foel  they  might  yield  is  not  wanted  by  any  one  and 
cannot  be  eiported.  All,  therefore,  that  can  be  reqnired  is  to  pat  in  force  some  very 
general  mles  to  protect  the  growth  from  destmction,  till  we  know,  in  the  course 
of  years,  whether  a  canal  or  railway  will  come  and  change  the  aspect  of  afiairs^  and 
whether  these  wastes  will  then  be  most  wisely  given  np  to  caltiration,  or  part  of 
them  made  into  forests  properly  so  called.  The  Province  of  Assam  also  affords  a 
good  example  of  the  use  of  protected  forest.  Here  an  area  is  already  reserved  forestp 
and  more  is  being  demarcated,  but  a  larger  area  still  has  been  placed  under  "  protec- 
tion.'* Even  then  there  is  still  a  large  area  of  forest  country  with  which,  at  present^ 
it  is  not  designed  to  interfere  In  any  way,  except  to  take  a  certain  revenue  from  its 
prodocts.  Such  residue  is  still  odlod  (for  want  of  a  better  name)  "  unreserved 
forest.*' 

H 
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of  a  forest  estate :  the  features  which  prove  this  to  be  so  must  nerer 

be  lost  sight  of.     In  a  protected  area— 

{a)  no  settlement  or  regulation  of  rights  of  any  kind  is 

allowed  ^^ ; 
(b)  no  rule  or  prohibition  can  be  enforced,  or  has  any  effect 
against  a  right.  Such  rules,  therefore,  are  only  useful 
in  forests  where,  practically,  there  are  no  rights.  If 
there  are  any  claims  to  rights,  forest  protection  would 
always  fail,  because  a  Criminal  Court,  though,  no  doubt, 
bound  to  enquire  into  the  existence  of  the  alleged 
right,  could  not  be  expected  to  proceed,  if  there  was 
any  real  doubt  in  the  matter;  since  it  would  have  no 
means  whatever  of  deciding  the  issue  whether  the 
right  did  or  did  not  exist. 

§  Z.-^The  poaMle  mume  of  the  chapter. 

The  reason  why  I  have  dwelt  in  this  detail  on  the  uses  of  Chap* 
ter  lY  is,  that  there  is  oonsiderable  danger  of  the  misapplication  of 
its  provisions.  People  are  apt,  even  at  the  present  day,  to  imagine 
that  if  only  forests  are  left  very  much  alone,  and  everybody  is  left 
to  do  as  he  pleases  (provided  he  abstains  from  very  gross  acts  of 
waste  and  actual  clearance  of  the  ground),  the  forest  will  eontimme 
to  produce  all  that  is  wanted.  To  make  a  forest  a  ''  reserve  "  is 
looked  upon  as  something  in  the  nature  of  a  luxury.  It  is  all  very 
well,  they  think^  to  allow  a  limited  area  of  valuable  forest  to  be 

*  The  Act,  for  rensons  which  I  cannot  profess  to  explain,  speaVs  of  an  enquiry 
and  record,  bnt  no  Meitlemeni.  The  only  conceivable  object  of  snch  a  record  is  to 
enable  Qovernment  primd  facie  to  nnderstand  whether  there  is  likely  to  be  mncb 
popular  opp9sition  to  the  "  protection  "  or  not.  But  if  there  should  be  agrmt  many 
rights  of  user,  it  would  prove  conclusively  that  the  forest  was  much  wanted  by  tJhe 
people,  and  therefore  that  it  ought  to  be  settled  and  reserved.  The  record  of  rights, 
it  will  be  observed,  when  made,  is  entirely  without  authority  as  evidence  of  anything. 
The  officer  recording  has  no  power  to  hear  objections  or  to  reject  the  most  extr«Ta<. 
gant  claims.  Any  number  of  rights  may  also  exist  which  the  record  has  act 
Inclu4^*  ^0  regulation  of  rights  (however  destructive  they  may  be)  ia  permitted. 
It  is  tben  obvious  that  only  such  lands  can  be  put  under  this  Chapter  as  ar«  not 
subject  to  serious  demands  for  grazing  and  wood,  or  aro  such  that  tiieir  deteciora* 
tion  as  forests  is  not  believed  to  bo  of  much  consequoncoi 
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^  reeerred  '*  tor  the  benefit  ci  the  Goveniment  and  its  revenue^  but 
the  bulk  of  the  forest  most  be  left  unreetrioted  to  supply  the  wants 
of  the  j^eople,  and  should  not  be  interfered  with  beyond  enforcing 
snch  general  rules  as  are  eontained  in  Chapter  lY.  It  cannot  be 
too  clearly  stated  that  such  a  view  is,  without  the  smallest  qualifi- 
cation, erroneous.  The  provisions  regarding  protected  forest  are  in 
no  wag  sufficient  to  secure  a  permanent  eiiU  Ices  an  improving  forat 
production,  nor  are  they  designed  to  effect  such,  an  object.  They 
only  serve  to  prevent  the  rapid  deterioration  of  the  growth  in  places 
where  the  conditions  are  as  yet  undeveloped,  and  permanent  forests 
cannot  yet  be  decided  on* 

Unfortunately,  also,  there  is  another  circumstance  which  may 
lead  to  the  idea  that  '^  protected '^  forest  is  a  permanent  class 
or  kind  of  forest.    Tliere  are  some  places  long  subjeqt  to  imperfect 
arruigem^its  for  forest  management,  where  the  vilh^  lands  are 
very  much  mixed  up  with  the  lands  which  belong  to  Government, 
and  the  interests  of  grazing  and  wood-cutting  are  undefined  and  in 
conflict  with  what  may  be  claimed  as  the  rights  of  the  State.     The 
temptation,  then,  is  great,  to  avoid  the  difficulty  of  a  thorough 
disentanglement,  and  a  settlement,  once  for  all,  of  these  knotty 
points  under  Chapter  II  of  the  Act.   A  plan  of  conservancy  under 
Chapter  lY  is  thought  much  easier,  and  rules  are  promulgated.     In 
the  end,  as  all  experience  shows,  this  can  only  result  either  in  the  rules 
being  a  dead  letter,  and  the  forest  steadily  disappearing,  or  else  in 
an  open  rupture  between  the  forest  officers  and  the  claimants  to 
undefined  rights.    No  doubt  the  task  of  forest  settlement  will  be 
laborious  and  lengthy ;  but  if  the  estate  is  really  wanted  as  a  forest 
on  grounds  of  the  general  welfare,  the  difficulty  must  be  faced ;  the 
more  complicated  the  question  of  rights,  the  more  essential  is  its 
solution  before  any  real  improvement  can  begin.     To  issue  a  code 
of  rules  which,  like  those  for  protected  forests,  Aae  no  effect  directly 
a  question  of  right  (which  there  is  no  means  of  determining)  is  started, 
is  simply  to  offer  a  pretentious  and  wholly  unreal  remedy. 

I  do  not  deny  that,  in  the  Panj&b  for  example,  the  rights  of 
people  over  the  forest  have  in  some  localities  been  so  exaggerated, 
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by  the  mistaken  aetion  of  former  settlement  officers^  that  Ibe  ques- 
tion of  placing  the  forest  on  a  permanent  footing  nnder  State 
management  becomes  a  very  difficult  one.  Then^  as  an  exceptional 
measure^  we  may  be  compelled  to  a^c^^  ^nyMiii^— Chapter  lY,  or 
the  old  Panj&b  Bules  of  1855  or  whatever  it  is — ^that  will  save  the 
woodland  from  absolute  ruin.  But  that  is  quite  a  different  thing 
from  making  a  general  use  of  Chapter  IV  as  sufficient  for  the  bulk 
of  forest  lands  generally^  and  regarding  forests  under  Chapter  II  ss 
a  sort  of  luxury.  In  the  long  run  it  will  be  found  true^  as  at  first 
stated,  that  in  order  to  constitute  on  a  permanent  basis  any  forest 
estate,  the  estate  must  (1)  be  clearly  demarcated,  and  (2)  the  rights 
must  be  subjected  to  a  process  which  our  law  calls ''  settlement ;'' 
and  no  new  rights  must  be  suffered  to  grow  up  or  be  acquired.  And 
this  is  equally  true  whether  the  forest  happens  to  be  free  of  rights, 
or  b  much  burdened  with  rigbte  of  the  neighbouring  population. 
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CHAPTER  V* 

THE  LIMITATIONS  TO  WHICH  BIGHTS  OF  USEB  ABE  SUBJECT. 


SscnoK  I.— Thb  principle  that  the  rights,  kotbbixg  rights 
OF  owkbrshiPj  must  be  exercised  within  limits,  and  mat 

BE  regulated  accordingly. 

§  1  .-^  Tie  principle  stated. 

I  hatb  said  that  the  great  bulk  of  our  forests  are  constituted  on 
knds  in  which  the  ownership  vests  in  Government,  hut  there  are 
rights  of  user  (servitudes)  existing  on  it  in  favour  of  viUages  and 
individuals. 

It  is  of  the  first  importance,  therefore,  to  understand  the  tfue 
nature  of  those  rights  of  user,  and  how  they  may  be  dealt  with,  so  as 
to  secure  their  continued  enjoyment  without  imperilling  the  main- 
tenance of  the  forest  which  supports  them. 

This  principle  it  is  oF  great  importance  to  understand  clearly ; 
misapprehension  on  the  subject  has  led  to  much  difficulty  and  a 
great  deal  of  useless  discussion  in  the  matter  of  forest  legislation. 

The  principle  asserts,  in  effect,  that  all  rights  are  in  their  very 
nature  subject  to  a  reasonable  limitation  and  regulation  in  their 
exercise,  without  giving  the  right-holder  any  claim  to  compensa- 
tion on  that  account. 

This  regulation  must,  of  course,  be  within  certain  limits,  so  as 
not  to  destroy  the  right :  in  other  words,  the  limitation  must  go  no 
further  than  is  necessary  to  enable  the  forest  to  be  managed  and 
worked  in  a  rational  manner.  What  is  meant  by  a  '  rational  man- 
ner,' will  be  enquired  into  afterwards.  Here  I  am  concerned  only 
with  the  principle  itself. 

I  shall  establish  iixlB,Jirei,  by  a  consideration  of  the  nature  of  a 
right  or  servitude ;  secondly ,  by  the  authority  of  modem  European 
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law  and  by  the  opinions  of  authors  of  repute ;  thirdlyy  I  shall  add 
some  considerations  derived  from  the  history  of  the  growth  of 
forest  rights  in  India,  which  will  show  that  such  a  principle  is  here, 
more  than  ever  reasonable  and  fair. 

This  last  will  be  important,  although  it  will  to  some  extent 
repeat  what  I  have  said  in  another  place.  But  the  argument  is 
necessary,  because  it  meets  the  objection  that  principles  established 
from  European  authorities,  do  not  apply  to  India. 

§  2. —  The  nature  of  a  right  of  user. 

We  have  already  learned  that  a  forest  right  or  servitude, 
whether  held  personally,  or  as  ''  appendant  to  "  (for  the  beneficial 
enjoyment  of)  some  house  or  land,  is  a  right  existing  in  favour  of 
one  person  over  the  property  of  another^  It  in  no  sense  oonsti' 
tutes  a  share  in  the  property  itself,  oris  GTUonymous  with  co-owner, 
ship  in  the  property.  It  follows  then,  almost  naturally,  that  rights 
cannot  go  to  such  an  extent  as  to  swallowup  the  property— to  render 
it,  even  gradually,  useless  and  valueless  to  the  owner. 

A  certain  obligation  seems  to  lie  on  both  sides.  I  must  not 
use  my  property  in  such  a  way  as  to  prevent  your  having  a  just 
and  due  enjoyment  of  your  right :  you  cannot  exercise  your  rigbt 
in  such  a  way  as  either  to  destroy  my  property  or  make  it  useless 
to  me.  This  is  perfectly  true  in  the  case  of  a  right  existing  over 
a  private  forest  or  any  other  kind  of  private  property,  and  it  aequires 
additional  cogency  when  the  property  is  owned  by  Oovemment, 
i,e.j  when  it  exists  for  the  public  benefit ;  when  it  brings  in  reve- 
nue to  the  treasury,  sends  useful  products  to  the  market,  and  fur- 
nishes public  works  with  needful  material ;  while  at  the  same  time 
(in  the  case  of  forests)  the  property  has  such  a  place  in  the  economy 
of  nature,  that  its  preservation  is  absolutely  indispensable  to  the 
oountiy  at  large. 

'    Nor  is  such  a  principle  really  to  the  detriment  of  the  right- 
holder  in  the  long  run ;  especially  so  when,  not  an  individual  right, 

'  I  mny  agaia  recall  ilie  deflDition  of  Act  XV,  1877. 
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but  a  lK>d7  of  rights  representing;  perhaps^  tbe  requirements  of 
many  villages  is  in  question. 

The  limitation  of  the  right  is^  after  all,  a  matter  of  economy 
and  moderation;  and  the  exercise  of  such  prudence  may— indeed 
must^-tend  to  perpetuate  the  enjoyment  of  the  right  itself. 

If  all  practices  of  grazing,  lopping  and  the  like,  which  form 
the  subject  of  forest  rights,  go  on  without  any  restraint  in  a  forest, 
unless  the  forest  is  yery  large  in  proportion  to  the  demands  on  it, 
it  is  certain  that  the  supply  of  material  will  gradually  fall  off;  the 
ill-used  trees  will  die,  the  soil  will  diy  up,  till  there  are  no  more 
boughs  to  cut  and  no  more  grass  for  the  cattle  to  eat.  Uestriction 
of  the  rights  then  tends  to  maintain  the  estate,  which^  after  all,  is 
necessary  for  the  very  continuous  existence  of  the  right  itself. 

True  it  is  that  wasteful  exercise  of  rights  does  not,  in  one  man's 
hfe,  ruin  a  forest  estate ;  but  it  does  in  the  course  of  years ;  and  a 
forest  administration  is,  of  all  others,  the  most  bound  to  look  to 
the  future,  and  to  take  care  that  the  present  generation  of  inhabit* 
ants  does  not  imperil  the  safety  of  future  generations  by  attack- 
ing  the  capital,  where  they  have  only  a  right  to  use  the  yearly 
income*. 

§  S.'^Qmsensui  of  anihority  on  the  9%bjeet :  the  Roman  law. 

But,  secondly,  let  me  proceed  to  show  that  this  principle  of  the 
inherent  limitability  of  rights  of  user  has  a  complete  eomemus  of 
laws  and  authorities  from  the  earliest  times  to  the  present  day  in 
its  favour. 

'  Tet  we  Bot  nmfreqaently  have  oompfainU  made  (in  general  termt  and  irre- 
apectiTe  of  pr«<nsely  ascertained  facta)  of  tbe  cruelty  of  shutting  up  forests  or  put- 
Ung  them  under  restrictionSi  and  the  desirableneis  of  leaving  tbe  forest  to  "  free  and 
unfettered  enjoyment "  of  the  people ;  although  it  is  certain  that,  in  the  course  of 
yean» — ^more  or  leis  according  to  the  moistness  of  the  climate  and  rapidity  of  vegeta- 
tion— theie  forests  will  degenerate,  first  into  scrub,  and  ultimately  into  barren 
waste.  Then  the  right-holders  will  be  deprived  of  the  Very  convenience  it  was 
desired  to  secure  to  them.  Instances  might  be  quoted  where  apparently  barren  and 
useless  hill  tracts  have  been  kept  under  proper  management,  each  portion  being  allowed 
rest  in  its  turn,  and  so  forth ;  and,  after  a  few  years  only,  have  been  the  means  of 
furnishing  a  reserve  of  grasf,  which  hss  proved  of  the  utmost  value  and  saved  the 
Uvea  of  hundreds  of  cattle  in  times  of  drought  and  famine* 
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To  beg^in  with  the  Roman  law^  which  has  largely  affected  sac* 
ceeding  systems. 

The  Boman  lawyers  spoke  of  the  most  extensive  right  of  enjoy- 
ment of  another  man's  property,  which  could  be  had  consistently 
with  the  property  itself  still  remaining  to  the  owner^  as  the 
nsufruetui.  The  grantee  of  such  a  right  could  take  the  whole  of 
the  produce  and  do  absolutely  what  he  liked  with  it. 

But  even  this  extensive  right  had  always  so  to  be  exercised 
as  not  to  destroy  the  property  itself.  It  had  to  be  exercised  salf?d 
re  eubeiantiSf — ^the  estate  itself  being  untouched — and  in  the  manner 
in  which  a  good  head  of  a  family  would  enjoy  the  produce  of  aa 
estate  which  was  his  own. 

If  this  is  true  of  the  holders  of  such  a  right  that^he  entire  use 
and  enjoyment  of  property  was  in  the  right-holder's  hands,  how 
much  more  must  a  limitation  be  valid  in  the  case  of  a  man  who 
has  a  right  to  only  a  part  of  the  products  (to  grazing,  wood  or  such 
like) ;  Aforiiari,  he  must  not  injure  the  estate  itself,  or  prevent  its 
reasonable  development  and  improvement. 

Rights  in  a  forest  are  always,  if  we  look  to  their  origin,  rights 
of  user.    The  whole,  or  nearly  the  whole,  yield  of  the  forest  may  be 

*  See  Inst.  JnitinUn,  Lib.  II,  Tifc.  IV,  1 ;  and  Digest^  vii,  9, 1. 

I  am  aware  that  the  phrase  walvd  rermm  mthtiatUid  is  not  always  nnderstood  in  the 
aense  I  have  given  it.  This  is  explained  in  Collet  Sandara'  "  Justinian  "  (2nd  edition), 
page  206.  It  is  thought  that  the  text  nay  rather  mean  that  the  right  of  nsnfract 
lasts  a#  long  a$  the  iuhiianet  of  ike  utaie  Uulf  tatU^  or  is  prsservsd.  This  mean- 
ing, it  is  argued,  agrees  better  with  the  context,  which  goes  on  to  ssy  that  if  the 
estate  ceases  to  exist,  the  usufruct  ceases  also.  However  this  may  be,  it  is  quite 
certain  that  the  meaning  I  ha?e  given  is  a  correct  meaning ;  it  is  adopted  by  all  the 
German  writers,  Schenk,  Frofr.  Bluhme,  Both,  Ac,,  and  it  is  obviously  borne  out  hj 
the  general  terms  of  the  law,  which  required  that  the  suhMttmoB  should  never  be 
mUered  (as  forest  land  being  turned  into  arable,  or  a  field  being  built  over),  and  that 
it  should  be  used  and  the  fruits  enjoyed  "  as  by  a  good  paterfamilias,"  •.«.,  with  due 
and  prudent  care.  '*  The  Boman  jurists,"  remarks  JBding  (page  67),"  who,  for  the 
most  part,  are  only  concerned  with  rights  of  usufHict  created  by  testament  and 
granted  only  for  one  life,  held  firmly  to  the  principle  that  the  usufructuary  cannot 
alter  the  character  of  the  estate,  even  to  the  improvement  of  its  yield :  for  example* 
TTlpian  denies  him  ths  right  to  root  up  a  warren  or  common  woodland  and  plant 
fruit  trees  instead. "  This  is  surely  9aUd  re  iubitantid  in  the  sense  above  applied  to 
it. 


LIMITATIONS  TO  WHICH   EIGHTS   OF   USER   ARE   SUBJECT.        105 

taken  up  in  supplying  the  aggregate  requirements  of  a  number  of 
rights,  but  that  is  quite  a  different  thing  from  the  right  called 

Such  a  right  of  user  might,  of  course,  by  the  terms  of  the  grant, 
or  by  the  result  of  long  prescriptive  exercise,  be  claimable  in  a  par- 
ticular way,  or  consist  of  a  right  to  a  certain  quantity  of  the 
produce;  but  in  the  absence  of  such  express  terms,  it  was  always 
understood  that  the  right  of  user  was  limited  to  what  was  suffi- 
cient for  the  daily  use  of  the  right-holder  and  his  family  only 
Here,  therefore,  no  possibility  of  touching  the  estate  itself,  or  per- 
manently injuring,  weakening  or  reducing  its  productive  power, 
was  contemplated. 

§  ^j^^Modem  atUiorittes :  German  writeri^ 

Turning  next  to  modem  authorities,  the  Oerman  writers  are 
particularly  clear  on  the  subject.  The  first  passage  I  shall  quote 
is  somewhat  long :  but  it  expresses  the  whole  argument  so  forci- 
bly, and  yet  so  justly,  and  in  a  manner  so  suitable  to  Indian  cir- 
cumstances, that  I  cannot  curtail  it. 

"  Exactly,"  says  Dr.  Pfeil*,  *'  on  the  same  principle  that  the 
owner  of  any  property  is  obliged  to  use  the  same  in  such  a  way  as 
not  to  injure  his  neighbours  or  endanger  the  welfare  of  the  whole 
community",  must  forest  rights  be  exercised,  within  certain  limits. 
The  State,  then,  is  entitled,  without  paying  any  compensation,  to 

<  As  m  mttter  of  fiiet,  I  have  never  beftrd  of  a  eafe  in  any  part  of  India  in  whieh 
Qovemment  had  granled  awny  the  entire  nanfrnct,  that  ia»  everything  in  the  forest 
except  the  proprietary  right.  In  another  connection  I  have  allnded  to  the  opinion  of 
Pnmdhon  on  this  sahject.  That  eminent  jurist  was  not  the  least  likely  to  under* 
T aloe  the  possible  claims  of  right-holders  sgainst  the  fbrest^wner;  hot  he  says 
(Meanme,  VoL  I,  p.  2&0,  §  192)  that  it  can  never  he  supposed  that  a  grant  of  rights 
meant  a  concession  of  the  entire  products  of  a  forest,  for  that  would  be  almost  as 
niiich  as  to  alienate  the  estate  altogether.  It  is  always  reasonable  to  suppose  thst  the 
forest-owner  intended  to  associate  the  right-holder  with  himself  in  the  enjoyment  of 
the  forest  and  its  produce. 

«  Pfeil,  §  2,  p.  4. 

*  The  allasion  is  to  the  well-known  legal  maxim  "  tie  uiere  t«o,  ui  alienum  non 
Jetdoi  ' — so  use  your  own  right  ni  not  to  injure  another  man's. 
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reduce  forest  rights  to  such  an  extent^  bat  to  such  an  extent  only,  as 
the  public  welfare  demands.  Many^ —  indeed  most — ^forest  riglitB 
originated  at  a  time  when  either  little  value  was  attached  to  the 
forest^  or  when  sueh  small  demands  were  made  on  it^  that  it  would 
always  supply  the  produce^  however  little  care  was  bestowed  on  its 
management.  The  slender  population  found  wood  for  its  wants 
in  superabundance^  and  nature  unaided  readily  replaced  the  small 
quantities  of  produce  removed.  The  very  few  cattle  that  grazed 
over  a  vast  extent  of  forest  offered  no  material  hindrance  to  the 
growth  of  the  young  trees;  if  dead  leaves  were  removed  for  litter j 
it  was  in  too  small  a  quantity  to  do  any  perceptible  damage. 
But  soon  all  this  was  changed.  When  population  increased, 
cattle  multiplied^  cultivation  extended,  and  new  industries  were 
called  into  existence ;  and  this  resulted  not  only  in  diminishing  the 
area  under  forest,  but  in  taxing  more  severely  the  productive  power 
of  the  area  that  remained.  The  pressure  on  a  forest,  which  is  used 
by  all  the  inhabitants  of  a  certain  place  or  district,  increases  enor- 
mously when  the  population  g^ws  to  three  or  four  times  its  original 
figure.  The  forest  is  then  called  on  to  supply  an  amount  of  wood 
and  other  produce  that  would  exceed  its  possible  yield  even  under 
the  most  careful  management.  It  is  hence  unreasonable  that  the 
rights  of  outsiders  should  be  exercised  to  such  an  extent  as  to  make 
the  maintenance  of  the  forest  and  the  reproduction  of  the  trees 
impossible. 

''  When  the  increased  population  require  wood  and  grazing  for 
their  very  existence,  it  is  the  duty  of  the  governing  poww  to 
remove  all  obstacles  to  the  cultivation  of  the  soil,  so  that  these 
necessaries  may  be  produced  in  adequate  quantity.  Just  as  the 
State  is  required  to  obviate  everything  that  is  opposed  to  the  most 
effective  employment  of  labour,  so  that  every  inhabitant  of  the 
country,  who  can  and  will  work,  may  be  able  to  support  himself,  so 
must  it  secure  freedom  to  every  owner  of  laud  to  employ  that  land 
in  the  manner  most  advantageous  to  himself  and  to  the  common- 
wealth. 
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*'  Accordingly,  every  one  who  exercises  a  right  in  another's  forest 
mnst  submit^  without  any  claim  to  compensation^  to  such  reasonable 
limitation  as  will  enable  the  forest  to  be  maintained  as  such. 

"  The  devastation  of  a  forest  should,  indeed,  be  preventible  by 
any  owner  of  his  own  free  right ;  how  much  more  so  when  such 
devastation  is  detrimental  to  the  interests  of  the  State  at  large. 

'*  In  moantainons  countries  avalanches  and  landslips  may  be 
caused  by  such  devastation.  Soil  may  be  washed  away  by  the  force 
of  water  running  off  denuded  areas ;  the  lower  lying  estates  may  be 
covered  with  detritus,  and  dangerous  floods  may  be  caused  by  the 
sadden  rising  of  mountain  torrents.  In  sandy  districts,  forest 
destmction  may  not  only  produce  dangerous  sand-drifts,  but  may 
cause  deterioration,  to  an  enormous  extent,  of  the  culturable  soil 
in  the  vicinity.  Springs  dry  up ;  the  climate  becomes  more  rigorous 
in  winter,  and  hotter  in  summer;  there  is  no  protection  against 
storms  (and  forest  is  often  in  this  respect  an  indispensable  protection 
to  agriculture)  :  in  short,  forests  provide  the  most  necessary  re* 
quisites  of  life,  so  that  without  wood,  even  the  most  fruitful  country 
(bow  much  more  so  in  an  inhospitable  climate)  would  become 
uninhabitable. 

'^  On  the  same  principle,  even  an  absolute  proprietor  of  a  forest 
must  submit,  in  the  public  interest,  to  have  the  utilisation  of  his 
forest  circumscribed  so  far  as  is  necessary  to  maintain  its  existence : 
and  if  this  is  so,  h  fortiori,  the  person  who  has  only  a  right  of  user 
in  the  woods,  can  be  treated  in  the  same  manner.  For  there  are 
many  rights  which,  exercised  without  restraint  and  to  the  greatest 
po^ble  extent,  would  be  so  destructive  that  no  forest  could  survive 
them.  Where  numerous  herds  of  all  kinds  of  cattle  roam  through 
the  whole  forest,  no  young  trees  can  grow  up,  nor  can  the  material 
cat  out  be  ever  replaced.  Where  the  removal  of  humus  or  surface 
soil  is  so  extensive  that  even  places  full  of  seedlings  are  cleared  of 
dead  leaves,  pine-needles,  &c.,  the  ground  will  at  last  lose  its  power 
of  nourishment,  and  especially  if  it  is  by  nature  poor,  nothing  more 
in  the  way  of  useful  wood  can  be  grown  on  it. 
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*'  When  trees,  however  yoong-,  are  tapped  for  resin,  titey  can  no 
longer  be  got  to  grow  op  into  timber  of  osef  u1  size.  Consequently, 
it  is  not  only  the  right,  but  the  duty  of  Qoverntnent,  to  limit 
the  exerciso  of  forest  rights  to  such  an  extent  as  the  maintenance  oE 
the  forest  demands ;  and  for  this,  as  I  hare  said,  the  right-holder  has 
DO  claim  to  any  compensation. 

"  This  principle  is  nndeniahle  and  is  admitted  on  all  hands. 
Every  civilised  Government  has  made  it  applicable  to  the  pro- 
tection of  its  forests. " 

So  Ediug' :  "  Just  as  it  is  true  on  the  one  hand  that  the  owner 
of  the  forest  mnst  so  direct  its  management  that  the  right-holder 
may  always  have  a  forest  in  existence  wherein  to  exercise  bis  right 
to  it  is  true,  on  the  oth«r,  that  the  right-holder  has  a  corresponding 
obligation  not  to  exercise  his  right  in  each  a  manner  that  the  forest 
(which  is  the  perpetma  eauta  of  his  right)  should  be  destroyed  and 
the  estate  itself,  in  substance,  injured^.  He  mnst,  just  as  much 
as  an  asnfriictuary^  exercise  his  right  lalvd  re  ttibttantids  that 
is,  without  injury  to  the  permanent  yield-capahility  of  the  forest 
{naehialtige*  SrtragtfahigkeU) . 

"  You  cannot  naturally  expect  an  individual  right-holder  to 
impose  this  restraint  on  himself,  and  against  his  own  interest ;  Qie 
injury  caused  by  excess  may  be  such  as  does  not  become  fully  mani- 
fest in  the  lifetime  of  one  man ;  to  know  how  and  when  to  re- 
strain the  exercise  of  a  right,  requires  an  amount  of  professional 
training,  not  to  speah  of  foresight  and  self-denial,  which  it  is  im- 
possible  to  expect  to  find  in  the  right-holder  himself. 

"  The  law  has  therefore  stepped  in  and  secured  the  existence 
-e  it,-  forest  hy  piescrihing  the  regnlaljon  of    the   exerdse  of 

he  limitatiooa  imposed  by  law  are  mainly  directed  to  this 
namely,  that  the  forest-owner  may  be  able  to  work  his  foiest 
dar  progressive  cuttings,  and  to  close  a  certain  extent  of  the 

ig,  pp.  78, 77. 

kbo  the  Prnuiui  AUgtwmat  XawtrveU.  Tit.  S2,  Thril  T,  S  80. 

page  104,  autt,  «b«r«  I  eiplaio«d  thii. 
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area  cut  over^  with  a  view  to  reprodactioiL  In  sach  areas  the 
{orest^wner  may  piedode  the  exercise  of  rights  of  user,  until  the 
trees  have  grown  np  to  such  a  height  that  they  are  out  of  danger/^ 
And  Dr.  Both^® :  ^  A  right  to  wood  can  only  extend  to  the 
r^^lar  yield  of  a  forest  in  its  orig^inal  or  normal  condition.  To 
demand  more  would  be  to  attack  the  capital  or  estate  itself ^  and 
60  contradict  the  essential  idea  of  a  '  servitude/  Bights  to  other 
produce  must  also  be  exercised  within  such  limits  that  the  '  sub- 
stance '—the  forest  soil  and  growth — ^be  not  injured^/' 

§  b.'^Frenci  authorities. 

Hie  French  authorities  are  no  less  clear.  The  Code  (Article 
66)  lays  it  down  distinctly  that  rights  can  only  be  exercised  to  the 
extent  which  the  state  of  the  forest  and  its  normal  yield-power 
justify.  VexereU  de%  droits pourra  toujour^  etre  reduitpar  PadminiS" 
traiion,  Muivani  Vitat  ei  lapouibiliti  desforSt^^ 

Grazing  rights  can  only  be  exercised  in  parts  of  the  forest 
declared  ''  defensable, ''  that  is,  of  such  an  age  that  the  trees  will 
not  be  injured  (Code  For.j  Art.  67). 

»  Rotli,  §  267,  p.  268. 

*>  Ihe  Suon  law  reqaires  tbat  all  snch  righta  abonld  be  eiercised  "  with  Uie  least 
loM  to  tbe  proprietor  "  (2?«fy«r2foAar  Oeietxiuek,  §  624^  '^  ^7  ^®  "  Mandat "  (oon- 
cemixig  fiveat  righta)  of  1818,  in  the  lame  kingdom  (aee  Qvenzel,  p.  201),  righta  are 
snbjeet  to  "  snch  limitationa  that  the  property  ii  not  deatroyed."  Orasing  righta 
are  Umited  aa  described  above  in  the  extract  Arom  Dr.  Both's  work  (Mandat,  §§  7-8). 
Tbe  Bavarian  law  ia  practically  the  same  (Law  of  1852,  Art.  28).  Dr.  Both, 
GommenUng  on  this  law,  says :  "  the  existence  of  an  unlimUed  right  is  inconceivable, 
for  that  woald  be  to  make  the  right-holder  the  same  as  a  proprietor."  The  Austrian 
Jbrti^Ma^a  haa  similar  provisions  (§§  8-9:  Grabner,  p.  201,  &c.)  Nor  are' rights  to 
be  restricted,  only  to  snch  an  extent  that  the  forest  *'  it  hartl$  kept  alive :"  it  mast 
be  so  that  the  foreat  can  be  managed  in  a  reasonable  manner.  See  also,  generally,  on 
this  sobject,  von  Berg,  p,  179,  and  authorities  there  quoted. 

''Poaatfttlt^^ia  the  quantity  of  material  which  can  be  taken  annnally  from  tbe 
forest  consistently  with  maintaining  it  in  a  healthy  condition  of  permanently 
SQskained  yielding-power.  Kor  waa  thia  a  novelty  in  the  Code.  An  old  Ordonnance 
of  A.D.  1876  (Heaume,  §  271)  had  nearly  the  same  provision,  which  is  repeated  in 
lawa  of  the  15th  and  16th  oenturiee,  and  In  the  celebrated  Ordonnance  of  1669 
(although  Frondhon,  contrary  to  all  tbe  later  juristSp  attempted  to  give  a  different 
sense  to  the  term  "  posaibilit^}. 
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M.  Dalloz'  says  the  same  thing :  ^'  Consequentiy,  f oisst  lighis 
can  only  be  demanded  within  reasonable  limits^  sach  as  a  proprietor 
himself  must  snbmit  to^  when  managing  his  estate  as  a  good 
'paterfamilias. '  No  right-holder  can  ask  the  proprietor  to  let  him 
have  material  in  rainous  quantities  which  would  compromise  the 
future  of  the  forest.  And  hence  the  law  lays  down  (Article  65 
above  quoted)  that  the  exercise  of  rights  must  be  acecMrding  to  the 
state  and  normal  yield-power  of  the  forest. 

^'  These  are  the  limits  of  the  obligation  of  the  proprietor,  as 
the  personal  wants  of  the  right-holder  are  the  limits  of  his 
right." 

The  author  goes  on  to  quote  with  approbation  a  passage  from 
the  famous  jurist  MerUn  (Repertoire  V,  P&turage,  §  1^  No.  17), 
who  says :  '*  It  has  been  admitted  by  the  legislation  of  centuries 
that  such  restrictions  shall  be  placed  upon  rights  of  user  in  forests, 
granted  in  general  terms  (or  at  ^  time  when  the  value  of  land  was 
not  appreciated  as  it  since  has  been)  as  the  conservation  of  these 
important  public  and  private  properties  requires." 

Meaume^  has  taken  this  principle  for  granted^  and  eontents 
himself  with  showing  its  antiquity^  and  arguing  that  the  limit  is 
the  state  of  the  forest  and  its  yield-power  {possibUM),  as  judged  of 
professionally. 

§  i.-'^Italian  aulhoritiea. 

The  Italian  law  of  1877  (Article  29)  declares  that  no  right  in 
the  forest  subject  to  forest  law,  can  exceed  the  limits  of  a  right 
of  user  as  defined  in  the  Italian  Civil  Code ;  and  that  is^  that  the 
right  can  only  extend  to  the  actual  personal  wants  of  the  right'^ 
holder  and  his  family*^ ;  and  in  Article  34  it  concludes  by  sajdng  that 
where  rights  are  exercised  in  the  forest^  they  are  to  be  subject  to 
"  regulation.*' 

>  B^pertoire  de  UgislatioD,  Vol.  25  (Paris,  1849),  Article  "For^ts"  (Oip.l5, 
8eo.  1,  No.  140S). 
<  §  271  €t  teq, 
s  Codiee  CW.,  §  621. 
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5  1. -^English  auliorities. 

The  Esglisli  law^  as  might  be  expected,  does  not  furnish  us 

with  authorities  quite  so  distinct^  because  there  are  no  large  areas 

of  natural  forest,  and   questions   of  {he  kind  now  under  consider. 

ation  rarely  or  never  arise.     Nevertheless,  there  is  enough  to  show 

that  the  principle  is  recognised.     Thus  Cooke^,  speaking  of  grazing 

rights,   says  :    "  Rules   for   the   protection   and  limitation  of  the 

right  are  among  the  earliest  provisions  of  the  Common  Law ;  *'  and 

again  :  *'  It  is  contrary  to  the  very  essence  of  a  right  to  turn  out 

such   an  nnlimited  number  of  cattle  by  which  the  whole  of  the 

herbage  might  be  consumed         ^  *  ^  ik 

Such  a  user  the  law  considers  not  as  a  right,  but  a  wrong.''    ''  You 

could  no  more,"  the  author  goes  on  to  say, ''  acquire  by  prescription 

such  an  unlimited  right,  than  you  could  acquire  a  right  to  clip  the 

Queen's  coin^. 

§  S.-^TAe  principle  rendered  applicable  by  the  circumeiancee  of  Indian 

forest  rigkU. 

It  remains  only  to  dispose,  much  more  briefly,  of  the  third 
position  I  proposed  to  take  up,  ru.,  that  the  history  of  the  growth 
of  forest  rights  in  India  offers  no  reason  why  such  a  principle  should 
be  regarded  as  inapplicable,  but  that  the  contrary  rather  is  ti*ue. 

I  have  already  remarked  that,  in  India,  forest  rights  are  nearly 
always  "  prescriptive,"  or  have  grown  up  by  long  customary  exer- 
cise. It  is  only  in  some  cases  that  orders  at  a  land  revenue  settle- 
ment, or  specific  grants  or  ''parwanas"  from  Government,  have 
declared,  conceded  or  originated,  rights  of  user  in  a  forest. 

The  majority  of  these  rights  grew  up  at  a  time  when  the 
''  waste"  was  abundant,  and  the  Government  of  the  day  did  not 
care  to  interfere  with  its  use. 

*  Cooke,  p.  4. 

*  Cooke,  p.  25.  Williams  docs  not  expressly  mention  tlio  subject,  \>\\i  ]io 
quotes  sereral  cases  which  show  that  claims  to  indefimtcl}'  extensive  rights  of  common 
arc  bad  at  law. 
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Whether  under  the  circamstanoes,  even  a  majority  of  snch  rights 
rest  on  a  really  legal  basis  of  prescription — ^that  is  to  say^  whether 
a  title  has  been  acquired  strictly  within  the  meaning  of  section  26 
of  the  Limitation  Act^  187 7 — may  fairly  be  doubted^. 

If  that  is  the  case,  then  the  reasonable  limitation  by  OoYern- 
ment  of  practices  which  may  be,  after  all,  in  the  eye  o£  the  lawi 
only  licenses,  would  hardly  require  to  be  argued  for  or  supported  in 

detail  at  alR 

I  do  not,  however,  wish  to  raise  any  such  questions,  nor  is  it 
desirable  that  what  are  practically  and  equitably  rights  should  be 
subjected  to  any  process  of  subtle  argumentation.  I  prefer  what  has 
been  (and  no  doubt  will  always  be)  the  practice  of  Forest  Settlement 
Officers,  to  treat  all  really  long-established  customary  practices,  in 
themselves  reasonable  and  requiried  for  the  well-being  of  the  villages 
and  individuals  in  the  neighbourhood  of  the  forest,  as  virtually 
rights  J  and  I  would  have  them  limited  where  it  is  just  and  necessaiy, 
not   on    any  supposition    that  they    are  only  licenses,  but   as 


'  It  is  not  too  nmeh  to  say  that  if  fovett  rights  in  India  [had  to  he  establifbed 
as  rights  of  common  have  in  Bngland,  two- thirds  of  them  would  not  stand  tbt 
test. 

Yon  have  always  to  show  that  either  yon  and  yonr  Ancestors,  or  yon,  as  the  holder 
of  a  certain  estate,  and  those  who  preceded  yon  in  that  estate,  have  the  righL  A  emtiom 
alleging  all  ik^  iuhabiiamU  of  a  place  had  a  right  of  grazing,  was  held  had  (Williams, 
page  18),  becante  there  was  an  indefinite  and  flnetnating  body,  not  that  each  penon 
had  a  right  as  an  ancestral  one,  or  iKas  attached  to  an  estate  which  be  held. 
Chistom  may  be  pleaded  to  establish  a  particular  itusident,  to  show  what  a  right  ex- 
tended to ;  and  copyholders  can  plead  cnstom  for  a  right  in  the  manor  of  which  they 
are  tenants ;  but  this  is  an  exception  (Williams,  p.  104). 

*  In  a  paper  read  before  the  Forest  Conference  in  1878, 1  endeavonred  to  clai^fy 
forest  'rights'  into  (I)  strict  rights  and  (2)  privileges,  urging  that  the  Utter  are  of 
course  always  limitable  at  the  will  and  pleasure  of  the  Qovernment.  I  now  think, 
however,  that  the  natural,  legal  and  equitable  limitation  which  is  inherent  in  nil 
rights  as  exercised  over  another's  property,  is  quite  sufficient  in  all  cases;  and  that  tbe 
legishture  has  done  wisely  in  saying  nothing  of  privileges,  which  in  fact  have  so 
place  in  law  at  all,  and  treating  the  whole  question  as  practically  one  of  rights.  I 
may  here  remark  that  the  term  *'  privilege  "  is  much  used  in  this  senses  in  India, 
but  that  it  now  mnst  be  abandoned.  If  a  standard  dictionary  be  referred  to  it  will 
be  seen  that 'privilege' properly  means  a  right  of  the  strictest  sort.  The  terio 
BOW  properly  used  (see  Act  V  of  1882  for  example)  is  ' license.' 


LIMITATIONS  TO  WHICH   BIGHTS  OF  USSR  AEE   SUBJBCT.       11$ 

rights  limitable  on  the  basis  of  an  equitable^  civilised,  law   of 
rights^o. 

I  only  wish  the  origin^  and  history  of  rights  in  India  to  be 
borne  in  mind,  lest  any  one  should  urge  that,  however  authoritative- 
the  principles  I  have  established  in  European  law,  it  ought  not  to 
be  applied  in  India. 

It  is  not  questionable,  as  I  have  elsewhere  fully  shown,  that  the 
unoccupied  waste  in  India  always  belonged  to  the  governing 
power.  But  for  centuries  that  waste  remained  largely  in  excess  of 
the  cultivated  area,  and  the  people  from  the  villages  wandered  into 
it  at  their  will  and  took  what  they  wanted  from  it,  no  one  prevent- 
ing them.  But  the  moment  the  governing  power  desired  to  make 
a  grant  of  the  waste  to  be  brought  under  cultivation,  the  land  was 
given  as  an  unencumbered  grant,  and  the  exercise  of  grazing,  &c., 
simply  had  to  cease^.  No  one  would  have  dreamt  of  such  a  thing 
as  compensation  for  the  stoppage  of  the  practices  ^of  grazing  and 
wood-cutting.  Those  that  had  cattle  simply  moved  on  to  the  next 
jungle ;  wood-cutters  removed  to  the  next  hill-side  :  that  was  all. 
In  the  same  way,  whenever  the  monarch  wanted  a  '^  shikfirg^h,'' 
or  hunting  preserve,  or  a  place  for  his  stud  to  gpraze  in,  he  at  once 
took  the  land  and  prohibited  any  interference  with  it,  and  often 
punished  with  barbarous  severity  any  attempt  to  trespass  or 
infringe  his  prohibition.  Nor  did  the  ruling  power  hesitate  to 
i^ue  orders,  which  were  really  orders  for  the  conservation  of  the 
forest  in  so  far  as  the  intelligence  of  the  day  understood  it.  These 
orders  generally  extended  to  declaring  teak,  sandalwood,  or  black- 
wood  (or  whatever  it  was)  to  be  *'  royal  trees,''  not  to  be  touched 
by  any  one;  and  in  msaiy  provinces  these  orders  have  been  made 
use  of  in  forest  conservancy  to  this  day. 


V  Of  eooTM  there  may  be  in  India,  just  as  in  Europe,  real  "Itcensea,"  (eoii- 
eetMU  of  French  law)  not  in  any  sense  rights,  and  dependent  solely  on  the  plensare 
of  Oovemment  ;  bnt  these  have  nothing  wfaateYOr  to  do  with  rights  or  with  forest 
Bettlenient. 

*  See  this  admitted,  though  not  so  directly  stated,  in  the  Kanflra  Judgment 
(p.  222).    It  is,  however,  quite  beyond  question. 

X 


__■»  fc-y*^  «  rji.is^rmsct  foe  Ptsasi  omnaA. 

TTiE  ^Uit  «B(  titsetoR  Hi  tbe  jweitimL,  not  of  oae  wlio  gmited 
T^rirs  or  v:i.-  safi^rec  ISOE  !(■  eww  np  »dvorBe]y,  bat  rf  goe  wko 
cnt-wmi^  iss:  ic  sa  mteTJen  K  nnr  manont,  sinplj  does  aot  cue 

~b    iL    SL 

T^  wox.  aa.9  si  ^cuusjn  ibs  liun^^^  ti  faUJe  a^t  nun 
m-c  c  vrrumo:  bnuf  aaaii.  and  anj-  aouKint  a£  wood  be  cat, 
pTBoauI^  Wonma  leagiiaefc  am  it  KonlrisAc  grait  IiiD  m^est 
OBL  n.  ee-ssa.  c^^cn^^  «-tu:a.  esc  W  wiu  utw  jfaJ  v  a  bi^  l»ekUi, 

luw  TaiauL.  Ix.  mz  &  isir  itigg-wia  tbnr  is  bo  fonrt  at  all,  and 
n.  vi!-T  nua-.^   ju-TauL  jiifwiiir  Inc  lua  ich  « ttgagig  the  ana  for 

T.  ACL  X  jkssl  u  m  -TMtaac  im  la£a  tkat  fmttU  hmi  m  mecet- 
ae-^  _»4.i»  H  .«  Mt^ai^iir  v^aMc-Mfl  ^  fie  fnmaeet,  aad  that 
«3tfBn>s  3if»iQf  5ill  isjstei.  i£  MLv  T»h»hV  txtmt  DT  kiod,  tfaey 
auiui£  A  aic^eiarT  m  iiiuanwic ;  «1hb,  uc^  flor  hat  settlenKntE 
)«^st  ti  oiOfiaiuu  'V318:  «ani  iManged  to  l^  liUagea  aad  what 
V  ^-'imtcmamSf  sukl  3.c  iat  iaa  ztrnt  dw  idoa  of  a  rifU  to  graze 
4r  V  na  waa^  vio:^  nr  joiauwwaac  u  tke  deue  to  dcmanate 


.^  1  ao^  )nc.-c*p  1  a^  wC  jajijg — br  boB  it — tbat  it  vas 

ft)t  |iii3KC>  ^tss  JBL  3Kf«r  £f  aNwi  tkac  awiat  and  meoBBeaij 

■aiiy  «  «MyBacaitt  j£-^;^gto^*— daagitethMthedeBignatiwi 

tbijr  v«t<t  V«a  <Bsxj(i{  u.    Ii  «aa  n^Kribk  to  Mcne  I7'  law  the 

■^5»  ^i  *^  <dia«R  wuMttt  at  tiri^  tfe  fesHt  aad  to  amie  extent 

A»tk&£iiaiat«>f  T«iIh«1bw.  ABdJHtaBwchM«eaootded»"Fn>- 

f-'-^-7~"r^"*""n  lin  f.  II"*!  ■■.  iiiili  ■'"|inifrij'^"---xM-" '- 

BttB  «iKitt^  tfe  imwfnttjid  the  tom  "  lights," 

tkat  tkF  «%n  af  sv^  i^feaskiwld  not  be  forgotten, 

■It  MoktB  tt  ■««  thoa  ct^  naiaiitiV  that  Western 

idfa^  tW  tn«  aatvM  aad  the  necessaiT  limits  of 

mU  b«  agftttJ,  a*  w«n  as  the  legal  name  aod  its 

'^■M**'    H  that  was  anttiag  to  ^erent  a  Raj- 
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pot  Cfhief,  a  Miig^  Emperor^  or  an  Amur  of  Sindh^  from  abeo- 
liitely  doeiiig  large  areas  of  forest  for  the  selfish  purposes  of  sportj 
how  much  more  reasonably  can  it  be  tuged  that  the  present  Oot- 
emment  has  a  right — ^f or  the  public  welfare  and  for  future  safety-— 

« 

to  insist  on  the  conservation  of  its  forests^  and  for  that  purpose  to 
r^ulate  the  rights  of  user  in  them^  to  what  is  necessary  for  the 
safety  and  permanence  of  the  forest. 

§  9.*-^ome  etmnequencei  of  the  principle. 

It  follows  naturally^  that  if  a  light  can  only  be  so  exercised 
that  the  property  is  not  injured^  there  can  be  no  euch  thing  as  a  fight 
to  do  a  wanionljf  deetruetive  act,  or  to  a  usage  exercised  in  a  manner 
dfistmctiYe  to  the  forest  soil  and  growth'. 

No  person^  for  instancej  could  conceivably  have  a  ri^hi  to  go 
about  a  sfl  forest,  kiUing  outright  stem  after  stem  for  the  sake  of  a 
small  cup  of  resin,  worth  perhaps  an  anna  or  two-^if  so  much.  If 
there  was  a  right  at  all,  it  would  be  only  to  extract  resin  in  some 
way  not  inconsistent  with  the  proper  maintenance  of  the  trees. 

Some  rights  are  in  India  habitually  exercised  in  a  destructive 
way.  Some  who  have  perhaps  a  real  right  of  grazing,  insist  that,  for 
its  {MTOper  exercise,  it  is  necessary  to«et  fire  to  the  old  grass  clumps, 
80  that  new  and  tender  grass  may  spring  up.  Where  this  is  done 
in  a  fbiest,  so  that  trees  or  brushwood  (that  are  of  any  value  as  part 
of  the  estate)  are  injured,  it  is  clear  that  Government  has  a  perfect 
righty  while  allowing  the  grazing,  to  put  a  stop  to  its  exercise  in 
tills  destructive  manner. 

Nor  is  it  of  any  force  to  argue,  that  popular  opinion  (and  even 
tiiat  of  some  persons  who  ought  to  know  better)  maintains  that 
forests  are  not  injured  by  fire  passing  through.  If  it  is  a  question 
what  is  injurious  to  a  forest  and  what  is  not  so,  it  is  necessarily  pro- 
fessional opinion — as  competent  as  can  be  had — that  must  be  taken, 
and  not  the  opinion  of  ignorant  and  unlettered  persons,  or  what  is 
held  as  the  "  popular  idea  *^  on  the  subject. 

*  It  bafl  been  ezpreisly  decided  io  England  that  there  cannot  be  a  prescripUye 
rigbt  to  do  an  nnlawfnl  thing  (Attorney  Geaeral  o.  Matfaiaa.    See  Williami,  p.  177). 
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I  here  purposelj  omit  the  mentioD  of  the  practice  of  temporary 
cultivatioii  called  '*  jam/'  '*  bewar/'  "  kumri,''  •*  toungy  V  becaase 
there  are  other  questions  and  oonsiderationB  involvedj  which  we  are 
notj  in  the  present  stage  of  our  study,  in  a  position  to  discoss.  The 
matter  will  be  fully  dealt 'with  in  a  later  section. 

Sectiok  II.-— The  extent  of  the  necessary  limitation  of 

Forest  eiohts. 

§  1. — h  musi  permit  the  maintenance  of  the  forest  in  a  eatisfaetory 

state. 

A  question  will  naturally  arise  regarding  this  principle.  Oranted 
that  a  certain  regulation  of  rights  is  justly  admissible  on  a  true 
understanding  of  the  nature  of  a  forest  right,  to  what  extent  can 
this  limitation  proceed  without  giving  rise  to  a  claim  for  com- 
pensation ? 

This  must,  especially  in  a  country  like  India,  depend  to  a  great 
extent  on  the  merits  and  circumstances  of  each  particular  case. 
The  general  rule  is  that  the  right  can  always,  without  compensa- 
tion, be  restricted  to  what  the  forest  will  bear,  without  either  {a) 
injuring  it  if  it  is  at  present  in  a  good  state,  or  (b)  preventing  its 
restoration  and  improvement  if  it  is  in  a  bad  state.  When  it 
comes  to  the  question  how  must  rights  be  regulated  in  any  given 
forest,  of  course  the  forest  will  have  been  professionally  examined 
and  reported  on ;  and  it  will  then  be  known  what  portions  of  it  can 
be  left  open  to,  and  what  must  be  closed  against,  the  exercise  of 
grazing  or  of  any  other  right ;  what  quantity  of  wood  can  be  given 
to  right-holders,  and  what  cannot. 

The  Forest  Settlement  Officer  will  naturally  require  all  this  to 
be  explained  and  justified  to  him,  and  there  may  be  of  coarse  some 
discussion  and  reference  to  higher  forest  authority,  or  to  the  orders  of 
Government,  before  the  matter  is  settled*.  But  however  that  may 
be,  it  (the  question  whether  a  given  forest  can  or  cannot  properly 
bear  such  and  such  rights)  is  ultimately  a  question  of  fact,  which 
must  necessarily  be  decided  on  the  basis  of  the  best  professional 
advice  which  is  available. 
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§  i.-^'Ukder  wiai  sort  of  management  U  the  fortst  to  le put  f 
Here  at  once^  I  think^  it  will  be  evident  that  the  question  what 
amount  of  grazing  and  wood-cutting  or  other  rights  a  forest  can 
properly  bear  without  being  injured^  is  dependent  on  what  sort  of 
management  the  forest  is  to  be  kept  under.  If  I  am  content  with  a 
Teiy  low  standard  of  management^  it  is  obvious  that  I  need  not 
require  nearly  so  much  restraint  on  rights^  as  if  I  desire  to  adopt 
a  very  perfect  or  high  standard  of  management.  Consequently, 
the  question  how  far  it  is  lawful  and  reasonable  to  regulate  rights 
in  a  forest^  depends  very  greatly  on  this  further  question — ^what 
degree  of  excellence  in  management  is  the  forest-owner  entitled  to 
be  allowed  to  attain  ?  Oiven^  that  standard^  rights  must  be  regu- 
lated to  such  an  extent  as  will  enable  him  to  attain  it. 

This  will  be  understood  by  an  example  in  the  concrete  form. 
It  will  be  easily  admitted  that  if  I  have,  say,  an  oak  forest,  in  order 
that  I  may  work  and  utilise  it  properly,  I  must  always  be 
allowed  to  have  a  certain  area  closed  against  grazing,  so  that  the 
requisite  area  of  seedlings  and  young  growth  may  be  given  a  fair 
chance  of  coming  up.  I  must  also  require  that  the  whole  of  the 
acoms  which  fall,  are  not  grubbed  up  by  pigs  under  a  right  of 
'*  pawnage,''  or  I  should  have  no  seedlings.  Here  it  is  easy  to  de- 
cide that  the  terms  I  demand  for  the  management  of  my  forest  are 
moderate ;  having  an  oak  forest,  I  merely  demand  what  suffices  to 
maintain  it  as  an  oak  forest,  in  a  proper  gradation  of  ages ;  con- 
seqaently  the  limitation  of  rights  asked  is  only  just  and  reasonable. 
Bat  supposing  I  desire  to  put  my  forest  under  treatment  to  change 
acre  after  acre  into  pine  forest  ?  Here  I  shall  virtually  deprive 
the  right-holders  of  the  necessary  material  altogether.  There  will 
soon  be  no  acorns^  and  the  grass  will  be  very  much  less,  if  any  at  all 
remains.  Suppose^  further,  that  this  conversion  should  be  a  great 
improvement,  a  step  which  largely  increases  the  value  of  the  forest 
to  the  public^ — can  I  limit  rights  to  the  extent  which  will  enable  me 
to  carry  it  out  ?  Or  take  another  case.  .  It  is  often  highly  to  the 
interest  of  forest  conservancy  to  convert  a  coppice  forest  into  a  high^ 
timicr  forest ;  can  I  at  once  make  the  necessary  cutting,  so  that 
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after  it  is  done  there  will  be  nothing  left  to  satisfy  rights  to  fire- 
wood which  may  previously  have  existed  ? 

§  3. — Different  answers  propounded. 

In  some  systems  of  law  it  is  maintained  that  the  exeieiae  of 
rights  can  never  extend  to  prevent ''  that  scientific  and  thorough 
management  of  a  forest  which  has  for  its  object  the  largest  perma- 
nent yield  of  the  most  valuable  kind  of  timber/'  In  that  case  the 
above  questions  would  be  answered  in  the  aflirmative. 

It  is^  however^  difficult  to  agree  to  this  ponclusion.  Such  a  rale 
seems  to  err  by  looking  too  exclusively  at  one  side.  The  value  of 
the  rights^  as  conducing  to  the  welfare  of  the  population^  must  also 
be  taken  into  consideration.  When  that  is  done,  it  may  at  onoe 
appear  that  a  high  production  of  the  most  valuable  timber  may 
show  the  greatest  positive  income,  and  yet  the  forest  may  not  be 
producing  what,  in  the  largest  economic  sense  of  the  term,  is  the 
most  valuable  return'. 

The  production  of  the  direct  revenue  to  the  State  is  of  great 
importance,  and  of  such  obvious  value  that  no  one  is  likely  to  under- 
rate it^  But  revenue  is  not  the  only  thing  to  be  considered.  It 
may  happen  that  a  forest  kept  partly  for  grazing  and  partly  for 
wood  may  be  the  most  practically  valuable,  and  may  best  answ^ 
the  end  of  public  forest  estates  considered  from  a  broad  point  of 
view. 

Dr.  Pfeil  remarks  that  in  the  beech  forests  of  the  Danube 
provinces,  the  feeding  of  animals  on  the  beech-mast  is  of  more  value 
than  the  wood;  and  that  even  resin  production  may  be  of  the 
same  extensive  value. 

*  See  thi6  weU  esplamed  by  Pfeil  (p.  7,  §  8).  He  pntB  it:— *'I74wr  mamlMM 
die  SoUerzeft^ung  foermeihren,  und  doeh  den  Qeeammtertrag  dee  WdldbodemsJ^ 
da$  netional  ifinkommen  vermindem'* 

^  And  I  may  take  this  opportanity  of  calling  the  attention  of  stodents  to  the 
fallflcy  of  those  complaints,  which  one  sometimet  sees  in  public  prints,  that  foraati 
shoold  be  retained  with  the  "  selfish  object  of  filling  the  treasury  " — ^aa  if  Qt^n^n* 
ment  was  a  private  company,  whose  treasury  was  for  its  own  enjoyment;  and  as  if  tba 
reveiioe  from  forests  did  not  always  pro  tanto  save  the  people  at  large  fnrai  having  x/^ 
pay  taxee,  to  make  up  the  same  amount^  if  the  forests  did  not  yield  it. 
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§  4i.-^TAe  atuwer  accepted. 

It  is  evidently  then  a  prinoiple  to  be  aooepted  in  India,  that 
botii  sides  most  be  considered^  and  that  such  a  management  of  the 
forest  mnst  be  aUowed,  and  sneh  conversion  and  imptovement  of 
the  forest  provided  for^  as  is  in  each  individual  case  consistent  with 
a  thoroagh  respect  for  M  the  oonditi<ms. 

And  the  meaning  of  the  Indian  Act,  where  it  speaks  (section  16) 
of  the  ''maintenance  of  the  forest/'  or  the  ''  due  maintenance  and 
improvement ''  of  the  forest^  will  be  generally  found  conformable 
to  this  principle,  if  it  is  interpreted  to  mean  (1)  the  mainienanoe 
eftkefcfut  in  a  normal  coadUion,  suck  as  is  proper  to  a  weU^mamaged 
fared  of  iU]iind,  whether  a  high-timber  forest  (in  the  case  of  teak  *, 
or  M,  or  deodar/ or  other  trees  usually  oF  timber  dimensions),  or  to  a 
coppice  forest,  such  as  a  ''  rakh,"  or  fuel  reserve,  and  so  forth ;  and 
(2)  iftkefofeei  ie  m  a  bad  or  ruined  condition  (the  result  of  fires, 
over-cutting,  over-grazing,  or  any  other  cause),  ite  improvementibg 
partial  eloHng,plantingy  and  other  reeogniBcd  methode  of  reetoration. 

1£  the  forest  is  in  a  fairly  good  state  to  start  with,  the  regula- 
tion of  rights  must  extend  to  what  is  needed  for  keeping  it  in  a 
good  state :  its  reproduction  must  be  allowed,  and  provision  made  for 
attaining  the  object  of  all  forest  management,  namely,  ihfi  estab* 
Ushment  of  a  graduated  scale  of  ages,  a  properly  proportionate 
area  of  the  whole  area  being  occupied  by  each. 

If  the  forest  is  wo^  in  a  good  state  to  start  with,  rights  must  be 
so  r^pilated  as  to  facilitate  its  restoration. 

In  such  cases  the  remarks  of  Eding  will  be  found  applicable  ^ . 
('It  is  always  admissible  for  the  forest  proprietor  to  place  imder 
management  a  forest  not  yet  subjected  to  a  regular  periodical  work- 
ing; and  he  should  then  be  allowed  to  divide  his  forest  (according 

*  Spesking  gvDoraUy,  in  loiiie  parto^  uid  etpedaUy  where  teak  begini  to  paM 
iti  nataril  geogiaphleal  lone  of  effeotm  prodnetion,  it  appean  to  prodnoe  onlj 
poUt,  and  then  ooppioe  forest  may  be  its  normal  condition,  fint  I  do  not  know  that 
ovr  knowledge  ai  yet  enablei  me  to  say  this  poeiUvely. 

•  Eding,  page  87. 
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to  the  opinion  of  professional  foresters)  into  compartments  to  be 
successiyely  worked  {Sehldge)  and  to  keep  a  certain  nomber  of 
ihem  closed  against  grazbg.  And  so  in  an  altogether  rained 
foresti.  the  owner  may  always  divide  it  into  compartments  for 
treatment^  and  keep  a  portion  of  them  closed^  provided  he  makes  his 
division  in  such  a  way  as  to  afford  proper  space  for  the  feeding  of 
the  cattle  which  the  right-holder  is  reasonably  entitled  to  picture. 

And  if  it  is  asked  whether^  under  the  head  of ''  restoring ''  a  forest^ 
I  conclude  the  change  of  a  coppice  forest  into  a  high-timber  forest, 
I  reply  in  the  affirmative,  because  the  advantage  to  the  State  may 
be  very  great.  But  I  am  led  to  this  answer  because  such  a  plan 
of  conversion  can  be  carried  out  gradually,  or  perhaps  over  part 
only  of  the  whole  area ;  and  as  provision  can  be  made  for  firewood 
rights,  and  as  grazing  is  not  affected  materially,  there  is  no  reason 
to  include  such  a  conversion  among  those  total  and  complete 
changes  of  management  which  virtually  diminish  the  enjoyment 
of  rights  beyond  what  is  fair,  and  therefore  give  rise  to  a  claim  for 
compensation.  This  opinion  is  supported  by  the  continental 
authorities.  In  all  such  cases  the  working  plan,  or  forest  cultiva- 
tion plan,  will  be  so  arranged  as  to  close  portions  of  the  forest  on]/ 
at  one  time,  so  that  rights,  can  be  exercised  in  the  other  parts'* 
Both  sides  will  be  considered  and  arrangements  made  according1y^ 
If  it  were  not  possible  to  effect  such  a  change  from  an  inferior  to  a 
higher  standard  of  management  without   materially  interfering 


f  See  also  Both«  §  266,  and  aathority  qaoted.  The  right  of  graziDg  caoDot 
prevent  the  conrersion  of  a  waste  {dduns)  into  a  forest  hy  planting  (or  into  aoj 
other  useful  property,  meadow,  orchard,  Ac.)  So  the  Saxon  Mandat  of  1813,  f  15; 
only  the  conversion  must  he  piece  hy  piece,  to  allow  the  rights  to  go  on,  otherwiis 
compensation  has  to  be  awarded. 

^  See  Sohenh  Forttrmiht,  §  189,  and  the  Saxon  law  (Mandat  of  1818),  §  11. 

'  It  would  also  follow  that  a  right«holder  can  never  demand  a  change  io  the 
management  from  good  to  had.  For  example,  a  grazier  cannot  desire  that  the  method 
of  "  selection-cutting  "  (of  single  trees  or  small  groups),  where  it  is  proper,  should  be 
exchanged  for  "  clearance«cntting, "  t.f .,  felling  by  large  clearanceB»  so  that  more 
grass  may  grow.  See  Meaume,  Volume  I,  page  879,  §  292,  and,  to  the  same  efite^ 
Both,  §§  226-271. 
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with  the  rightSj  I  should  certainly  say  that  it  could  not  be  under- 
taken ;  unless^  indeed^  it  were  determined  by  authority  to  be  so  desir- 
able^ that  it  was  necessary  to  proceed  to  the  expropriation  and 
compensation  of  the  rights  of  user. 

What  the  precise  application  of  such  data  is  to  be  in  any  g^ven 
case  mustj  as  I  have  said  before>  be  ultimately  dependent  on  a  deci- 
sion based  on  the  reports  and  opinions  of  professional  foresters* 

If  the  state  of  the  forest  is  such  that  the  area  which  must  be 
closed  ^^  leaves  the  extent  of  the  available  portion  too  small  to  pro- 
vide for  the  rights  to  a  reasonable  extent^  or  if  the  extent  of  the 
rights  is  such  that  any  sufficient  closing  of  the  forest  would  seriously 
interfere  with  them^  then  the  provisions  of  the  law  relating  to  the 
<x>mmutation  of  the  rights  must  be  applied. 

§  5. — Case  where  a  very  high  standard  of  management  is  desirable. 

It  may  be  added  generally^  also,  that  if  it  is  desired  to  go  be- 
yond a  merely  sufficient  and  naturally  indicated  forest  manage- 
ment, and  produce  a  more  valuable  class  of  products,  then  the 
necessity  of  such  a  case  must  be  judged  of  by  the  Government,  or 
the  rights  must  be  bought  out. 

This  would  be  the  case  where  an  area  at  the  head-waters  of  a 
stream,  or  necessary  for  some  protective  purpose,  required  to  be 
absolutely  closed,  or  entirely  replanted,  at  once.  Such  a  case  of 
necessity  needs  no  comment.  In  these  cases  even  private  property 
in  the  forests  may  be  interfered  with,  and  therefore  d,  fortiori  rights 
of  user,  where  the  property  is  that  of  Government. 

Speaking  generally,  however,  of  cases  where  no  such  exceptional 
necessity  is  apparent,  and  where  only  it  can  be  s%id  that  it  is  highly 
desirable,  for  revenue  purposes  or  for  trade  interests,  to  alter  the 
management  and  the  class  of  forest,  then  this  cannot  be  admitted 
to  the  detriment  of  rights,   i.^.,  if  it  requires  more  restriction  on 

'  BcmArks  as  to  afcertaining  the  proportion  of  forests  to  be  closed  to  grazing,  and 
^n  the  area  of  different  forest  soils  which  different  kinds  of  cattle  require  per  head, 
«riU  be  foond  in  a  later  section  on  Forest  Rights,  under  the  head  of  '  A. — Grazing.'' 
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them,  than  a  nonnal  business-like  managemeiit  oi  the  forest  would 
involve  ^« 

§  6. — Can  righf^  he  limited  beyond  the  ordinary  standard,  even  on 

compensation  ? 

It  may  also  be  asked  whether  in  such  a  ease  the  improvement 

1  Af  to  the  cue  of  toniuig  ui  o«k  or  decidaoiia  forest  into  a  oooi&toai  forttt 
(which  produces  less  grass)  see  the  remarks  of  Eding  (page  93).  The  loss  of  gias 
in  qoantity  may  be  counterbalanced  to  some  extent  by  the  less  area  of  the  forest 
which  needs  to  be  doesd  against  grazing  in  a  conifer  forest.  The  etreumstaaoes 
of  the  casa  must  be  considered.  A  complete  change  cannot  be  made  if,  under 
giTen  circumstances,  it  would  seriously  or  unfairly  iiyure  the  right-holders,  yon 
Berg  (page  186)  gives  authorities  for  drawing  a  distinction  between  the  esses  of 
limitation  of  rights  {1)  where  it  is  necessary  for  the  eziatenee  of  the  forest  in  a 
normal  condition,  and  (2)  where  it  is  necessary  to  enable  the  management  to  be  altered 
to  one  by  which  the  wry  mott  can  be  made  out  of  the  estate.  In  the  first  he  show* 
(as  aboTO  established)  that  limitation  is  always  admissible  ;  in  the  second  case,  that  st 
least  the  rights  have  to  be  compensated. 

The  Bavarian  law  (March  1852,  §  23)  requires  that  the  forest-owner  should  not 
change  the  management  of  the  forest  (that  is,  the  normal  business-like  raansge- 
ment)  to  the  detriment  of  rights,  without  giving  notice  to  the  right-hold^ns,  and  if 
they  show  that  real  loss  will  accrue  to  them,  paying  due  compensation.  In  If  arch 
1878^  the  (English)  Journal  of  Forestry  noted  (without^  however,  giving  the  name 
and  reference)  a  case  tried  at  law,  in  which,  in  an  oak-coppice  forest^  one  person  had 
the  right  to  cut  the  ooppice  poles  (and  it  would  have  been  just  the  same  if  he  had 
been  the  owner  of  >the  forest,  cutting  his  own  wood),  and  another  the  right  to  feed  pigs 
on  the  acorns  that  fell.  The  latter  objected  that  if  the  coppice  were  out,  no  aooms 
would  fall,  and  his  right  to  feed  pigs  would  virtually  fsil  and  be  reduced  to  nothing. 
(Allusion  to  this  case  will  also  be  found  in  the  "Indian  Forester, "  VoL  III,  page  341.) 
Ko  precedent  could  be  found,  but  it  was  dedded  that  the  person  entitled  to  tiieacwus 
oould  only  have  what  were  on  the  ground,  and  that  he  could  not  deprive  the  othar 
of  his  right  to  cut  the  coppice.  On  the  principle  above  stated,  it  would  bars 
been  put|  that  the  right  of  pawnage  could  not  interfere  with  a  reasonable  aad 
organised  exercise  of  the  cutting ;  but  that  the  cutting  should  not  be  done  aU  st 
once  and  over  the  whole  forest  simultaneously,  so  as  to  reduce  the  other  right  more 
than  in  the  nature  of  the  case  was  necessary.  The  report  is  only  general,  and  I  hare 
little  doubt  that  this  is  what  is  meant. 

The  English  law  allows  the  lord  of  the  manor  to  close  portions  of  the  oomraon  for 
plantation  (Cooke,  p.  89)  or  for  protection  of  young  growth  in  woodlands  (Gooke; 
p.  48).  But  in  both  cases  the  rights  must  not  be  materially  interfered  with,  Lt^  the 
rest  of  the  common  left  open  must  be  suflScient  (see  also  Williams,  pp.  146—151). 

The  matter  is,  however,  of  so  little  importance  in  England,  that  the  hooka  g^re 
only  a  very  cursory  notice  of  the  sulject;  and  they  have  evidently  so  litUe  ooaaideKd 
the  question,  in  the  light  in  which  it  ariKS  in  India,  that  the  authority  of  the 
books  is  not  very  satisfactory. 
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cannot  be  made  id  all,  or  whether  it  can  be  made  iubfeH  to 
competuatian.  I  think  the  correct  reply  to  this  question  is  that 
compensation  is  applied  according  to  the  judgment  of  the  Forest 
Settlement  Officer,  with  reconrse  to  appeal  and  to  revision  by  the 
Local  GK>Yeniment.  It  wonld  be  for  him  to  judge.  If  he  thought 
the  forest  officers  had  conyinced  himi  that  the  change  of  manage- 
ment or  the  improvement  was  one  which  was  greatly  to  the  public 
benefit,  he  would  commute  the  right ;  if  not,  he  would  require  the 
exercise  of  the  right  to  be  provided  for  in  the  forest. 

§  7. — Case  of  an  aggregate  tfrighU. 

Lastly,  under  this  head«  a  question  may  arise  as  to  the  procedure 
in  limiting  rights  in  ike  aggregate^  Supposing  it  to  be  determined 
that  such  an  area  of  the  forest  only  can  be  open  to  grazing  and 
that  so  much  wood  only  can  be  cut  out  of  it.  It  may  be  that  any 
one  right-holder  by  himself,  has  a  right  which  might  easily  be 
satisfied;  but  he  is  not  the  only  man,  perhaps  a  hundred  others 
have  also  similar  rights,  and  the  aggregate  it  is  impossible  to 
supply. 

Under  the  Saxon  law',  respect  is  had  to  the  date  of  the  acquisi- 
tion of  the  rights ;  the  oldest  are  served  first,  and  then  the  later  ones 
have  to  be  curtailed. 

This  principle  could  hardly  be  adopted  in  India,  and  probably  all 
wonld  have  to  be  curtailed  rateably.  Whether  that  curtailment 
would  be  such  as  amounted  to  a  reasonable  limitation,  or  was  so 
serious  as  to  be  a  real  infraction  of  the  right  itself,  is  a  question  of 
fact.  If  the  latter,  the  forest  cannot  be  ruined,  and  compensation 
must  be  paid  and  the  right  got  rid  of. 

SSCTIOK    m. — PbINOIPLES  of  BEOTJLATION  applied  to    DiyPBBBNT 

0LAS8B8  OP  BIGHTS. 

§  1. — Clauification  of  foreet  rights. 
I  shall  at  once  proceed  to  the  application  of  this  principle,  and 

*  B&rgerliche  QeMtibnch  (§  529). 
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shovr  how  it  is  right  and  proper  to  regulate  the  different  kinds  of 
forest  rights  conformably  to  the  principle. 

Properly  speaking,  this  section  should  be  introduced  at  the  point , 
where  I  come  to  speak  of  the  provisions  of  the  Indian  Forest  law, 
regarding  the  Settlement  Officer's  action  in  recording  orders  for 
the  exercise  of  rights  inside  the  forest.  But  to  do  so  would  be  to 
introduce  a  long  episode^  which  would  break  the  thread  of  the 
narrative  of  the  steps  to  be  taken  for  constituting  a  permanent 
or  '  reserved  '  forest  which  I  desire  to  retain  unbroken.  I  therefore^ 
as  a  preliminary  matter,  dispose  of  the  ''  regulation  "  of  each 
kind  of  forest  right. 

The  European  text-books'  classify  these  rights  variously, 
according  to  the  history  of  the  subject  and  the  nature  of  the  rights 
which  are  customary. 

For  the  purpose  of  this  Manual  it  will  be  most  convenient 
to  deal  with  forest  rights  in  the  following  order  :— 

(J)  Grazing  (or  pasture)  • 

{B)  Grass-cutting. 

{C)  Lopping  boughs  and  gathering  leaves. 

{D)  Wood  rights  (classified  xmder  their  several  kinds). 


"  For  example,  Hartig^'s  claseiftcation  (Font  and  JagdarchiF  Jahrgang,  Vol.  I 
as  quoted  in  R5nne,  Die  VerfHsenng,  &c.  dee  PrenBsichcD  SUates,  185^  Pkrtg! 
Abtheil  I  Font  nud  Jagd  Weeen, pp. 716-749)  is  :  I,  wood-righte  ;  II,  grazing;  in* 
gnui-cattiDg ;  IV  ,*'  itreu"  (inclading  the  ooUectton  of  heather,  broom,  turf,  moss,  &e^ 
aa  well  as  dead  leases  on  the  surface) ;  V,  rights  to  collect  resin  ;  VI,  hunting  ;  VII, 
^^CTfiTiDfiT  ^or  stones,  limestone,  loam,  clay,  &e. ;  VIII,  rights  to  nse  of  water  and  fish- 
ing ;  IX,  rights  of  way  ;  X,  right  of  cattle-way. 

Meauwte,  while  stating  that  rights  of  user  (droiU  ^uMoge)  "  may  he  as  Tsirious 
as  the  wants  and  will  of  man, "  classifies  the  practically  preyalling  rights  under 
two  heads  ~wood  rights  and  patlura^e.  Other  rights  are  not  specifically  alladed 
to  even  in  the  Code.  The  right  to  collect  humut  (ttreunutzuuff),  which  occopies  such  a 
large  space  in  most  German  books,  and  is  indeed  a  very  serious  right,  aa  involving 
the  interference  with  the  surface  soil,  is  not  alluded  to.  Eding  deals  with  riglits  in 
the  following  order  :  I,  grazing  rights,  including  cutting  grass  and  taking  tM^e*  for 
fodder  (not  lopping  boughs,  which  is  not  recognised)  ;  II,  rights  of  way  $  m, 
rights  to  dead  leaves,  Ac,  "streu  j  "  IV,  wood  rights,  sub  divided  into  buildiog  wood! 
industrial  wood,  firewood,  dead  wood,  windfall  and  stumps ;  V,  right  to  reain. 
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{E)  Bights  to  scrape  up  dead  or  decayed  leaves  from  the  forest 
soil  for  litter  or  manure. 

{F)  Bights  to  other  forest  produce,  i.e.,  collecting  honey  and 
wax,  flowers,  fruits,  seeds  and  plants,  bark,  resin,  wood -oil. 
Tarnish,  gum;  digging  gravel,  laterite,  limestone,  clay, 
&c. ;  manufacturing  "  kutch  "  or  catechu ;  and  burning 
charcoal,  lime,  and  ''  surkhi.  '^ 

(G)  Hunting  and  fishing. 

(fl)  Under  this  heading  I  shall  treat  of  the  temporary  and 
shifting  cultivation  called  "  kumri,  **  "  jum, "  ''  bewar,*' 
"touDgya,''  and  by  other  names  in  various  parts  of 
India  and  Burma.  It  may  be  doubted  whether  there 
is  a  strict  right  to  this,  but  under  many  circumstances  it  is 
analogous  to  a  right,  and  this  is  the  most  convenient  place 
to  treat  of  the  practice. 

All  these  rights  will  probably  become,  in  one  place  or  another^ 
the  subject  of  claims  before  the  Settlement  Officer.  Wood  rights 
and  claims  to  pasture  are^  however,  the  commonest  and  the  most 
extensive. 


§  £. — The  regulation  of  forest  rights ^  how  to  he  carried  out. 

The  general  principle  of  the  limitability  of  rights  being 
establislied  in  the  manner  explained,  the  student  will  readily 
understand  that  the  practice  of  countries  in  which  natural  forests 
have  long  been  under  rational  management,  has  established  certain 
principles  of  limitation  for  each  class  of  rights  so  as  to  enable  these 
rights  to  co-exist  with  the  normal  management  of  the  forest.   . 

Many  of  these  principles  will  commend  themselves  as.  in- 
herently reasonable,  and  should  be  studied  as  affording  a  practical 
guide  in  the  work  of  settling  rights  in  India. 

•  We  have  not  yet  a  body  of  rules,  or  decided  cases  of  our  own  ; 
we  can  therefore  only  arg^e  from  the  analogy  of  the  rules  which 
have  been  found  practicable  and  fair  in  other  countries. 
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It  will  be  borne  in  mind  that  I  am  here  speaking  of  sach  regm^ 
lation  as  is  ordinarily  necessary  to  ensure  the  proper  management 
and  reproduction,  and  to  obviate  waste  and  the  gradual  deterioimtioii 
of  the  forest. 

If  the  right  so  restricted  were  still  such  that  forest  manag^e- 
ment  would  be  impossible,  or  if  (as  described  in  the  last  section)  it 
is  desirable  to  adopt  such  a  management  of  the  forest  as  necessi- 
tates a  still  further  restriction  of  the  right,  so  that  its  enjoyment 
would  be  seriously  diminished,  then  the  law  refers  the  matter  to 
the  judgment  of  the  Forest  Settlement  Officer,  who  (subject  to  the 
provisions  for  appeal,  revision,  &c.)  may  commute  the  right,  t •«., 
order  its  extinction  subject  to  compensation. 

A.— Grazing  rightB  and  grass-cnttiiig. 

§  i.'-^Questicns  arinng. 

If  the  right-holders  could  graze  an  indefinite  (t.^.,  an  unlimited) 
number  of  cattle,  it  is  obvious  that  it  would  be  impracticable  to 
make  any  proper  arrangements  for  forest  conservancy  whatever. 
Under  cover  of  so  wide  a  right,  the  claimant  might  introduce  snch 
a  number  of  cattle  into  the  forest  that  the  owner  of  the  forest 
would  never  get  a  seedling  up  and  would  never  be  able  to  re-plant  a 
blank  place.  While,  if  it  were  attempted  to  confine  the  large 
number  of  cattle  to  a  part  of  the  forest,  the  cattle  would  starve,  or 
the  soil  would  be  so  overpastured  and  destroyed  that  in  a  few 
years  nothing  would  remain. 

The  ''  happy  mean  ^'  to  be  aimed  at  is  to  allow  such  a  number 
of  cattle  to  graze  as  will  permit  of  proper  periods  of  rest  and 
protection  to  certain  compartments  or  portions  of  the  forests 
while' the  remainder  is  grazed  over,  and  that  remainder  should  be  of 
such  extent  that  cattle  can  find  sufficient  food  without  being  com- 
pelled to  gnaw  at  roots  of  vegetation  or  trees,  or  pull  down  branches 
and  bite  o£E  the  young  shoots. 

The  Indian  law,  therefore,  requires  that  when  cattle  are  alloi^ed 
to  graze  inside  the  forest,  it  should  be  specified— 

(a)  what  number  is  allowed  ; 
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{b)  what  Hnd  or  description  of  cattle ; 

{e)  within  what  local  limUa  (portions  of  the  forest)  grazing  is 

to  be  aUowed ; 
(d)  at  what  reasons ; 

as  well  as  any  other  particulars  regarding  conditions  necessary  to 
be  observed. 

§    4.— JXtf  number  of  cattle. 

It  very  often,  indeed  most  commonly^  happens^  that  a  g^razing 
right  is  claimed  in  general  terms^  i.e,^  it  is  not  determined  by  the 
terms  qf  tie  rigJU  itself  how  many  cattle  of  each  kind  can  be  pas- 
tured in  pnrsoance  of  it. 

Under  these  circnmstances,  some  systems'of  law  have  laid  down 
certain  principles  for  limiting  the  number  of  cattle  which  may 
claim  to  graze*  These  principles  have  no  special  reference  to  forests^ 
and  are  equally  applicable  to  grazing  on  a  grass  common^  or  heathy 
or  any  other  place. 

It  diould  be  remembered^  however^  that  even  where  such  prin- 
ciples are  adaiowledged  as  limiting  the  right  in  any  case^  the 
number  of  cattle  may  still  be  regulated  according  to  what  the 
forest  can  bear^  whenever  it  happens  that  the  right  is  to  be  exer- 
cised inside  a  forest. 

Fracticallyj  therefore^  th^  principles  which  I  have  alluded  to  are 
of  only  limited  value ;  and  with  reference  to  /ore%t  grazing  we  do 
not  care  much  about  them.  What  is  looked  to  is  the  number  wMch 
iAef&rest  estate  can  properly  pastmre  without  injury  to  the  forest^  and 
that  is  really  the  only  practicable  principle  to  which  ultimately 
we  have  to  fall  back  upon. 

It  will,  however,  be  interesting  and  profitable  to  understand 
also  some  of  the  principles  first  mentioned. 

§  ^.'^CatUe  required  by  owner  fqr  personal  use.  Cattle  levant  and 
couciantt  Cattle /or  trade.  Toung  of  cattle  included  in 
number  entitled. 

It  is  a  proposition  .of  general  applicability,  and  one  that  we  shall 
meet  with  again,  that  a  right,  not  embodying  by  itfi  nature  any  terms 
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to  the  contrarjj  always  carries  with  it  the  meaning  that  it 
extends  to  the  supply  of  the  pergonal  and  individual  wanU  of  the 
right-holder^  or  of  the  house  or  land  for  the  beneficial  enjoyment  of 
which  the  right  exists.  But  this,  does  not^  in  the  case  of  cattle 
gi'<^ii3gi  go  any  way  towards  defining  the  number. 

In  England  and  some  other  European  countries^  where  the  right 
is  appendant  (or  appurtenant)^  it  is  always  held  that  the  number 
of  cattle  to  be  pastured^  is  the  number  which  are  ''  levant  and 
eoucAant  '*  on  the  dominant  estate.  This  phrase  means  that  it  is 
consideied  how  many  cattle  can  live  on  the  fodder  available  to  the 
estate  which  holds  the  right  during  winter^  when  the  grazing 
ground  is  naturally  not  available^  and  the  cattle  are  kept  in  stall. 

As  many  cattle  as  the  estate  can  find  fodder  for  during  winter, 
BO  many^  and  no  more^  it  may  take  to  pasture  in  the  servient  f orestB, 
or  other  property^^  during  the  grazing  season. 

In  India  such  a  test  as  this  would  not  be  useful.  But  it  would 
be  probably  advantageous  to  adopt  some  of  the  other  methods 
indicated  in  the  footnote.  It  may  be  desirable  to  eounl  ike  kmei 
in  the  village  and  consider  what  each  really  require*  for  plough  cattle 
and  for  supply  of  milk^  &c.  If  the  number  varies  from  time  to 
time^  it  will  be  fair  to  take  an  average,  and  that  average  would 
be  equitably  based  on  a  period  of  twelve  years^  which  is  so  usually 
adopted  in  Indian  law. 

It  is  always  held  that  cattle  kept^  not  for  ploughing  or  for 
household  wants^  but  as  etoci  for  commerce,  are  not  included  in  the 

<  See  Cooke,  pp.  10, 11,  and  28. 

The  Hanoveriao  law  (Liandei  (EkoDomie  Geeetsbach,  196^,  p.  19)  adopti  thit 
principle  if  the  plan  of  taking  an  average  cannot  be  foUowed.  The  three  methodi 
nro^ 

(1)  To  take  an  arerage  of  the  cattle  actoally  in  poaaeasion  doling  the  Ust  ten 

yeara. 

(2)  The  wanta  of  each  honae  with  reference  to  the  qaantitj  of  meadow  and  eaU 

tivated  land  attached  to  it 

(8)  The  eatimate  from  wintering  of  cattle  aa  above. 

The  role  in  the  text  ia  applied  in  Pmsaia  when  the  number  ia  not  otherwise 
ascertainable  (see  Eding,  p.  90),  and  it  ia  the  aole  teat  nndcr  the  Saxon  Mandati  of 
1818  and  1828  (Arte.  18  and  17  respectively)  aa  it  ia  in  Engliah  law. 
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number  entitled  to  graze^.  To  include  them  would  offend  against 
the  principle  that  personal  and  individual  wants  are  the  measure  of 
a  right  of  user.  A  man  requires  cattle  to  plough  his  land,  and 
give  milk  to  his  family ;  but  if ^  besides  that^  he  keeps  cattle  to  sell 
and  make  a  profit  of^  be  can  well  feed  them  out  of  the  profits : 
they  are  not  necessary  to  his  personal  or  household  wants.  (I  am 
speaking  always  of  course  of  rights  where  there  is  no  proof  of 
special  terms  to  the  contrary.)  Such  a  condition  is^  I  believe, 
generally  to  be  found  in  Indian  Forest  Rules  when  the  number  of 
cattle  is  not  expressly  fixed,  and  it  is  certainly  reasonable. 

It  is  also  questioned  by  some  of  the  European  authors  whether 
He  young  of  eattU  are  to  be  allowed  in  excess  of  a  number  fixed 
by  any  such  methods  as  I  have  mentioned. 

Meaume  '  thinks  not,  because  of  the  abuse  which  might  arise 
and  the  facility  with  which  a  fixed  number  might  be  exceeded 
under  this  pretext.  In  Prussia  the  young  are  not  counted  apart 
from  their  dams  as  long  as  they  are  sucking.  The  Bavarian  law 
allows  the  young  to  be  admitted  without  counting,*  up  to  a  fixed 
age  of  one  year^.  Some  such  arrangement  will  probably  be 
adopted  in  Indian  practice.  It  seems  reasonable  to  allow  the  young 
for  a  time,  but  when  they  are  grown  up  and  commence  to  graze  on 
their  own  account,  they  must  be  regarded  as  in  excess  of  a  fixed 
number,  and  be  dealt  with  accordingly. 

§  6. — Caie  of  flocks  in  the  Himalaya. 

I  need  only  allude  to  one  other  point,  which  probably  affects 
only  the  forests  situated  in  the  North- West  Himalaya, 

Here,  besides  the  villages  on  the  spot^  where  grazing  require- 
ments have  to  be  met,  we  have  to  deal  with  large  migratory  herds 
of  cattle,  chiefly  goats  and  sheep,  which  remain  in  the  forest  at 
different  altitudes,  during  the  season  when  it  is  not  possible  to 

s  So  ia  the  French  lair  (Code  For.,  Art.  70),  and  in  PniMia,  Eding,  p.  90  (D). 

•  VoU  I,  p.  420,  §  860. 

^  Rotii,  S  S67 :  and  bo  under  the  Saxon  Mandat  of  1828  (Grazing),  §  16. 
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» 

pponpy  tbo  ''  Alpii^ "  ox  upper  grazing  groaa4a  which  are  i»t  a 
^reat  ^Ititpde^  above  the  yaluable  aud  workable  forests.  PuriBg 
tbQ  wmter  tho  herds  live  in  the  lowpr  hUIs.  In  the  Kangra  dif- 
triptj  for  ei^aipplei  such  herds  haye  for  generations  past,  legularlj 
^n^ed  Qver  certain  areas  of  forest  k^oY^n  by  cpstom ;  and  it  is  held 
that  these  c^ttle-ownera  have  noyr  fk  .pre^criptiYe  right  to  this 
^pnual  grazing  for  the  winter  seapon.  H^re  it  would  be  yery  dif • 
QcnU  to  introdpoe  any  rule  about  nffmier$. 

The  WW  herdfl,  when  moving  np  1»  the  higher  gi«diig 
gproundsi  sometimes  stay  for  a  time  in  the  forests  of  middle 
0le¥ation,  where  the  deodar  and  mi^ed  forests  arej  and  often 
do  gre^t  mischief.  This^  howeveri  is  not  always  the  e^se;  the  herds 
often  merely  pass  through  the  forest  and  do  not  remain  and  graze. 

Whether  any  such  herdp  hay^  a  right  of  grazing  i|i  any  particular 
}ocalityj|  rax^sb  depend  on  the  f^ts )  but  the  ^bjec^  is  on^  requiring 
clear  settlements  because  it  presents  an  instance  of  a  double  claim 
on  the  forest.  Not  oply  have  the  rights  of  the  villagers  on  the 
ppot  to  be  meti  which  is  what  we  usually  expect  in  Indian  forests^ 
but  ^  sep^r^i'te  f^ud  numP^ous  body  of  claims  is  introducedi  the 
admission  of  which  would  overtax  the  resources  of  th^  forest^  and  at 

the  same  time  unduly  restrict  the  loc^l  Tillage  in  w  enjjoyment 

of  the  fprestj  to  'which  they  would  seem  tp  haye  ^  inu^  moie 
proximate  claim  than  the  othprs^, 

I  do  not  think  that  it  could  be  made  out  that  any  of  these 
migratory  herds  have  eetabli^hed  eyen  such  W  e<][uitabJe  claim  as 
should  be  treated  as  a  rights  and  it  will  be  necessary  in  settling 
hill  forests  to  examine  this  matter  thoroughly.  I  believej  as  I  said 
before^  that  the  graziers  in  Kangra  are  held  to  have  a  right|  but 
then  it  is  their  practice  to  stay  for  some  months^  and  they  have 

'^  Jn  ike  Qbvmba  SUte  this  pn^cfcice  it  ?«rj  iioUcetblej  butth«reU^  fomi  U 
leased  to  Goyer^menty  and  therefore  the  matter  ie  tettled  by  the  ralea  anneited  to  Ih^ 
lease.  The  lease  does  not  acknowledge  any  rights  but  such  as  belong  to  local  villages 
and  resident  right-holders.  In  the  Kula  forest  (Panjab  Himalaya)  attempts  have 
been  made  of  late  years  to  bring  in  kerds  of  buffaloes  to  graae.  Xkis  has  besa  very 
properly  resisted.  The  forests  are,  by  effect  of  former  settlem^  oidefS»  )>wdeiied 
with  many  heml  rigkts*  bat  art  is  no  way  bound  to  alkiw  oatsiden. 
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established  a  costomaTy  distribution  of  the  forest  area  araoog  the 
different  herd*owners^  and  they  regularly  return  to  the  same  beats 
year  after  year'.  It  ^  is  more  than  doubtful  whether  any  right  of 
this  kind  can  be  made  out  in  the  case  of  herds  travereing  the 
forests  of  middle  elevation  (where  the  grazing  does  most  haim). 

§  1  .'^Other  principles  of  regulating  the  number^ 

So  far  I  have  .spoken  of  the  number  of  cattle^  with  reference  to 
limitations  dependent  on  the  right  being  solely  for  personal  wants, 
and  on  other  oonditions  not  directly  connected  with  forest  con- 
servancy. 

Sat  the  principle  which  I  have  established,  points  to  the  fact  that 
even  should  the  number  of  cattle  commonable,  be  fixed  on  some 
such  grounds  as  those  indicated,  aiill  the  forest  must  be  considered, 
and  no  person  can  claim  to  send  into  it  such  a  number  of  cattle  aa 
would  pievent  its  reasonable  maintenance  and  improvement. 

§  ^^'^ Acreage  tequifed  for  gracing. 

I  may  take  it  as  certain  that  in  most  eases,  ^^  eome  portion  of 
tie  foreei  will  be  closed  as  being  full  of  seedlings^  or  because  the 
young  growth  is  not  quite  safe.  What  this  portion  is  to  be  I  will 
eonsider  presently. 

Assuming,  however,  that  a  certain  aci^eage  is  open  and  the  rest 
closed,  it  is  obvious  that  no  more  cattle  can  be  admitted  into  this 
open  portion  than  it  will  support  properly. 

This  is  the  principle  which  all  the  Snropean  laws  admits    If 

'  And  is  some  eMet  foldiog  their  ibeep  on  partienlar  tends  which  gti  the  benefit  of 
OHUinre.  T  believe  that  in  one  caw  a  land-owner  brought  a  rait  to  compel  a  ihep- 
Iwfd  t*  MotiBiie  to  to  feUd  his  sheep.  This  is  very  cnrions*  becanse  in  English  law 
a  wigU  oT  this  kind,  called  Fr9mhf9ldmsi0,  nsed  to  be  recognised  (Williams^  p.  S76) ; 
bnt  Williams  says  *'it  is  one  of  those  oppressive  rights  which  the  law  permitted  in 
early  days,  bnt  which,  I  think,  wonid  now  be  scurcely  tolerated." 

^  I  believe  that  in  Burma,  and  perhaps  other  eonntries  with  extensive  forests, 
where  cattle  are  not  numerous  and  forest-g^sing  is  only  required  during  the  rainy 
•eason,  it  does  so  little  harm  that  it  is  allowed  to  be  general. 

>  See  the  Austrian  Forstgeseti  (§  10),  where  it  is  laid  down  in  so  many  words. 
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Bujn^  *^Tx\^  were  ir'r  •i'i»?*^i,  tn»*  gnTna>  W'.gIJ  be  improper] v 
nr,nntA»id-  acii  w«-,»ilii  tiien  in  tii<Hr  h  ii:j:»^.  {n:av  and  tesr  op  the 
T«ry  recta  of  the  2T3i«  and  lierra;^,  ami  «o  in  rue  tlie  productioii 
feqTi:T»d  for  f^tnre  2raz;r.e  5ea»<:QS.  Th<?y  wr-cIJ  eoosanie  all  tree 
•eedirii^  oa  tKe  srcnnd,  w^Va,  were  herla^  abondaiit,  tbey 
would  pa0s  OTer,  and  they  mar  even  be  drireii  br  hunger  to  reach 
Dp  to  or  bend  down  jocn^  ^ems  and  destroy  their  foliage. 

If,  then,  we  know  the  acreage  op«n  in  each  forest,  and  can 
ebHfsify  it^ — how  maeh  is  g^r^d  grazing  groond,  how  modi  mid- 
dling, and  how  mneh  bad ;  and  if  we  know  on  an  arerage  what  area 
of  each  sort  will  giipp>rt  a  giren  namler  of  head  of  cattle^  it 
will  only  be  a  matter  of  arithmetic  to  fix  the  total  number  of 
cattle  which  might  be  admitted. 

Unfortunately  as  yet  we  hare  no  data^  or  no  sufficient  data,  on 
the  fubject.  We  can  only  therefore,  at  present,  go  on  an  estimate, 
the  best  we  can  make  in  each  case,  after  studying  the  ground.  It 
is  still  fortunately  the  case  in  many  localities,  that  the  number  of 
cattle  needing  grazing  inside  the  forest,  is  not  excessive  in  propor- 
tion io  the  area  available.  But  this  is  not  always  the  case,  nor,  it 
should  be  remembered,  is  such  a  state  of  things  in  any  case  likely  long 
to  continue.  In  some  cases  the  difficulty  has  already  arisen  :  for  exam- 
ple, when  it  is  desired  to  provide  for  a  grazing  right  by  cutting  off 
a  suitably  convenient  piece  of  the  forest.  Here  it  is  very  difficult 
to  make  a  guess  what  is  the  area  which  should  be  excluded  as 
sufficient  for  grazing  of  a  given  number  of  cattle.  The  collection 
of  statistics  on  this  bead,  and  the  gradual  record  of  practical  ex- 
perience, is  therefore  much  to  be  desired. 

Those  who  are  willing  to ,  look  into  the  subject  more  closely 
will  find  it  treated  of  in  great  detail  by  Dr.  Pfeil^  The  informa- 
tion! howeveri  given  by  this  author  relates  to  such  a  climate  as 
Germany  has.  It  is  only  therefore  by  way  of  illustration,  that  I 
give  a  brief  outline  of  the  way  in  which  this  question  may  be 
studied. 

•  PfMl  %  39,  pp.  227—249. 
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The  author  recommends  the  division  of  the  area  into  a  few 
general  classies  according  as  it  produces  more  or  less  grass  and  herb- 
age ;  lie  proposes  that  trial  plots  should  be  marked  off  for  each 
kind^  and  cattle  fed  on  them  so  as  to  get  at  actual  results.  In 
the  best  soil  (best  as  regards  growth)  1^  morgen  (or  acres)  will  feed 
one  cow  or  10  sheep;  and  generally^  if  3  morgen  will  feed  a  cow* 
it  will  take  4^  to  feed  a  horse^  3]  to  feed  a  draught-bullock,  and  -^y 
to  feed  a  sheep. 

Or,  in  other  words,  given  the  area  sufficient  for  one  cow ;  mul- 
tiply it  by  1-5  to  get  the  area  for  a  horse,  by  1*2  that  for  a  draught 
or  plough  bullock,  and  divide  by  10  to  get  the  area  for  a  sheep. 

In  all  cases  the  value  of  each  class  as  regards  grass-growing, 
is  liable  to  be  much  affected  by  the  shadow  of  the  trees'. 

$  %.—Tke  kind  of  cattle. 

It  will  often  be  found  that,  looking  to  the  previous  custom  and 
practice,  there  is  no  doubt  that  the  right  as  it  stands,  includes  the 
grazing  of  goats  or  other  noxious  animals.  And  if  the  claim  is  to 
be  admitted  as  a  right  at  all,  the  grazing  of  these  animals  must  be 
admitted  as  part  of  it.  Therefore,  the  question  of  the  prohibition 
of  grazing,  as  regards  certain  .kinds  of  cattle,  injurious  to  the 
forest,  is  a  matter  of  regulaiion  or  limitation  of  the  right  as  it 
stands. 

The  animals  which  are  most  injurious  are  goats,  camels  and 

elephants. 

§  10. — JElepianU. 

Elephants  of  course  may  do  great  damage,  but  their  grazing 
is  so  seldom  required,  and  only  in  remote  jungles,  that  practically  it 
needs  no  mention.  In  some  cases  also  it  is  effected  by  cutting 
boughs,  so  that  the  subject  belongs  rather  to  the  question  of  lopping 
trees,  than  to  grazing. 

'  8e«  Reme  dei  Eanx  et  For^,  Janaary  1881  (p.  6i),  for  some  French  Btatistict. 
In  France  40  head  of  cattle  is  the  average  to  100  hectares.  A  cow  and  a  horse  take 
the  aame :  10  sheep  or  4  pigs  =  1  cow.    This  gives  about  6*25  aertt  U>  each  cow. 

In  the  mountain  grazing  grounds  and  foresto  of  the  Hant^s  Alpes,  the  average  is 
14  head  to  100  hectares. 
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§  11. — Cameh. 
Camels  ai^e^  fbrttinately  for  forest  interests,  only  found  in  {Mirts 
of  India,  and  mostly  in  places  where  a  desert,  scrubby  growUi 
renders  it  impossible  to  secure  forests  for  any  bigber  pnrpoee  than 
fnel-coppioe.  Nevertheless,  in  North  India  and  ebewhere>  these 
fuel  foreeto  are  of  great  importance.  The  fuel-supply,  not  only  6^ 
towns,  but  eren  of  long  lines  of  railway,  may  be  moi«  or  less 
completely  dependent  on  them. 

Unless  in  such  localities  there  happen  to  be  an  undergrowth 
of  such  plants  as  camels  eat  (saitola,  'earonyton,  6c.),  camel- 
grazing  means  simply  browsing  on  the  top-shoots  and  twigs. 

Proscpis  apicifferaf  which  forms  large  forests  in  the  Pto j^b,  is  an 
especial  favourite  with  camels.  Nor  is  it  possible  to  prevent  the 
herdsmen  aiding  this  '^  grazing '^  in  a  peculiarly  dangerous  -manner. 
As  the  animal  does  not  like  to  stoop  to  eat,  the  herdsman  attacks 
the  leading  stem  of  each  tree  with  a  billhook  on  a  pole  ',  he  half  euta 
through  the  wood  and  then  bends  down  the  bought  of  course  tear- 
ing a  long  strip  of  bai^k  and  sapwood  with  it.  The  <^tiima1fl  then 
reach  and  nibble  at  the  hanging  boughs. 

No  forest  can  possibly  survive  camel-grazing  for  long.  In  the 
case  of  the  dry  forests  of  proaopia,  this  species  is  so  deeply  rooted 
that  it  long  continues  the  struggle ;  but  the  stems  become  gnarled 
and  stunted,  and  even  it  must  at  last  succumb. 

Camel-grazing  cannot,  therefore,  be  allowed  in  any  permanent 
fuel  reserve,  or  in  any  dry  forest  of  the  lower  hills. 

It  is  best  to  give  up  tracts  in  the  interior  (as  in  the  Panjab 
''b&r'')  to  this  purpose.  Camels  are  in  fact  quite  incompatible 
with  a  highly-cultivated  district,  and  can  only  be  reared  successfully 
in  the  b&r  and  in  desert  countries. 

§  12..— Goals. 
Goats  are  hardly  less  injurious:  no  forest  can  survive  their 
attacks.    Many  species,  which  they  do  not  eat,  they  nevertheless 
nibble  at.    The  roots  and  stalks  of  vegetation  also  do  not  escape 
them. 
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^'  These  toimalfi/'  says  Meauni6*  (without  the  least  exaggeN 
ation)  ^  are  the  scotifges  <rf  the  fonng  forest ;  they  destroy  All 
hope  for  it.  They  paralyse  reproduction,  and  a  young  tree  once 
browsed  mast  be  cut  back  to  the  root  if  it  is  ever  to  recover.'' 

By  the  French  law  (Code  For.,  Art.  78)  the  grazing  of 
goats  in  a  forest  is  prohibited,  "  notwithstanding  all  rights  and 
actual  enjoyments  of  the  prtujtice  to  the  contrary." 

This  prohibition  is  of  very  ancient  date.  It  is  found  in  the 
15th  article  of  the  celebrated  Forest  "  Ordonnance ''  of  1669^  In 
the  days  of  Francis  I,  a  law  of  A.D.  1541  recited  still  earlier  laws 
hi^ving  the  same  object. 

In  England,  Manwood^,  s^e&king  of  the  ancient  times,  when  a 
"  Chief  Justice  in  Eyre,''  went  his  rounds  to  try  forest  cases,  and 
to6k  the  Opportunity  of  charging  the  forest  officers  as  to  their 
doty,  tells  us  that  one  of  the  things  which  the  Justice  noticed  wad 
tiie  subject  of  goat-grazing.  ''You  shall  enquire  if  there  haVe 
been  toy  #  #  #  ♦  #  goats  that  have  been 
attached  since  last  session  within  the  forest ;  of  the  number  and 
price  of  fhem  you  shall  do  us  to  weet :  for  they  be  forfeitable 
by  the  forest  attaehment,  for  they  be  no  beasts  of  eomiiion^.'' 

«VoL  1,^424,  §854. 

*  Tniich  did  not  idlow  iroAift  eten  In  *plaee»  tuitm  ti  irdf^iM*'  (tikt6  fepoU)  on  the 
borderii  of  tlM  forat^  for  fear  thej  ihould  strfty  into  it. 

•  Cwp.  24^  p.  621. 

T  'tht  nme  taihor  (p.  ttk)  records  that,  at  the  assizes  of  the  forest  of  ^iineaster 
(in  Axitte.  10,  SeeskMl  l},  thd  townspeople  daittied  a  rig^ht  of  (fracing  in  l^e  fofest  and 
got  it*  Bat  it  Was  then  held  for  law  that  neither  sfaeep^  swind,  nor  goats  are  allowed 
to  have  ocmunon  within  the  forest.  And  in  the  "  JMta  Ihreii  a  de  Ptekering  :  foL 
S7,**  it  ia  also  decided  **  that  no  man  may  common  with  goats  in  a  forest.'* 

It  ia  pfohldtle  that  these  early  laWs  in  England  prohibited  goats  beoataiie  they 
ibtorfered  with  the  forest  for  hunting  purposes,  or  because  of  certaid  techni6il  defiiii- 
tiofia.  And  Williams  aays  (p.  168),  that  (here  might  be  a  euiiom  that  goats  grazed  with 
otber  cattle  oki  a  commbn  (though  such  A  ctbitom  would  not  be  possible  iu  a  forest). 
Bst  stiU  the  ckiatence  of  audi  a  txAe,  long  after  the  older  barbarous  forest  laws  had 
beeo  swept  away,  shows  that  there  has  been  always  recognition  of  the  fact  that 
the  lower  interest  must  give  way  to  the  higher ;  the  selfish  pleasure  of  the  chase  may 
iodeed  hav«  been  a  vet-y  poor  replresentatiTe  of  a  higher  interest,  but  the  benefit  to 
the  'WhoU  country  by  fortet  proted^oii  \i  a  really  higher  interest.  Th^  French  law 
the  very  firsts  seems  to  have  been  honifide  for  the  protection  of  the  forest 
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The  German  authorities  are  also  quite  clear.  Not  only  are  goats 
forbidden  by  the  Austrian  law^  but  the  65th  Article  provides  that  if 
goats  are  found  trespassing  in  the  forest^  and  cannot  be  caught  and 
taken  to  the  pounds  they  may  be  shot. 

YonBerg^  says  that ''  nearly  all  the  German  States^  and  most 
rightly  so,  prohibit  goats  in  a  forest/' 

The  Italian  hiw  does  not  expressly  forbid  goats ;  it  probably 
considers  the  power  of  getting  rid  of  rights,  by  compensation,  suffi- 
cient. 

In  India,  no  forest  law  has  as  yet  specifically  prohibited  goats. 
But  there  is  the  general  rule  that  rights  inconsistent  with  the 
maintenance  of  the  forest  are  to  be  commuted. 

As  the  foregoing  authorities  show  that  goat-grazing  is  regaided 
as  inadmissible  in  nearly  all  countries  where  natural  forests  are 
properly  cared  for,  it  may  certainly  be  concluded  that  a  Forest 
Settlement  OflScer  in  India  will,  as  a  rule,  be  justified  in  deciding^ 
that  goat-grazing  is  inconsistent  with  the  maintenance  of  theforest^ 
and  directing  its  commutation. 

But  it  should  be  remarked  that  this  is  not  always  necessary^  . 
and  that  where  other  plans  of  arranging  for  g^at-grazing  can  be 
devised  they  should  be  followed. 

There  may  be  cases  where  it  is  a  question  of  a  few  goats  only 
for  a  household.  The  goat  is  often  the  "  poor  man's  animal,''  and 
where  provision  has  to  be  made  only  for  a  limited  number  in  the 
village,  it  is  particularly  easy  to  give  up  a  small  corner  of  forest 
for  the  purpose.  Where  the  herds  are  large,  and  there  is  no  grazing 
ground,  or  only  of  limited  extent,  then  the  sooner  the  people  change 
their  habit  the  better.  It  should  be  borne  in  mind  that  where  a 
population  voluntarily  establishes  a  state  of  things  which  is  inoon- 
sistent  with  natural  conditions,  nature  will  sooner  or  later  avenge 
herself,  and  compel  the  abandonment  of  the  practices  l^t  oppose 

*  Paget  216«  219,  and  see  Eding,  p.  89^  Prasainn  Qraziog  Begalatkm  (22od  No- 
vember 1888) ;  Bonne,  pp.  421  and  794.  fiding  mentions  that  goats  are  allowed  in 
Prnsaia  in  placet  where  they  cun  do  no  barm. 
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her.  It  is  of  no  lasting  advantage  to  give  ap  the  forest,  because  the 
goats  will  soon  cause  it  to  disappear,  and  then  exactly  the  same 
result  will  follow,  as  if  the  Forest  Settlement  Officer  had  refused  to 
burden  the  forest  in  the  first  instance  :  the  goats  must  go ;  only 
that  then  the  pablic  will  have  been  injured,  perhaps  irretrievably, 
by  the  loss  of  the  forest  as  well. 

I  am  well  aware  that  it  is  much  easier  to  write  things  of  this 
kind  in  paper  than  to  make  satisfactory  arrangements  in  a  given 
forest.  But  principles  must  be  stated,  and  there  can  be  no  doubt 
that  if  Forest  Settlement  Officers  once  really  understand  the  truth 
and  appreciate  the  facts  stated,  the  difficulty  of  making  an  arrange- 
ment will  appear  less  formidable  than  it  does  when  the  mird  still 
retains  the  conviction  that  goat-grazing  does  no  harm. 

It  is  always,  as  I  have  said,  possible  to  provide  for  a  few  house- 
hold goats :  herds  kept  for  milk  on  a  small  scale,  or  even  suffici- 
ent for  the  supply  of  a  large  town,  certainly  can  be  maintained 
outside  a  forest,  for  they  are  so,  constantly,  in  places  where  no 
forest  exists :  large  herds  such  as  those  of  the  hill  ^'  gaddis  *'  can 
only  exist  when  "  Alpine  '*  pasture  grounds  are  available. 

5  IS.— Sheep. 

In  France  sheep  are  prohibited  as  well  as  goats.;  but  with  the 
proviso  that  special  permission  for  their  grazing  may  be  given.  In 
England,  as  the  previous  notes  show,  sheep,  as  well  as  goats,  are 
excluded  from  ''common  of  pasture.''  In  some  German  States 
sheep  are  allowed  if  there  is  grass^. 

They  may  be  regarded  as  less  noxious  than  goats,  but  should  be 
prohibited  wherever  possible,  unless  grass  is  abuudant. 

§  14. — Buffaloes. 
Buffaloes  cannot  always  be  excluded ;  but  they  are  very  danger- 
ous^ especially  on  steep  slopes,  where  their  heavy  tread  lays  bare 
Ihe  roots  of  trees,  reduces  the  soil,  and  may  even  give  rise  to  small 
ravines  or  water  channels,  which  deeply  indent  the  soil. 

»  vonBerg.,  p.  219. 
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Tbis  fact  most  be  borne  in  miiid  in  6tilig  tbe  parts  of  a  fof^ 
in  which  such  grazing  ii3  allowed. 

§16. — Extent  of  forest  open  to  grazing  with  reference  to  state  of  growth. 

The  data  of  Eoropean  forests  can  only  be  naefnl  herd  a*  an 
illnstration  of  the  method  in  whioh  questiona  of  the  eori  may  be 
aettkdj  and  as  an  indication  of  the  information  we  shidl  gradually 
require  to  poseees  ourselves  of. 

The  French  law,  as  to  the  extent  of  forest  to  be  open^  ia  veiy 
simple.  The  Code  Forestiire  (Art.  67)  declares  that  graaiag  ean  go 
on  only  in  those  ''  eanUms  "  or  portiolis  of  the  forest  dedared  by  the 
forest  administration  to  be  '^  defensahlet*  ue.,  out  of  danger  from 
grasing.  A  list  of  cantons  open  to  giteing  is  published  every  year, 
and  if  any  one  contests  this^^  he  ^an  do  so  by  referenoe  to  the 
''  Conseil  de  Pr4feetwri.'' 

In  most  iA  the  Oerman  States,  the  rule  itf  that  graaiAg  rights 
may  be  kept  out  of  those  parts  of  the  forest  where  the  growth  \b 
so  young  that  the  tender  shoots  are  in  danger  6f  being  blt»ken  or 
browsed^. 

Long  experience,  however,  has  in  these  countries  enabled  an  age 
of  safety  to  be  laid  down  for  each  different  kind  of  forest.  Moreover, 
as  forests  are  under  regular  treatment,  it  will  usually  be  a  de- 
finite and  known  proportion  of  the  forest  area  that  is  of  eadi  age. 

Hartig'  gives  the  following  list  of  ages  at  which  l^e  foiesl  is 
sate: — 

High  forest  (deoidaoiu)   .    .  90—25  years  (aooordiag  tt»  the  rotatioB 

Coppice  (25  years'  rotatioii)  .  8 — 10    „             is  80  years  or   100 

Fine  forest  ....  13 — 16    „             jears). 

All  blanks  restocked     .        .  20—30    „ 

^  e^n  objects  to  the  propriety  of  ttie  forest  officer's  d^ision  si  to  ihe  UDCUJltj 
for  closing  some  places  i  complains  that  insafficient  aUowaace  for  granng  rights  is 
made,  ftc 

>  Both.,  §  266,  and  anthor]t}es  qooted :  Ediog,  186. 

*  Quoted  by  Bonne,  p.  717. 
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Hnndeshngen's  table'  is  according  to  qoalitj  of  soil  which  affects 
growth  :--. 


• 

AoAivn  LAB«a  oxfnR. 

Aoixjrst  ivasr. 

GoodsoU. 

BMllOit. 

GoodsoU. 

• 

BmIioU. 

* 

Years. 

Years. 

Yeacs. 

Years. 

1     Beech  and  oak  high  forest  (other 

18 

24 

14 

18 

deeidoonB  forest  a  little  leea.) 

2 

Beech  (simple  coppice  and  stored 
coppice.) 

14 

18 

10 

12 

3 

Oak  (simple  coppice  and  stored 
coppice),  (coppice  of  other  spe- 
cies  a  little  less.) 

10 

14 

7 

10 

4 

Abies pectinata  and  A.  exeeUa  . 

16 

20 

12 

16 

5 

Pines  and  larches 

13 

16 

9 

12 

6 

PoplazB,  willows,  &c.  . 

6 

9 

4 

6 

The  SaxoD  law^  goes  by  the  height  of  the  trees.  Thus^  the  for- 
est is  closed  agsdnst— « 

Horses,  till  the  trees  are  6   tlh  high  (about  19  feet). 

Homed  catUe,  ditto        ditto    about  13  feet. 

Sheep,  ditto        ditto  2i  elU  high  (about  8  feet). 

Hartig^  gives  the  same  list^  but  fixes  the  height  that  is  secure 
at  13,  9  and  5  feet  respectively. 

It  will  be  readily  understood  that  in  all  forests,  which  are  in  a 
normal  state  of  growth^  a .  regular  gradation  of  age  classes  will 
have  been  already  attained,  a  certain  proportionate  area  being  occu- 
pied by  each  age.  Consequently,  if  you  have  fixed  an  age  at  which 
the  compartments  are  safe  from  damage,  it  is  easy  to  point  out 
what  compartments  are  open,  and  wfll  successively  become  so ;  and 
these  will  always  be  a  more  or  less  definite  proportion  of  ^he  whole 

'  vonB«nt»  I^  280^  &et 

*  Mandat  of  1818,  §  8. 

*  Ibnl  mnd  Jugd'Stuattfehi,  p.  175»  Bdiog  remi^rks  on  this,  that  height  is 
ootilWs7»ftsaffieient  test,  ss  oien  are  in  the  habit  of  bending  down  yoang  stems 
and  eating  off  the  leaves. 
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area  of  the  forest  aoeording  to  the  rotation  period  on  which  it  is 
being  managed*. 

I  have  gathered,  by  waj  of  example,  a  table  showing  the  pro- 
portions to  be  kept  closed  in  different  kinds  of  forest,  as  stated  by 
different  authorities.  But  these  assume  the  forest  to  be  in  a  furly 
normal  state — 


Aathurity. 

Kind  of  Forest. 

Proportion  to  be 
closed. 

Grabner  (Austria) 

All  high  forest 

All  coppice  (both  simple  and  stored) 

At  least  ^ 

HHrtif^  (As  in  Rdnne,  page 
717) 

* 

Decidnous  high  forest  . 
f,          coppice,  &c. 
Blanks^  in  either 
Coniferous  high  forest 
Blanks  in  ditto          ..                 •• 

At  least  i 

>*        »i       T 

»>        »*       \ 

t>         *>       Y 

Von     CotU   (As    in    his 
••Wnhlbau"    quoted  by 
▼ouBerg,  p.  222.) 

Beech  and  abiei  peetimata 

K/tLK                                                •  •                            •  • 

Conifers  generally 

Ashes,  elms,  maples,  Ac.                 •• 

According  to  Hannover: 
Ablosung    Orduung    of 
8th  November  1856. 

Pine  forest 
Deciduous  high  forest 

„          coppice 
Unstocked      and     sparsely*  wooded 
places     .. 

i 

i 

'  Supposing  a  regularly -stocked  pine  forest  to  be  worked  on  a  rotation  of  120 
years,  it  is  obvious  that  trees  aged  from  1  to  20  years  will  occupy  one-sixth  of  the 
whole  area ;  and  if  pine  trees  must  be  protected  against  grazing  till  the  I7th,  or,  say, 
till  the  20th  year,  about  one-sixth  is  the  proportion  of  a  normal  pine  forest  managed 
on  such  a  rotation,  which  will  always  be  under  closure.  A  deciduous  coppice  will  pro* 
bably  have  a  rotation  of  80  years;  then  as  coppice  trees  will  be  unsafe  till  10  years  old, 
one-third  of  the  area,  stocked  with  young  trees  0—10  years  old,  will  be  under  closure. 
An  irregular  or  badly -constituted  forest  would,  of  course,  require  a  aiiuch  larger 
area  closed. 

7  Hartig  adds  :  '*  blanks,  if  ikey  are  to  be  Hoeked^"  for  it  is  often  useful  to  leave 
blanks  unplanted,  at  least  for  a  time,  so  as  to  let  graxing  continue  on  them,  and  thus 
relieve  the  rest  of  the  forest. 
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These  illustrations  will^  in  India^  serve  only  as  indications  of  tbe 
direction  in  which  we  must  labour  to  acquire  data.  Even  if  our 
forests  were,  as  a  rule>  much  more  normally  stocked  than  they  are^ 
the  figures  indicating  ages  and  proportions  of  area  would  have  to 
be  adjusted  to  the  facts  of  growth,  climate^  and  so  forth.  But  as 
it  is,  our  forests  are  often  in  a  highly  irregular,  if  not  partially 
ruined,  condition,  and  have  neither  a  constituted  gradation  of  age 
classes,  nor  even  a  tolerably  uniform  covering  of  mixed  age.  We 
mnst,  therefore,  be  guided  by  circumstances,  and  always  allow  for  as 
large  a  proportion  of  area  to  be  closed  as  is  possible,  without  unduly 
diminishing  the  number  of  cattle  which  might  otherwise  be  fairly 
admitted  under  the  right  established. 

Where,  as  I  have  said,  the  forest  is  so  injured  that  it  is  of  import- 
ance to  close  it  altogether,  recourse  must  be  had  to  compensation. 

A  very  important  point  mnst  here  be  mentioned  in  connection 
with  the  toeality  of  the  exercise  of  grazing  rights.  As  we  are  rarely 
able  to  lay  down  beforehand  a  distinct  series  of  compartments  in 
which  grazing  will  be  allowed  one  after  the  other,  as  each  attains  a 
certain  age,  it  is  of  the  utmost  importance  to  provide  that,  of  an  esti- 
mated total  acreage  to  be  kept  closed,  the  forest  officer  in  charge 
shall  always  have  the  power  to  determine  where  the  closed  portions 
are  from  time  to  time  to  be  located.  He  will  be  responsible  that  he 
makes  reasonably  convenient  arrangements ;  but  under  no  circum- 
stances is  it  right  to  mark  peiTianent  blocks  inside  the  forest  on 
which  grazing  is  always  to  be  allowed.  The  sites  must  be  changed 
after  a  certain  period,  so  as  to  allow  rest  to  one  place  while  another  is 
open.  The  mistake  of  fixing  open  portions  was  unfortunately  made 
in  the  Hazara  Settlements,  Panjib.  The  consequence  has  been  that 
already  a  marked  diffei-ence  between  these  spots  and  the  rest  of  the 
forest  is  observable.  In  time  these  spots  will  become  quite  bare, 
and  the  arrangement  will  have  to  be  revised^. 

*  Qrabner,  p.  200.  In  the  Hazara  Forest  the  blocks  opened  for  grazing  are 
alreadj  distiognishable,  not  on]j  on  the  map,  but  on  the  ground,  their  denuded 
•orface  being  marked  out  at  the  first  glance. 
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§  16.— Jk  deaaon  qf  grazing. 

The  ngolatioii  of  this  matter  wQl  often  in  itself  eeenie  a  Gertain 
amonnt  of  protection  to  tbe  fioresiy  eepeeially  under  the  preeent 
neceantj  for  a  mere  estimate  of,  or  gnese  at,  the  proportions  ci  the 
area  which  mnii  be  kept  doeed.  It  may  be  foond  thatj  locally, 
grasing  is  only  required  doling  certain  seasons,  and  the  absence  of 
grazing  at  other  times  may  not  only  emphasise  the  good  done  by 
the  absolute  closing  of  a  limited  portion,  but  may  give  the  whole 
forest  a  certain  period  of  rest,  to  its  manifest  advantage.  Two  points 
have  to  be  considered*— 

(1)  The  season  at  which  grazing  is  most  wanted,  and 

(2)  The  season  at  which  the  forest  most  needs  to  be  let  alone. 

For  ezample,  in  the  bamboo  forests  of  Hushyirpnr  (Pan jib)  gnu* 
ing  has  always,  in  accordance  with  standing  custom,  been  excluded 
during  two  or  three  months  of  the  rsiny  season,  when  the  youngs 
bamboo  shoots  are  sprouting.  In  Buima,  on  the  other  hand, 
the  rainy  season  is  the  time  during  which  the  forest  is  almoet 
wholly  uninjured  by  grazing,  and  fortunately  this  is  the  time  at 
which  forest  grazing  is  required*. 

AH  interests  must  be  considered,  and  certain  oompartmeets  be 
dosed  absolutely,  while  othws  are  opened  at  certain  seasons  or  all 
the  year  round  for  a  certain  number  of  years. 

Eding  remarks^*  that  cattle  must  not  be  admitted  in  open  com. 
partments  too  early  in  the  spring,  before  the  grass  has  grown,  or 
else  the  cattle  will  be  compelled  to  nibble  at  the  twigs  of  trees  just 
budding  into  leaf. 

• 

•  It  aoiiietainw  bappoit  that  ia  tbe  deodar  fbreeta  of  the  Koiih-Wert  Hinelsytt, 
in  which  a  good  crop  of  deodar  seed  doee  not  ripen  every  year,  it  may  be  iia«f  al 
to  allow  cattle  granng  over  the  whole  forest  daring  the  period  when  herbage  grows 
rapidly ;  the  cattle  thoa  keep  down  the  growth  and  prepare  the  acnl  to  receive  tbe 
■eed  when  it  falls.  Jnst  before  the  oonea  ripen,  all  cattle  mnat  be  excloded,  and  theiic«. 
forward  be  kept  oat  of  the  portions  in  which  the  seedlings  are  growing,  till  tlvgr  u« 
of  saiBctent  height  to  be  safe. 

»  Bding.  p.  88(B). 
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§  17. -^OHir  particulars  to  be  regulated. 

A  few  other  matters  remain  to  be.  noticed,  which  I  have  foand 
in  the  European  tei^t-booksj  aod  which  may  afford  osefol  hint^  for 
Indian  Forest  Settlements. 

It  ahnost  goes  without  saying,  thilt  where  grazing  is  admitted, 
unless  the  grass  is  so  superabundant  that  no  diminution  of  the 
grazing  would  be  caused  by  the  practice,  neither  the  forest-owner 
Aor  other  right^holders  can  be  permitted  to  spoil  the  grazing  by 
putting  the  grass  first^. 

Most  lawp  require'  that  a  responsible  herdsman  should  be  ap« 
pointy,  In  India,  children  are  often  sent  out  with  the  herds,  so 
young  that  they  cannot  be  held  liable  fov  trespass,  npr  have  intelli*- 
genoe  enough  to  oontrol  the  herds. 

Portions  oi  the  forest  that  are  closed  must,  if  possible,  be  protect-* 
ed  by  ditches  4'  by  2^',  over  which  cattle  cannot  pass,  or  at  least 
marks  (such  as  bundles  of  grass  tied  on  to  stages  driven  into  the 
ground)  should  bQ  put  up  to  warn  graziers  of  th^  prohibited 
places^. 

The  f orest-owpe?  is  bound  to  provide  a  proper  way  for  the  cattle^ 
to  get  to  the  open  parts  of  the  forest,  and  should  take  the  precau^i 
tion  of  fencing  or  otherwise  keeping  the  cattle  from  wandering  off 
the  way  provided^ 

If  the  owner  does  not  fenee,  the  cattle-owners  will  not  be  re- 
sponsible for  trespass,  unless  it  <»n  be-  sl\own  that  they  were  guilty 


p  02, 

*  So  in  the  Austrian  law,  and  in  Plmana  (Rdnne^  p.  717,  &c.),  cattle  bells  are 
alio  reqniied,  and  berdamen  mnst  keep  together ;  ao  is  the  Bavarian  law  of  185S 
icatiop  4S,  and  the  French  Code^  Foreat,  Art.  72.  Art.  7S  requirea  cattle  to  be  marked 
with  a  special  mark  for  each  coipmane  or  right-holder,  and  Art.  76  reqnirea  the  uae  of 
cattle  bella. 

'  8e#  Gnlmer,  aa  to  this  proviaion  of  the  Anatrian  law. 
«  Saxon  Mandate  §  11,  and  Roth,  f  ^71. 

*  The  French  law  (Art.  71)  reqair^  the  rente  to  be  fixed,  and,  if  need  be,  fenced 
or  ditcbed  at  the  joint  expenae  of  the  foreat-owner  and  the  right-holder.  We  could 
hardly  apply  this  rule  m  India,  anleaa,  indeed*  nnder  apecial  eircnmatancea,  the  Forea^ 
Settlement  OiBoer  saw  fit  to  lay  it  down  as  a  condition  of  recognising  a  right  of  graz. 


:£  a»ii£L;r*t^«*s^-  TTi.s  .&  i^m^j  '2^:'^aIm»1  -j.  lijf  Kixism  Forest  Be- 
*r-r'iLr-.*  n  ZL  ic  1^7  }  Taa  r  iiTi^  2*^^^^^^*^^''*^  --^  jecicss  to  the  graz- 
imr  3«.ctii:iiit  3ii:$c  *ie  rtot-i  oii-W  Ma-r^fniiHil  ;  *:ixa  obe  cattle-owners 
«ruim:n  nni;:^LL^  m.tirtl'  iz  in^n:^  t:  ilax*   &  cLr*n£t*or  go  round  a 

La^T.  I  oLi^  r»?TT:L-x  ZAiz  *iL«f  *ir?iiO  c.  cf  :^j<ds  or  hnts  in   a 

na&^fLi^i'iO:  rr:T^=ii:a  irLi2  ,r"T-:i»£rs  Af-n  rrai  to  a  forest  may  tempo- 
nrlj  rca  -^  Kini  §i»r'Li  i*  aiaj  :e  r4«:  r_riC  f-.r  tbe  purpose  of  shel- 
ter  diiriir  'lii*  snsiz^  5«sts:!i-  Ti*»  e«:c:^tr>:non  of  such  sheds 
Ei'ist  ni'.c,  L«:Tr^T«r.  ^e  aiA£-f  .lo.  •exi'^se  f  :r  c^rcin^  Tonng'  trees,  or 
Vx'zz^tC'Z^z^  wz-Ji^riz  z^p^^zzs^-:^,  as  dries  are  often  lighted  in 
tbse  aijtiii,  s:~'«:i=.*is  f  >c  lie  ^?aii*sr**  ^ase,  scaietiines  to  prod  ace 
sikoke  wliii  k^ers  *:e«,  ie-.  £r:3i  tbe  e^de  :  f?ee»itions  will  have 
to  t«  t^kcn  tiiAi  the  f .:  r*s:  is  c^:C  I  i=rz.r. 

In  E-iri'ce,  cattLe  ^suaIIt  Wve  im  fv«st  at  nisht.and  I  ohserve 
that  the  Bavarian  liw*  ex^«:s^lT  prvii'iiu  glaring  at  night,  t.^., 
between  snnstt  a^sd  «c.srUe.  T::is  prv^visi-.n  cannot  be  generally 
ad*>pted  in  I&iia.  at  le^t  c>:-t  in  HII  f:  nests,  hst^  should  certainly 
in  plantations  in  the  {.lains. 


5    IS. If4    4l.S>J«fU/«, 

In  Indi-si  this  is  often  legaided  as  a  conTenientlj  allowed  sab- 
ttitnie  when  grazing  has  to  be  excluded.  Cutting  grass  with  a 
sickle  or  plucking  with  the  hand  may  often  be  allowed  when  cattle 
would  do  harm. 

I  am  not  aware  of  any  case  in  which  this  practice  has  been 
daimed  as  a  right,  unless  it  be  in  the  case  of  grass  used  for  thatching 
or  for  some  industrial  purpose,  such  as '  mum/  (Mceiamai}  for  ropes* 
or  scented  grasses  taken  for  making  hot-weather  door-screens. 

Grass-cutting  is  not  entirely  free  from  danger.  Though  a  care- 
ful cutter   can   avoid  touching  tender  seedlings  or  new  ooppioe 

*  See  GrtAmer,  Anstriui  forest  law,  §  10. 
T  or  1862.  Art.  43. 
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slioots,  he  rarely  does  so.  Moreover,  in  some  cases,  removal  of  the 
grass  and  herbage  uncovers  the  soil  and  takes  away  protection  from 
seedlings. 

The  removal  of  thatch  grass  and  other  tall  and  coarse  species  is 
always  an  advantage. 

Speaking,  however,  of  ordinary  grass-cutting,  it  should  be  ex- 
clnded  from  portions  of  forest  where  seedling  growth  is  expected  or 
has  recently  b^un^  and  the  same  in  compartments  beginning  to 
coppice®. 

Hie  Saxon  law'  protects  against  grass-cutting  or  plucking-— 

Simple  coppioe,  till   6th  year. 
Stored      „         „     7th    „ 
High  forest        „  11th    „ 

Eding^<>  gives  nearly  the  same  periods.  '  The  object  of  giving 
the  stored  coppice  two  years  more  growth  appears  to  be  that  the 
best  stems,  which  are  likely  to  be  kept  as  the  "  stores  '*  or  standards 
among  the  coppioe,  may  get  a  good  start. 

In  Europe^  the  necessary  caution  is  added  that  scyiies  are  never 
to  be  used. 

It  is  convenient  to  require  that  the  g^rass  be  cut  on  certain  days 
when  a  forest  officer  can  be  present  to  supervise,  if  any  risk  is  ap- 
prehended. 

It  is  generally  not  needed  to  enquire  as  to  the  number  of  cattle 
for  which  grass  is  cut,  but,  if  need  be,  to  fix  a  number  of  bundles^ 
bead-loads  or  pony-loads  that  may  be  taken. 

The  remarks  made  under  the  last  head  (grazing)  as  regards 
season  apply  also  to  this. 

"  And  of  conrae^  in  aU  places  taken  np  for  reboisement  work.  Here,  the  first 
thln^  to  dolt  to  eoTer  the  ground  with  tometJUng,  and  every  form  of  removal  of  herb- 
age has  to  be  strictly  interdicted  for  a  term  of  years.  In  dealing  with  sach  places^ 
if  hardiB^ip  is  cansed  to  villages  in  the  neighbourhood,  one  of  the  first  steps  is  to 
aeleot  soitable  plots  on  wluch  to  sow  hardy  and  quick-growing  fodder  plants,  or  even 


•  Handst,  1813,  §  81  (Qvenzel,  p.  206). 

^  Cding,  p.  94^  where  the  author  also  alludes  to  some  old  laws  of  the  17th  cen- 
tury, which  fixed  an  age  of  8  yean  uniformly  for  all  forests. 

L 
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C.-*Lopping  for  fodder,  '^  Bab"  and  leaf-gathering. 

§  19. — Species  lopped. 

This  practice  is  especially  common  in  the  Himalayan  forests, 
both  for  litter  and  for  fodder.  At  lower  elevations,  Greioia,the  wild 
olive^  Piitada  integerrimaj  and  at  higher  elevations,  oaks,  elms^ 
mnlberry  {Moms  serrata)  and  maples,  are  lopped  for  fodder; 
deodar  and  pines  are  cnt  for  litter ;  the  leaves  are  afterwards  used 
for  manure,  and  the  woody  parts  are  burned  for  fnel. 

In  Bombay  and  South  India  lopping  of  trees,  and  bamboos,  is 
extensively  practised  for  what  is  called  "  r£b  cultivation ;''  weeds 
and  brushwood,  or  else  boughs  of  trees  or  bamboos,  are  dried  and 
burned,  and  the  ashes,  mixed  with  manure,  are  dug  into  th.e  soil. 
This  practice  is  looked^on  as  essential  to  rice  cultivation^. 

There  is  no  doubt  that  in  the  Himalaya,  what  with  the  poverty 
of  the  cereal  cultivation,  and  the  absence  of  fodder  crops  or  natural 
herbage  that  can  be  dried  and  stored  for  winter  use,  the  lopping  of 
trees  for  fodder  becomes  simply  indispensable  to  the  villagers.  To 
some  extent  it  must  be  allowed :  but  in  all  cases,  I  may  take  it 
for  granted  that  no  trees  of  valuable  kinds  will  be  allowed  to  be 

>  lo  ■ome  places  it  »  held  (as  in  tbe  Bombny  Presidency)  that  this  Hh  is 
not  a  Tight  but  only  s  license.  This  does  not  indeed  make  any  great  differ- 
ence  as  long  as  it  is  determined  to  allow  the  practice;  bnt  as  it  is  no  doobt  one 
of  the  greatest  obstacles  to  forest  conservancy  in  this  part  of  India,  the  re- 
cognition of  the  fact  that  there  is  no  snch  riffht,  msy  be  valuable  in  enabling  this 
practice  in  time,  to  be  stopped.  There  is  little  donbt  that  at  present^  soch  » 
plan  is  really  necessary ;  bnt  it  is  so  in  the  sense  that  a  manure  such  as  wood  and  leaf- 
ash  is  needed,  and  that  an  efficient  and  cheap  substitute  has  not  yet  come  into  vogue 

lUb,  where  allowed  at  all,  is  variously  regulated  in  Bombay.  Iq  gome  places  (fo^ 
instance,  in  the  Mahableshwar  Five*  mile  Reserve)  people  are  only  allowed  to  cnt  sir 
kinds  of  annually  grotmug  vegetation  in  the  forest.  In  EolAba  and  elsewhera^  they 
are  allowed  to  cut  all  herbage  and  to  lop  23  kinds  of  trees.  In  Thina,  all  trees  but 
18  reserved  kinds,  may  be  lopped.  It  is  now  intended  to  regulate  rih  catting  by 
opening  and  closing  blocks  in  rotation.  In  some  places  (as  in  the  Konkan)  the  field* 
themselves  are  manured  with  dry  fish,  or  by  folding  she^  during  the  winter  on 
the  land,  but  the  nurseries  in  which  the  young  rice  plants  are  reared  are  manured 
with  rdb.  First,  a  layer  of  dung  is  put  on  the  beds,  then  grass  and  bushes,  then  some 
pulverized  earth,  and  grass  over  alL  This  is  bnried  and  dug  into  the  ground.  It  iSi 
however,  found  in  the  Conservation  of  tbe  North  Division,  quite  saflicient  that  her. 
bage,  not  trees,  should  bo  cut* 


J 
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cut  in  this  way.  Forexample^  belts  of  oak  in  or  outside  the  deodar 
forests  may  be  assigned  to  this  right,  and  all  injary  to  the  deodar 
itself  be  prohibited*. 

I  have  not  yet  met  with  any  instance  where  lopping  has  been 
zegnlated  to  any  specified  quantity. 

Two  measures^  however,  are  possible ;  first,  it  may  be  required 
that  the  trees  may  not  be  lopped  beyond  a  certain  height  up  the 
stem,  or  that  a  certain  proportion  of  branches  be  left ;  next  (which 
18  even  more  important)  that  the  trees  may  only  be  lopped  at  inter- 
vals, a  season  for  rest  and  recovery  being  allowed.  It  may  also  l)e 
possible,  as  has  recently  been  proposed  in  Bombay,  to  plant  belts  of 
umbrageous  and  v^y  quickly  growing  trees  on  purpose  to  supply 
branches  for  lopping. 

In  the  Austrian  law  it  is  provided'  that  only  two-thirds  of  the 
whole  stem  length  may  be  lopped  at  all,  and  then  only  one-third  of 
the  stronger  branches  removed,  weak  ones  being  lef t^ 

This  is  too  elaborate  for  hill  villages  in  India :  it  would  be  pos« 
sible,  however,  to  confine  lopping  to  a  certain  height  up  the  stem,  or 
even  to  require  a  certain  number  of  branches  to  be  left  uncut. 

§  80. — Rotation. 
It  must  always  be  arranged  that  the  trees  should  get  one  year's, 
and  if  possible  two  years'  rest  after  lopping.     In  villages  where 
trees  are  abundant,  it  will  be  often  found  that  it  is  the  native  cus- 
tom to  aUow  a  rotation  of  this  sort. 

§  21.— >/&a«0M. 
The  lopping  also  must  be  only  at  a  proper  season  :  it  should  be 
after  the  full  year's  growth  has  been  attained :  and  it  usually  is  so 

^  I  do  not  Allade  to  cases  whtfre  isolated  deodars  OTerhaoging  fields  are  lopped 
to  preyeat  the  effect  of  their  shade,  nor  to  cases  where  one  kind  of  tree  is  lopped  in 
tbe  forest  to  favour  ft  saore  yaloahle  kind.  Thos,  in  mixed  forest,  where  it  is  not  easy 
to  afford  to  eat  out  Ptans  99e$Ua  which  oppresses  deodar,  it  is  possible  to  let  viUa* 
gers  lof»  it»  which  they  will  often  be  glad  to  do. 

*  Art.  12.  It  is  to  be  confined,  as  flur  as  possible,  to  forest  eompartments  abont  to  le 
filled.  The  French  Code  only  alludes  to  lopping  (Art.  160)  in  strips  at  the  edge  of  the 
fovealt  (lin^e),  and  where  it  if  a  qoeilion  of  OTcr  shadowing  crops  and  preventing 
their  growth. 
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by  cnstom,  because  tben  the  rains  are  over  and  they  begin  to  store . 
the  boughs  for  winter  use. 

If  in  any  case  it  is  permitted  to  lop  trees  of  one  kind  scattered 
through  a  forest  of  other  kinds  which  are  not  to  be  touched, 
the  lopping  ought  to  be  done  on  fixed  days,  so  that  it  may  be  done 
under  supervision. 

It  will  be  observed  that  most  of  these  restrictions  are  virtually 
in  the  interest  of  the  villages  themselves.  Any  excess  or  abuse  in 
lopping  will  kill  the  trees  in  a  very  short  time.  If  then  the  vil- 
lages are  to  be  kept  provided  with  fodder  without  either  devastating 
an  immense  area  of  country  or  coming  at  last  to  destroy  valuable 
trees  because  none  other  are  left,  the  practice  must  be  kept  within 
bounds. 

§  ii.^^Continental  law  on  tie  tubjeets. 
With  the  exception  of  the  Austrian  law  alluded  to,  the  conti- 
nental text-books  do  not  acknowledge  such  a  right.  Eding  men- 
tions a  right  to  pick  leaves  ofE  with  the  hand.  This  right  cf  coui«e 
never  extends  to  the  use  of  any  cutting  instrument  whatever. 
Seedlings  may  not  be  touched,  but  only  the  side  twigs  and  branches 
of  well-grown  trees*. 

§  23.— Z^tf/  gathering  in  India. 
Besides  lopping  for  the  purposes  indicated,  the  rights  which 
come  under  this  head,  in  India,  are  few.  In  Burma  leaves  of 
Careya  and  other  species  are  gathered  for  wrapping  cigarettes  in 
the  Burma  fashion.  In  the  Fanjfib,  and  elsewhere,  leaves  of  Butea 
frondosa  and  of  Bauhinia  Vahlii  are  used  for  making  plates,  cups 
and  even  covers  for  the  floors  or  table  on  which  the  food  dishes  are 
set.  The  leaves  are  sewn  together  (sometimes  in  elaborate  patterns) 
with  little  splints  of  grass  or  straw.  Umbrellas  made  of  leaves  fixed 
on  a  bamboo  frame  are  also  common  in  some  places.  Other  instances 

*  See  alK)  PfeU,  p.  60,  §  12.  He  remarks  that  this  right  may  eometimes  prove 
luefal  hy  helping  poor  people  to  maintain  a  couple  of  goato  or  sheep,  which  is,  a  great 
thing  fot,  them.  The  right,  carefally  exercised,  does  no  harm,  if  the  learea  are  taken 
when  growth  is  oyer  or  before  th»  leayes  b^in  to  turn  to  &11. 
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will  probably  occur  to  the  reader  from  different  parts  of  India.  In 
parts  of  the  Hushyarpur  Sivalik  Hills^  I  found  Bulca  leaves  gathered 
for  manure.  In  some  parts^  turmeric  fields  are  covered  with  leaves 
{s-al  and  other)  to  shade  the  ground.  In  the  Melghat  forests  of 
Berar,  the  large  teak  leaves  are  largely  gathered  and  exported  in 
quantities  (especially  the  very  large  leaves  off  young  saplings) .  The 
leaves  are  used  to  form  the  inner  lining  for  roofs  of  native  houses', 
a  layer  being  placed  below  the  grass,  &c.,  which  forms  the  flat  roof 
over  the  rafters  or  bamboos.  Leaves  of  Bulea  and  B.  Vahlii  are 
also  so  nsed.  In  Berar,  the  teak  leaf  gathering  is  apparently  enjoyed 
as  a  right.  The  exercise  of  rights  of  'this  kind  do  not  give  rise  to 
any  practical  difficulty. 

D.--Wood  Sights. 

Bights  to  wood  will  be  found  to  consist  either  of  rights  to-* 

building  timber  or  woodj 

firewood, 

small  wood  for  implements  and  industries, 

dead  and  fallen  woodj 

stumps. 

Catechn-boiling  may  be  regarded  as  a  wood-right,  because  of  the 
trees  cut ;  but  this  I  deal  with  separately. 

§  U.'^Buildinff  wood. 
The  practice  of  cutting  trees  has  been  at  all  times  restricted  to 
some  extent  by  the  ruling  power.  Indeed,  the  only  measure  of  forest 
conservancy  that  was  ever  taken  in  former  days  was  to  declare 
certain  valuable  kinds  of  trees  (wherever  found)  to  be  ''  Royal '' 
trees*.  This  is  probably  more  for  the  sake  of  revenue  than  from 
any  care  for  the  trees  themselves,  and  may  therefore  be  classed  with 

*  la  1879-80,  iB  miraj  u  9,188  bundles  of  500  leaves  each  were  exported. 

*  In  Banna  teak  trees  are  Bojal  trees.  In  other  parts,  the  Qovernment  has  geiier- 
aOj  reserved  sandal,  blackwood,  "poon,"  and  other  species.  In  the  Himalaya 
deodar  has  osnallj  been  considered  a  Bojal  tree  in  British  times,  and  perhaps  was  so 
ia  some  of  the  Hill  States  ander  native  rulsw 
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other  arrangements  under  Native  rule  for  taxing  forest  produce. 
But  it  had  the  efEect  of  preserving  the  growth,  and  preventing  the 
usual  license  in  the  matter  of  forest  produce  generally,  extending  to 
such  trees  and  gromng  into  a  right. 

Bights  to  trees  for  repairs  and  building  of  houses,  temples,  &c., 
rarely  or  never  extend  to  trees  locally  understood  to  be  '*  reserved," 
unless  there  has  been  some  express  order  or  grant  on  the  subject ; 
and  then  it  will  be  found  that  inferior  trees  are  to  be  had  free,  but 
superior  ones  on  a  certain  payment. 

I  do  not  know  of  any  instance  where  there  has  been  any  doubt 
whether  a  right  was  for  building  wood  or  for  firewood*^.  In 
the  vast  majority  of  cases  at  any  rate,  this  right,  when  claimed 
in  India,  will  be  found^  to  be  a  ^'  real  servitude  "  for  the  beneficial 
enjoyment  of  some  house  or  building.  A  man  can  hardly  have  a 
right  to '' building  wood,'' unless  he  has  a  house  or  something  to 
keep  in  repair  or  rebuild. 

I  do  not  say  it  is  impossible  that  a  person  should  have  a  right  to 
a  certain  number  of  poles,  or  something  of  the  kind  which  might 
amount  to  a  '  personal '  right  to  building  wood ;  but  the  first-named 
right  is  far  more  conunon. 

As  to  ihepurposei  for  which  building  wood  can  be  claimed,  it 
is  evident  that  it  is  for  the  repair,  and  perhaps  entire  rebuilding,  or 
existing  buildings,  bridges,  &c.,  but  it  could  not  be  claimed  for 
erecting  new  buildings  in  addition  to  what  were  on  the  ground 
before®. 

But  sheds  and  ''  accessory  buildings ''  necessary  for  the  right- 
holder's  business  or  occupation,  are  included^. 

7  I  mention  this  because  in  France  if  a  right  as  to  "  wood ''  generally,  that  is  held 
to  mean  *'  firewood''  on  the  principle  of  the  least  bnrden  to  the  estate  (Meaame,  page 
243,  §  184).  Bat  this  is  not  admitted  in  Germany  (Roth,  §  280),and  certainly  woald 
not  be  in  India :  we  should  enquire  what  was  really  wanted  and  record  the  right 
accordingly. 

^  Meanme,  §  214,  Both.  §  282.  So  Hartig  (ROnne,  p.  734),  and  in  the  Saxon 
Mandat,  §§  19,  20. 

•  What  Meaume  conveniently  calls  *'hdHmenU  d'exploUaiion'*  (Vol,  I,  §  221J. 
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The  buildings  mast  be  maintained  or  rebuilt  as  they  were  before^ 
and  a  right-holder  could  not  demand  a  large  quantity  of  wood  (for 
example)  to  rebuild  entirely  in  wood  a  house  which  had  previously 
been  built  of  stone. 

Nor^  in  India,  could  a  man,  whose  right  was  to  so  many  poles  for 
a  village  house  in  the  native  fashion,  claim  squared  beams,  or  timber 
to  make  them,  when  he  became  rich  enough  to  wish  for  a  larger 
and  better  house.  Nor,  for  example,  could  an  European,  becv>ming 
entitled  to  a  zaminddr's  right  to  wood,  claim  free  wood  to  build  a 
house  on  the  European  style;  his  right  (supposing  such  a  right 
possible)  would  only  extend  to  such  wood  as  a  native  zamindar 
could  have  claimed. 

Begard  must  be  hod  to  the  custom  and  style  of  building  in  the 
locality^*. 

As  to  quantity,  the  above  considerations  will,  to  some  extent, 
serve  to  limit  it.  It  i^  rarely,  at  present,  convenient  to  fix  an  exact 
number  of  treee  to  be  cut  in  a  year,  or  a  precise  number  of  cubic 
feet  to  be  claimed  by  each  right-holder.  Perhaps,  in  the  case  of 
poles  of  s&l  or  other  species  for  native  house-building,  it  may  be 
possible  to  do  so. 

^  Meanme  (1)  §  213.  I  have  here  to  notice  a  very  important  point  connected  witli 
ngbts  to  building  wood  in  the  North- Western  Himalaya.  The  right  has  obvionsly  to 
be  esereijed  withoat  waate,  and  in  such  a  way  aa,  while  the  hoaseholder  gets  Mufletent 
to  do  his  work,  he  does  not  make  a  heavier  demand  on  the  forest  stock  than  need  be* 
Kow,  in  some  places,  the  people  are  in  the  habit  of  squaring  timber  with  an  adze,  or 
axe^  and  consequently  making  one  beam  ont  of  a  tree  that  would,  if  sawn  up,  yield 
two  or  more.  There  is  no  excuse  for  such  waste,  when  the  people  can  be  provided 
with  saw  sand  can  use  them,  if  they  chose  to  overcome  their  apathy.  This  should  be 
made  as  easy  as  possible,  by  loan  of  saws,  and  having  them  for  use  at  certain  conve* 
nient  places ;  and  it  might  in  due  time  be  insisted  on  as  a  condition,  that  wood  shouM 
be  sawn  up ;  the  quantity  of  wood  granted  should  be  such  as  will  amply  suffice,  if 
•aws  are  used.  There  are  no  means  in  Eastern  countries  of  introducing  an  economy  of 
this  kind  but  by  a  little  pressure  at  first.  In  a  distriot  like  Kulu,  where  more  than 
20,000  trees  are  givoi  annually  to  right'holders  free,  it  makes  an  enormoas  difference 
to  the  limited  area  of  forest  whether  these  20,000  trees  are  really  necessary,  or 
whether  one-half  the  material  is  not  wasted  by  being  chipped  away  with  an  aze ;  if 
that  is  so,  10,000  trees  with  the  use  of  the  saw  would  suffice  to  produce  the  same  re- 
aults  aa  regards  building  and  repairs  as  the  20,000. 
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It  may^  however,  be  very  convenient  to  fix  a  quantity  in  this  way ; 
supposing  that  a  village  or  a  number  of  villages  had  a  right  to  build- 
ing wood  for  a  number  of  houses  (which  the  Forest  Settlement  OfiBcer 
would  ascertain),  it  might  b§  the  most  easy  way  to  say,  that  a 
certain  number  of  trees  of  a  certain  kind  can  and  will  be  cut,  or 
marked  for  cutting,  annually  in  the  forest,  and  that  this  wood  will 
be  distributed  among  the  right-holders.  Those  persons  who  did  not 
want  wood  would  either  store  it  up  against  they  did  want  it,  or 
would  arrange  the  matter  among  themselves. 

It  is  hardly  necessary  to  remark  that  wood  granted  und^  a 
right  of  this  kind  must  always  be  applied  to  the  repairs  and  build- 
ing, and  can  never  be  sold^. 

§  25. — Method  of  supply. 

The  next  thing  is  to  settle  how  the  material  is  to  be  supplied. 

When  such  an  arrangement  as  above  indicated  is  not  carried 
out,  it  will  generally  be  provided  that  a  given  number  of  houses 
are  entitled  to  wood  of  a  certain  kind  and  size  as  circumstances 
require,  and  that  they  will  get  it  on  application  to  a  forest  officer. 
The  forest  officer  will  issue  a  written  "  permit,''  specifying  the 
kind  of  tree,  size,  or  girth,  number,  or  other  particulars,  and  the 
time  within  which  the  material  must  be  taken  out  of  the  forest. 

Tl^e  forest  officer  will,  of  course,  grant  as  much  as  is  really  neces- 
sary on  the  best  (but  liberal)  estimate  he  can  make  for  the  work 
in  hand,  and  will  refuse  a  permit  for  unnecessary  quantities,  or  for 
valuable  wood  to  be  used  for  purposes  for  which  inferior  kinds 
would  do  as  well*. 

Permits  are  usually  issued  as  occasion  requires ;  or,  in  places 
where  the  forest  officer  is  not  always  on  the  spot,  it  may  be  a  rule 
or  custom  that  applications  are  made  and  acceded  to  at  certain 

1  So  in  the  European  laws.  Meaame,  §  419,  Cod.  For.,  Art  88.  Both,  §  2S0  {h)^ 
And  EdiDg,  p.  115. 

<  In  France  (see  Art.  123  of  the  Ordinance  for  the  execntion  of  tlie  Forest  Code), 
rigbt-liolders  to  timber  most  get  a  proper  indent  or  estimate  made  out  of  the  kind 
and  quantity  of  wood  necessary  for  the  repairs  or  building  in  band. 


LIMITATIOKS  TO   WHICH   RIGHTS   OF   USER   AR£  SUBJECT,        153 

seasons.     In  Germany,  it  is  a  role  that  only  one  year's  supply  can 
be  asked  for  at  a  time. 

There  are,  however,  circumstances  under  which  it  may  be  desir- 
able, in  case  of  calamity  to  the  forest,  to  require  the  right-holders 
to  take  and  store  up,  perhaps  for  several  years  in  advance,  their 
quota  of  timber. 

A  severe  storm  may  have  caused  the  f^ll  of  a  large  number  of 
trees,  or  an  attack  of  caterpillars  may  have  rendered  it  necessary  to 
fell  a  large  number  at  one  time',  or  a  fire  may  have  killed  a  number 
of  trees.  Here  it  may  be  necessary  to  dispose  of  a  large  number  of 
trees  at  once,  and  the  forest  may  not  be  in  a  condition  to  yield  any 
more  for  a  long  period. 

And  generally,  it  Is  understood  that  rights  can  only  be  complied 
with  within  the  limits  of  the  proper  yield  of  the  forest, 

Bight*holders  may  always  be  required  to  save  the  forest  by 
utilizing  trees  standing  dead  or  dying^. 

The  French  law  never  allows  the  right«holder  to  cut  and  take 
his  own  timber ;  he  always  takes  it  on  a  ''  d^livrance,  **  or  formal 
authorization  by  the  forest  officer^. 


<  See  Roth,  §  288. 

*  Roth,  §  288;  but  I  do  not  mean  that  a  general  right  to  take  treefl  standing 
dead  (of  a  file  fit  for  bnUding  pnrposes)  ihoold  be  conceded.  I  have  seen  cases 
where  a  enstom  of  this  kind  had  sprang  np,  and  of  course  people  killed  trees  on 
purpose :  and  this  offence  can  rarely  be  detected.  Such  trees  are  called  in  France 
"  bois  cfaannls^  (see  Meaume,  §  190).  The  only  casd  in  which  I  have  met  with 
socb  a  light  is  in  the  Panjiib  hills  is  where  a  temple-keeper  is  conceded  a 
Tif^t  to  take  stems  that  die  or  fall  by  storm,  snow,  &c.,  for  the  repairs  of  the  temple. 
I  suspect  even  then  the  fall  is  often  aided.  In  Burma  trees  "  charm^  "  are]  called 
smtthit  (killed  by  the  "  nata  '*  or  fiiiries),  and  those  blown  down  are  ''anlay  "•.  I  never 
beard  of  a  right  to  take  these,  unless  specially  permitted  in  fulfilment  of  a  general 
timlMr  right. 

*  Code  For.,  Art.  79.  This  rule  seems  to  have  been  a  vexy  ancient  one,  at  least 
in  ome  form  or  another.  Mention  is  made  of  it  in  an  ordinance  of  Philip  the  Bold 
(A.  D.  1280). 

l^o  one  to  whom  a  '*  d^livrance  ^  is  refused  improperly  can  go  and  take  the  wood 
liidsdf,  not  even  with  an  order  of  Court;  only  damaget  could  be  given  against  the 
forest-owner  wrongfully  refusing  a  "d^vrance. "    (Meaume,  §  862.) 
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In  France  this  applies  to  all  wood-rights^  so  that  I  shall  here 
dispose  of  the  subject  and  not  recur  to  it  under  the  head  of  fire* 
wood  subsequently  dealt  with. 

The  dSlivrance  varies  according  to  the  nature  of  the  wood. 
It  may  be  an  actual  making  over  of  so  many  beams'^  or  so  many 
cubic  feet  in  log  for  buildings  out  of  timber  cut  already  by  the 
Forest  Department^  or  it  may  be  that  the  forest  officer  marks  certain 
trees  and  authorizes  the  right-holder  to  cut  and  remove  them.  If 
the  dSliwrauce  is  of  dead  and  fallen  wood^  it  would  simply  be  an  order 
clearly  defining  where  the  wood  may  be  picked  up,  and  on  what 
days,  &c.^ 

The  material  must  always  be  removed  in  a  fixed  time,  or  els6 
the  forest  would  be  burdened  with  logs  and  pieces  lying  about  for  an 
indefinite  time,  and  there  would  be  great  opportunity  for  trespass, 
theft,  &c.^ 

If  necessary,  it  is  required  that  material  be  removed  by  a  certain 
route,  so  as  to  avoid  injuring  the  forest  growth. 

Damage  to  the  -forest  growth  by  negligence  in  extracting 
material,  is  a  punishable  ofEence. 

The  German  law  has  similar  provisions^.  There  must  be  an 
assignment  of  the  wood  and  of  the  place  where  it  is  to  be  cut  {anwei^" 
nng).  The  Austrian  law  gives  full  details^.  The  right-holder  can 
only  take  marked  trees,  and  in  the  place  pointed  out,  or  else  he  mast 
be  very  clearly  informed  what  he  may  do.  The  forest-owner  may 
also  require  that  the  right-holder  shall  put  a  mark  on  his  timberj 

*  Bfeanroe^  §  366,  &c.  There  is  some  doabt  as  to  whether  a  d^livrance  mnst 
be  in  writing :  in  Art.  79  of  the  Code  mention  of  writing  is  omitted.  Meanme 
thinks  that  this  was  an  accident;  nevertheless,  nnder  Art.  79  as  it  stands,  m  Torbal 
order  wonld  be  sufficient. 

7  Roth,  §  280  ((}.  So  in  France,  Code  For.,  Art.  88,  and  Meanm^  §  419.  Bdtng 
p.  115. 

^  See  Roth,  §  280  {e) ;  but  some  of  the  laws  are  not  clear  as  to  whether  the  wood 
is  to  be  cnt  and  removed  by  the  right-holders  after  it  has  been  assigned  to  tbeua. 
See  Eding,  p.  108  (VI  A.) 

^  Articles  15—24. 
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and  submit  to  have  his  loads  examined  as  they  pass  out  of  the 
forest.     A  time  for  removal  is  fixed^^. 

In  India  some  of  these  points  are  also  applicable  as  clearly 
necessary  for  the  safety  of  the  forest. 

The  number  of  houses  and  right-holders  being  known^  it  should 
he  provided  at  settlement,  that  trees  of  the  size  required  will  be 
marked  and  made  over  to  the  right-holder  to  be  cut  in  the  part  of 
the  forest  indicated. 

Some  of  the  European  text-books  discuss  some  further  questions 
which  need  not>  in  our  present  stage  of  progress  in  India,  be  gone 
into.  For  example,  whether,  if  the  stock  in  the  forest  is.  so  dimin- 
ished that  the  right-holders  can  no  longer  get  what  is  due  to  them, 
it  should  be  held  that  the  forest-owner  is  liable  to  make  compensa- 
tion ;  it  is  argued  that  it  may  be  so  if  the  diminution  is  due  to  his 
wasteful  or  n^ligent  working,  but  not  otherwise.  Another  point  is 
the  liability  to  supply  timber  where  a  house  is  burnt  down  and  com- 
pensation has  been  given  by  an  insurance  office  for  the  loss\  These 
matters  have  no  practical  importance,  at  present,  in  India. 

§  26. — Firewood, 

This  right  is  spoken  of  in  the  English  law-books  as  the  right 
of  "  common  of  estovers,^'  or  "  fire  bote  '^  (affouage  of  French  law) . 

In  Europe,  where  all  material  from  a  forest  has  a  value,  and  can 
be  ntQized,  distinction  is  drawn  between  twigs  and  branches  taken 
to  form  faggots,— firewood  from  stems  of  a  size  that  only  require  to 
be  cut  to  lengths  but  not  further  split,— wood  that  requires  to  be 
split  into  two  or  into  four,— firewood  from  dead  branches  or  trees, 
from  refuse  of  felling^,  from  wood  broken  off  by  storms,  &c.' 

In  India,  it  will  be  sufficient  to  include  all  in  one  head,  for 
generally  it  will  be  found  that  rights  to  firewood  originated  mostly 

^Aiutrian  law  (Art.  17).  In  Prussia  two  montha  are  allowed  for  removal 
(Bdanc^  quoting  Ordnnng  of  1851,  §  30). 

*  See  £ding,  pp.  115,  116,  &c.,  on  some  of  these  points. 

*  In  France  small  stoff  tied  into  bundles  is  called  hoia  de  oorde :  wood  that  docs 
not  need  splitting  only  cutting  to  lengths,  is  boU  de  rondin ;  that  which  is  split  into 
two  or  four,  hoU  de  fenie^  boit  de  quartier,  &c. 
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in  the  practice  of  going  to  the  nearest  wood  and  bringing  in  what 
was  fit  to  bum^  and  what  was  got  with  the. least  trouble. 

Consequently,  it  is  always  fair,  in  r^^ating  a  firewood  right,  to 
require  people  to  take  dry  wood  of  any  kind  that  can  be  found  in 
the  shape  of  branches  knocked  off  by  snow  or  storm,  and  lying  on 
the  ground ;  dead  stems  and  dead  branches  which  may  be  broken 
off  with  the  hand ;  in  short,  any  waste  and  inf^ior  stuff  which  is 
suflScient  for  the  purpose;  and  not  to  cut  any  living  tree,  when  the 
former  suffices. 

On  the  same  principle,  where  there  is  not  dead  wood,  it  should 
be  ordered  that  inferior  trees  must  be  utilized,  in  preference  to  hard 
wood  and  valuable  kinds,  even  if  the  latter  are  not  certain  to  attain 
any  good  size. 

The  '^  inferior  kinds  '^  spoken  of  must  be  of  course  fit  for  fuel.  It 
would  be  hard  to  ask  a  man  to  take  his  entire  load  of  Orewia  op^ 
positifolia  (dh&man)  in  some  of  our  lower  hills,  or  of  Salvadora  in  the 
Fan  jab  plains :  but  he  must  be  expected  to  take  a  proportion.  And 
so  as  regards  size  :  a  man  cannot  be  asked  to  take  his  whole  supply 
in  small  stuff :  he  must,  however,  take  a  &ir  share,  and  cannot  ask 
to  have  the  whole  in  solid  pieces'. 

The  purpose  also  should  be  looked  to.  For  example,  thorny 
brushwood  and  Adhatoda  vanca  will  do  well  for  ovens  and  for  lime 
kilns  and  for  such  purposes ;  solid  fuel,  such  as  one  would  use  for 
a  railway  engine,  should  not  be  given. 

A  right  to  cujb  timber  trees  in  any  stage  of  growth  for  fuel 
cannot  be  admitted^  What,  in  any  given  locality,  are  timber 
trees  likely  to  grow  to  full  size  for  building,  for  sleepers,  and 
such  like,  is  a  question  of  fact  very  .easily  determined.  Of  course 
some  trees  may  give  timber  and  yet  not  be  very  valuable,  or  some 

« 

Both,  §  281. 

See  Meanme  (end  of  §  198,  Vol.  I,  page  259).  The  only  exception  is  where 
the  forest-owner  has  chosen  to  convert  a  coppice  forest  into  high  forest,  and  so  only 
has  timber  trees  and  mnst  provide  for  the  right  with  them  (§  811,  p.  279). 
In  England  good  timber  can  only  be  demanded  in  default  of  any  other  meana  of 
supplying  the  right. — (Cooke,  pp,  85 — 87), 
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trees  may  grow  to  a  size  which  is  neither  the  one  nor  the  other. 
Bat  in  practice  there  is  no  difficulty  in  laying  down  a  sufficient 
distinction. 

There  has  heen  no  time  in  the  history  of  India  when  the  ruling 
power  did  not  insist^  or  might  not  have  insisted  on^  such  a  rule  in 
the  case  of  firewood  rights. 

The  only  exception  is  where  there  are  badly-grown  trees^  or 
where  there  are  thinnings,  or  where  the  wood  cannot  be  otherwise 
utilized.  In  such  cases  it  should  be  a  matter  of  special  concession. 
So,  too,  I  do  not  speak  of  special  concessions  in  time  of  famine, 
or  of  particular  places  where  there  is  wood  which  we  do  not  know 
what  to  do  witbr,  and  so  forth. 

As  regards  quantity,  this  right,  more  frequently  than  the  last, 
admits  of  specification,  if  not  of  stacks  or  weight,  at  least  of  number 
of  loads,  &c.y  and  where  it  is  a  case  of  cutting  brushwood,  of  area 
to  be  cut  over. 

Where  the  right  is  supplied  by  picking  dead  and  fallen  wood, 
the  only  limitation  imposed  is  that  it  has  to  be  gathered  over  a 
^ven  area  of  forest,  in  such  parts  as  are  indicated  by  the  forest 
ofiicer. 

There  may  be  cases  where  it  is  part  of  the  right  that  the 
material  be  carried  away  and  sold ;  here  the  quantity,  number  of 
loads,  &c.,  to  be  taken  ought  certainly  to  be  fixed,   and  this  can 
nsnallj  be  done  by  taking  the  average  of  past  years :  otherwise, 
a  person  holding  such  a  right  might  go  on  increasing  his  sales 
till  a  really  formidable  demand  was  made  on  the  firewood  resources 
of  the  forest.     Even  if  it  is  only  fixed  at  a  certain  number  of  head- 
loads,  bullock-loads  or  so,  it  is  better  than  uncertainty. 

More  commonly  the  right  is  reqiiired  so  much  for  each  house 
in  a  village  :  in  that  case  the  houses  are  counted  and  the  number  of 
hearths  and  their  requirements  estimated^. 

*  I  shaU  aftenrardB,  when  speakinc^  on  section  23,  which  prohibits  the  growth 
of  n/en  rights^  dispose  of  the  question  which  may  arise  in  all  cases  dependent  on 
tUe  mmmher  oj  rendenis  in  a  villagei  as  to  whether  new  houses  and  new  comers  to  the 
vill«0s  are  entitled  to  the  same  right  as  those  in  existence  at  the  time  of  settlement. 
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It  is  a  question  of  fact  whether  firewood  can  he  required  not 
only  for  the  hearths  of  the  residences  but  also  for  workshops  be- 
longing to  the  village'. 

As  regards  the  time  at  which  firewood  may  be  got  in^  a  supply 
for  a  long  period  in  advance  cannot  usually  be  demanded.  In 
Germany,  wood  for  one  year  only  is  given  at  one  time^*  In  India, 
eonvenienoe  will  be  considered,  and  this  matter  may  need  regfulation 
according  to  circumstances :  but  ordinarily,  a  man  is  allowed  by 
permit  to  go  and  cut  from  time  to  time  whenever  hd  wants  wood^ 
provided  he  does  not  exceed  his  total  yearly  quantity,  or  does  not 
exhaust  the  area  set  apart  for  cutting ;  that  is  his  own  afEair^  and 
'  if  he  too  quickly  uses  up  the  supply  he  must  go  without®. 

I  should  here  remark  that  it  is  rarely  or  never  necessary  to 
impose  any  restriction  on  the  mere  gathering  or  picking  up  of 
small  wood,  dead  boughs,  &c. 

The  material  is  never  valuable  :  it  is  a  boon  to  the  poor  people 
in  the  neighbourhood,  and  to  prohibit  its  use  only  encourages 
theft®. 

People  who  take  dead  wood  may  even  break  oft  dead  branches 
that  they  can  reach  :  but  they  must  never  use  irons  or  devices 
for  climbiugf,  nor  ai^y  kind  of  cutting  instruments^. 

*  See  Eding,  p.  117.  Sheds  and  ontboases  requiring  foel  are  considered  as  part 
of  the  house.  If  a  man  enlarges  his  hoase  and  creates  a  number  of  new  hearths^  he 
can  only,  in  Qermany,  get  wood  under  his  right  for  the  original  hearths.   (Eotb,  28 

W). 

'  Edtng  (bottom  of  page  117). 

"  In  France,  by  Art.  81  of  the  Code  For.,  in  collecting  the  supply  of  Brewood,  aome 
person  is  employed  to  cut  the  area  completely  and  distribute  the  produce.  This  cat* 
ting  is  done  at  onjoe,  as  the  "  coupet "  are  regulated  into  such  size  as  may  make  this 
convement.  In  time  some  snch  arrangement  wiU  become  necessary  in  our  own 
forests.  See  also  Code  (Art.  105)»  and  the  Ordinance  for  executing  the  foreat  Utw 
(Art.  1 22)  as  to  the  practice  in  supplying  firewood  rights. 

•  So  vonBerg,  p.  129,  Bdnne,  p.  740.  By  the  Saxon  Handat  of  1813,  §  27» 
poor  people  are  expressly  allowed  to  take  dry  wood  lying  about ;  and  so  in  Ptnaaia 
(Eding,  p.  11 9X  but  such  wood  must  never  be  sold— it  is  only  a  conccsskm  for 
personal  wants. 

>>  So  in  Code  For.,  Art  80,  and  Eding,  p.  119. 
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Under  this  rights  large  trees>  standing  dead  or  £allen^  are  not 
included^  and  may  notbetoached^unlessj  indeed,  they  are  old  rotten 
steins  lying  useless  in  the  forest,  which  are  chipped  away  and  taken 
pieeemeaL     {"  Uriolz  "  of  the  German  books). 

§  27. — Right  to  wood  for  implements  cmd  industries,* 

These  rights  are  generally  the  same  as  other  wood-rights,  except 
that  they  are  generally  on  a  smaller  scale. 

Bamboos  are  the  only  product  demanded  in  large  quantities,  and 
it  is  easy  to  regulate  the  supply  in  this  case. 

The  Tillages  will  either  be  allowed  certain  •  tracts  from  which 
they  may  cut  bamboos,  the  production  being  the  limit  (and  there 
is  not  much  danger  of  their  exceeding  that,  for  the  people  as  a  rule 
understand  the  nature  and  growth  of  bamboos  suflSciently),  or  else 
they  wiQ  be  allowed  a  certain  number. 

Other  rights  under  this  head,  generally,  require  only  small  pieces 
of  wood,  and  that  In  no  very  large  quantity^.  But  here,  of  course, 
the  wood  required  is  of  a  definite  species.  The  comb-maker  requires 
box  or  olive  wood;  for  theshuttleof  aloom  a  bit  of  hard  Acacia 
eaieehu  or  other  dense  heavy  wood  is  necessary,  and  so  forth. 
The  right-holder  could  not  be  required  to  use  dead  wood  for  his 
plough,  or  a  pine  ia^e  for  the  pestle  of  his  oil-mill. 

On  the  other  hand,  people  cannot  claim  any  wasteful  exercise 
of  their  right,  as  e,g,,  cutting  down  saplings  of  valuable  trees  to 
make  fencing  (unless,  indeed,  there  are  forest  thinnings  available, 
which  are  not  otherwise  utilizable). 

'  The  only  exception  that  I  know  of  is  where  large  pieces  are  required  to  make 
the  large  pestles  and  mortars  used  for  pressing  oil  for  sagar-cADe  in  some  parts.  The 
receptacle  is  made  out  of  a  solid  stump,  and  the  pestle  is  a  thick  piece  of  some  hard 
heaTj  wood. 

In  Barma  I  saw  a  very  wasteftil  process  of  making  cart-wheels,  which  consisted  in 
cutting  down  a  tree  (*'  padouk  "  I  think)  of  sufficient  girth  that  a  section  across  the 
lower  part  would,  when  dressed  a  little,  give  a  solid  disc  for  a  cart-wheel :  two  pairs  of 
these  thick  discs  (possihly  more  than  one  pair)  would  he  cut  out  of  the  lowest  and 
hroadeat  part  of  the  stem,  the  rest  of  which  would  he  abandoned.  The  wheels,  it  is 
true,  fetch  Ba«  80  and  even  more  a  pair,  but  that  does  not  excuse  the  waste.  No  one, 
however,  would  recognize  a  righi  to  have  wood  for  wasting  iu  this  fashion. 


r*FiiLl:jr  Bu^h  rkrhtB  wHl  he  exerewd  bj  the  riglit-lkolder 
gprrn.'g  m  wrhten  prder  or  pemiit,  ^diicfa  miil  specify  where  the 
wjua  u  !.£  be  g:>%,  sud  how  jcatt  paces.  In  fietdin^  sadi  rights^ 
the  xmocDt  of  'vrDitd  reiroired  wI2  aneiT  he  sosh  as  to  neoessitate 
ATT  FTiecine  irrTTig  of  craantrrr. 

TTinnr  tio£  head  I  do  sot  ineitiide  maniifaetures  like  GUio6-iiiakiiig 
GT  liOBl-Lidiiiiiir  in  Bnnna,  where  irbjle  tiees,  and  those  of  a  hrge 
size,  are  r^idred.  Here,  if  there  is  a  right  to  be  supplied  with 
tiiLliGr  far  such  piLrpoaes,  it  is  counted  as  a  timber-right,  and  it 
must  be  sLneilT  determiTi&d  (as  indeed  it  eaaly  eaa)  what  niunber 
and  kind  d  trees  ma j  be  taken  in  a  year  for  that  poipose.  I 
beliere^hcvvreTery  tliat  rijlU  to  timber  for  this  pnipose  will  be  rarej 
if  eren  they  exisL. 

§  2S.— ^Awy*  r/freei,  ^ 

It  is  not  often  in  India  that  TiQagers  aie  able^  or  willing,  to 
extract  the  stumps  of  felled  trees  and  utilize  them  for  f neh  The 
kbonr  and  cost  of  extzaction  is  too  great. 

That  is,  howerer^  a  ose  to  wfaidi  stomps  of  lesinoiis  pines  and 
deodar  are  put  in  the  North-West  Himalaya.  They  are  atilized  foe 
''  jugnij''  or  splitting  off  pieces  for  torches'. 

There  is  of  conrse  no  objection  to  this  pnetice.  And  a  stamp 
oftoi  lasts  a  long  time;  for  the  contractors  of  former  days,  when 
tbey  woifced  the  forest,  invariably  felled  the  trees  high  aboYe  tbe 
ground,  leaTing  stomps  5,  6  and  even  8  feet  high. 

If,  in  any  case,  the  extraction  of  stomps  is  conceded  as  a  rigbt, 
the  people  should  be  required  to  fill  up  the  holes' ;  and  the  practiee 
must  be  stopped  where  there  is  a  seedling  growth^. 

Of  oouTBe  no  such  right  would  be  recognized  in  a  coppice  forest, 
where  the  stools  were  capable  of  sending  up  shoots. 

s  See  aUo  under  (F),  Bights  to  Fro^kwe  (Rerin). 

*  If  this  is  dennble.  In  catting  Fro90pi$  tpici^era  for  ooppioe,  it  ii  «n  mdvantiigo 
to  hare  the  hole,  eaosed  hy  taking  oat  a  large  part  of  the  root  stock  below  Che  aorfa^, 
eft  as  it  is :  it  promotes  the  sending  np  of  shoots  and  allows  the  scanty  nunfiJl  ta 
accaoioliite,  and  the  ground  to  he  loose  and  moist. 

«  See  Eding,  p.  123  (F),  and  the  Saxon  Mandat  of  1819,  §  10. 
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£•— Bight  to  Decayed  Leaves  from  the  ground. 

We  have  no  special  tenn  to  indicate  this  right.  In  German  it 
is  SL  right  to  "  JTaldslreu '^  {streunuizung).  In  French  it  is  called 
"  Droit  de  tautrage  ^" 

The  right  occupies  a  prominent  place  in  the  German  text-books^ 

but  in  Meaome  and  other  French  works^  it  is  scarcely  alluded  to. 

The  right  is,   however,  found  in  French  forests.     By  the  ordinary 

law,  the  removal  of  dead  leaves  is,  in  the  absence  of  a  right,  an 

offeDce,  and  is   so  declared  in  Art.   I44i    of   th6  Code  Forestier. 

Where  there  is  a  right,  it  is  to  be  remembered  that  the  exercise 

is  subject  to  the  same   restrictions  as   any  other  right.     It  can 

never  be  exercised  except  on  the  usual  condition  of  a  previous 

''  delivrance,''  t.^.,  that  the  Forest  Officer  should  assign  and  precisely 

indicate  the  place  where  the  right  can  alone  be  exercised.     In  the 

same  way  it  is  a  general  rule  that  rights  can  only  be  exercised 

"  snivant  Tetat  et  la  possibility  des   forets,''  so   that  the  Forest 

Officer  will  not  give  a  direction  for  the  exercise  of  the  right  in  any 

part  of  the  forest  in  which  there  is  danger  to  the  soil  or  the  forest 

growth.     In  this  way  all  the  principles,  which  are  fully  set  out   in 

the  German  text  books,  can  be  legally  applied,  and  probably  would 

be  in  all  forests  where  it  was  necessary. 

The  German  text  books  sometimes  include  under  the  term  *'  streu- 
nntzcmg,''  not  only  the  collection  of  dead  leaves,  but  also  the 
removal  of  moss  and  e^en  herbage  such  as  heather  and  broom 
{genisia)^.  ^ 

In  India,  however,  the  right  that  we  have  to  deal  with  consists 
in  taking  up  not  only  the  freshly-fallen  dead  leaves,  but  also  those 

*  In  Qencliers  Yocabtikry  of  French  and  German  terms  (for  lue  at  Nancj),  no 
Freneb  eqniTalent  U  given :  droit  de  fane  means  only  scraping  up  dead  and 
dec&yed  leaves :  whereas  etreuituitung  is  often  employed  to  indicate  the  collection  of 
xno«a«  Utter,  Aic.,  as  well :  Soulrage  means  anything  spread  ont  on  the  sarface,  and  is 
applied  often  to  cutting  broom,  heather,  moss,  fhrse  and  undergrowth,  bat  also  to 
taking  dead  leaves. 

*  For  example,  Hartig,  as  quoted  by   Bonne,  p.  721 ;  and  see  Austrian  Law  of 

1852,  §  12. 

U 
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decayed  and  turning  into  humus.    It  is  chiefly,  as  far  as  I  am  aware, 
exercised  in  deodar  and  other  coniferous  forests. 

§  29. — DeHrueiivenesB  of  the  right. 

It  is  needless  to  remark  that  such  a  right  is  one  of  the  most 
destructive  of  all  rights. 

'*  An  excessive  removal/'  says  Grabner'',  '*  carried  on  for  a 
series  of  years,  must  result  in  deterioration  of  the  soil,  lessening  of 
the  wood-pioduction  (leading  to  the  growth  of  poor,  stunted  and  slow- 
growing  trees),  and  at  last  causing  distorted  growth,  diseases,  and 
even  the  dying-ofE  of  whole  g^ups  of  trees,  till  with  the  disappear- 
ance of  the  trees  the  right  itself  perishes.  If  the  right  is  a  matter 
of  urgent  necessity  to  the  right-holder,  he  is  thus  placed  in  a  critical 
position.^'  To  this  I  may  add  that  the  exercise  of  such  a  right 
exposes  the  roots  of  trees  to  the  action  of  frost ;  it  dries  the  soil  and 
makes  it  less  retentive  of  moisture;  exposes  it  to  the  action  of 
weather  and  hinders  the  process  by  which  the  raw  mineral  material 
of  the  upper  subsoil  is  dissolved  and  made  fit  for  absorption  by  the 
root-fibres  to  nourish  the  tree. 

In  scraping  up  the  surface  also,  innumerable  seeds  just  sprouting, 
are  taken  up,  and  when  a  new  supply  of  seed  falls,  the  ground  is 
hard,  and  there  is  no  nidus  for  the  germination  to  take  place  in^. 

Unfortunately,  however,  the  right  is  often  very  much  wanted, 
especially  in  countries  like  Kulu  in  the  Himalaya,  where  other 
manure  is  almost  unprocurable.  It  may  then  be  necessary  to 
allow  its  exercise,  but  in  all  cases  under  the  strictest  regulation  ;  for 
it  must  be  borne  in  mind  that  if  unregulated  there  is  no  right 

»  Page  263. 

^  See  Hartig,  quoted  by  lionne  at  p.  721.  A  forest,  he  says,  may  baroly  sniTiTe 
but  can  never  yield  as  much  as  it  would  if  the  right  did  not  exist :  it  is  therefore  worth 
the  forest-owner's  while  to  make  great  sacrifices  in  order  to  get  rid  of  the  right. 
Eding  (p.  132)  says  :  '*  This  is  the  worst  of  all  forest  rights  "  (sehSdli^sUn  wm  allem 
aid  servituten ;  so  Pfeil,  §  13,  p.  51 ;  but  the  authorities  are  endless.  There  is  a 
little  treatise  by  Earl  Fischbach  (Die  Beseitigung  der  -waldsticunutzang,  &c.i 
Frankfort,  A.  M.  1864}  devoted  to  a  study  of  this  right.  In  this  may  be  seen  the  cal. 
ralations  made  by  Hundeshagen  and  others  of  the  effects  of  removing  certain  weights 
of  the  "  strcu,"  on  the  forest  yield. 
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which  will  more  surely  put  an  end  to  the  forest  altogether  in  the 
coarse  of  some  years. 

In  places  where  the  forest  area  is  split  up  into  small  blocks 
^parated  by  private  lands,  it  will  be  convenient  to  assign  some  of 
them  for  the  supply  of  dead  leaves ;  but  even  then  the  same  block 
cannot  be  continuously  worked. 

§  80. — Prineiplei  of  regulaiion.'^When  the  right  must  he  excluded. 

The  following  principles  of  regulation  with  regard  to  this  right 
are  supported  by  an  entire  consensus  of  Oerman  authorities. 

In  the  first  place  the  right  cannot  be  exercised— 

(1)  on  very  steep  slopes ; 

(2)  in  parts  of  the  forest  where  the  soil  is  stony  and  poor ; 

(3)  in  parts  of  the  forest  subjected  to  processes  of  regenera- 

tion and  restoration ; 

(4)  in  parts  of  the  forest  to  be  cut  down  in  the  next  four 

years  or  so ; 

(5)  in  parts  under  young  growth. 

As  regards  this  last,  the  law  of  some  Oerman  States  prescribes 
that  the  right  cannot  be  exercised  until  the  forest  is  60  years  old 
Eor  high  forest,  and  16  years  for  coppice'. 

The  law  in  Baden  (of  which,  von  Berg  says,  the  terms  are  too 
short)  fixes  40  years  for  deciduous  high  forest,  30  years  for  pines, 
15  years  for  hard  wood  coppice  and  12  years  for  soft  wood^. 

*  Id  Pniwiii,  apparently,  no  fixed  age  is  g^ven ;  profemional  opinion  is  to  determine 
whether  ft&y  givai  portion  of  a  forest  is  fit  or  not  to  bear  the  exercise.  Power  Is 
reserved  to  the  right-holder  to  obtain  a  legal  settlement,  if  he  thinks  the  forest-owner 
di>eii  not  open  a  snfficient  area.    (See  Eding,  p.  108.) 

^  The  aathorities  are  all  concurrent  on  the  subject  of  those  restrictions  which  are 
aniv«rsa]ly  appUcable.  (See  Bonne,  quoting  Hartig,  pp.  721-46 ;  von  Beig,  p., 
231 ;  the  Austrian  Fontgesetz,  §§  11-14.)  Art.  18  of  the  last  quoted  provides  that 
litppin^  of  txtees  and  collecting  dead  leaves  can  never  go  on  together  on  the  same  area. 
The  Proaaian  special  law  of  5th  Msrch  1848  is  fully  described  by  Eding  (p.  102, 
^X  This  law  requires  tiekeU  to  be  issued,  which  must  be  produced  whenever  the 
ri^t  is  exercised.  The  ticket  specifies  the  amount  of  *'  streu  "  which  may  be  taken,  and 
the  means  by  which  it  is  to  be  carried  away.  The  law  also  contains  some  excellent 
prorlaiona  for  punishing  wilful  contraventions  of  the  rules. 
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4  SI. — Where  the  right  is  admitted. 

The  parts  of  the  forest  that^  not  coming  under  the  above 
exceptions^  are  open  to  the  rights  must  be  divided  into  blocks,  so 
that  the  right  is  exercised  in  rotation  and  never  continuously  on  one 
spot. 

The  division  may  conveniently  be  into  four  blocks^  each  to  be 
worked  for  one  year. 

In  the  block  open  to  working  it  is  necessary  to  make  the 
following  provisions : — 

(1)  The  season  must  be  fixed.     In  Germany^  it  is  from  the  Ist 

October  to  1st  April,  because  the  dead  leaves  are  then 
thicker  on  the  ground,  and  there  is  the  least  risk  of  the 
soil  itself  being  scraped  up.  In  India  local  circumstances 
must  be  looked  to. 

(2)  During  the   season  the   collection   should   be  allowed  on 

ft 

certain  days  in  the  week^  and  so  be  done  under  the  super^ 
vision  at  least  of  the  forest  guards. 

(3)  The  surface  only  must  be  taken,  and  black  soil  underneath 

must  not  be  removed^. 

In  Germany  also,  the  quantity  of  stufE  to  be  taken  is  fixed.  In 
India  this  may  be  difficulty  but  it  is  of  great  importance  and  should 
be  attempted,  however  roughly.  I  see  no  difficulty  in  making  a 
beginning  by  settling  that  so  many  '^  kiltas  **  full  (the  Himalayan 
basket)  or  other  such  locally-known  measure  can  be  taken,  and  no 
more. 

The  plan  of  tickets  or  '^  permits  '*  can  also  be  followed :  on  this 
the  season,  the  part  of  the  forest,  the  days  in  the  week  and  the 
number  of  basketfuls  should  be  entered. 

Lastly^  in  some  places  it  may  be  found  possible jto  make  plant»> 
tions  with  the  express  object  of  supplying  this  right  and  so  relieving 
the  rest  of  the  forest. 

>  In  Qermany,  this  ig  Becnred  by  aUowing  only  wooden  rakefl  (not  iron  ones)  with 
thick  teetb»  to  be  nsed.  Tbe  Prnssiao  law  requires  tbat  the  teeth  shoald  be  at  least 
S|-mcbe8  apart 
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F.— Bights  to  other  Forest  Produce. 

In  India,  these  are  apparently  more  numerous  than  in  Europe. 
Various  flowers  and  fruits  are  collected  for  food,  for  dyeing  or  for 
medicine^  Bark  is  collected  for  tanning  and  for  fibre.  Wild  honey 
and  wax  are  gathered.  In  some  cases,  limestone,  pebbles,  laterite, 
gravel,  and  other  substances,  are  collected  from  the  surface  or  dug  up. 

The  regulation  of  these,  according  to  local  circumstances,  never 
presents  any  diificulty.  The  locality,  the  seasons  of  collecting, 
should  be  specified,  and  frequently  the  quantity  can  at  least  be 
roughly  determined  with  reference  to  loads,  &c. 

§  32. — General  Rules. 

It  should  here  be  generally  remarked  that  however  much  there 
may  be  a  right  to  collect  such  produce,  there  never  can  be  a  right 
to  collect  it  in  a  wasteful  way,  or  in  a  way  that  injures  the  pro* 
perty.  You  may  collect  honey,  but  you  cannot  (as  I  have  seen 
done  in  Burma)  cut  down  a  large  tree  to  enable  you  to  get  at  the 
comb  more  easily'. 

Bark  may  be  collected  for  tanning,  but  it  can  be  only  from  trees 
about  to  be  felled^  not  so  as  to  kill  valuable  timber  trees  (unless, 
like  oak  bark,  it  can  be  best  taken  from  young  steins  which  can  be 
reproduced  by  coppicing  from  the  stool). 

If  in  any  case  the  bark  is  more  valuable  than  the  stem,  and 
the  tree  is  in  fact  gprown  for  its  bark,  then  we  have  a  case  where 
the  tree  is  necessarily  consumed,  and  we  have  to  fix  the  number  and 
size  of  the  trees  to  be  cut. 

*  In  Bombay  the  myrobolaiu  (fruits  of  Terminalia  Chehula  (hirda)  and  beUrica, 
mtmI  in  other  pazt«  alao  mohwa  flowen  (Beutia  lalifolia),  may  be  mentioned  as  familiar 

exjunplea. 

*  And  this  is  quite  a  diiferent  .thing  where  the  right  in  its  nature  involves  the 
consamption  of  a  thing,  and  consequently  its  destruction.  If  I  have  a  right  to  certain 
pine  timber,  the  trees  cut  are  in  one  sense  destroyed,  but  then  it  is  the  nature  of  trees 

to  be  felled  when  they  are  mature,  and  their  reproduction  is  expected  from  seed.  But 
If  I  liAve  a  right  to  firewood,  where  the  stool  may  shoot  up  again  and  produce  a  fresh 
supply,  here  I  am  bound  so  to  cut  that  the  stool  be  not  destroyed. 
^  See  Uoth,  §  290. 
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• 

If  fibrous  bark  like  that  of  the  Sterculic?  is  taken  for  rope- 
making  without  killing  the  tree^  then  the  right  is  regulated  by 
prohibiting  trees  under  a  certain  age  or  growth  being  touched ;  by 
prescribing  that  strips  of  a  certain  length  and  breadth  and  of  a  certain 
number  only  can  be  taken  from  each  tree ;  and  also  that  a  certain 
period  of  rest  and  recoveiy  is  to  be  allowed  to  the  trees. 

The  collection  of  surface  products  like  gravel,  limestone,  peb- 
bles, &c,,  must  not  be  carried  on  in  places  where  seedling  g^wth  is 
likely  to  be  injured  by  it.  Nor  can  kankar  (lime  nodules)  be  dug 
out  of  the  ground,  except  on  special  condition  of  filling  up  the  holes 
made,  and  not  interfering  with  any  areas  under  young  growth  or 
under  special  treatment. 

§  S9.'^Mant$fa€iure  in  the  forest :  Lime — Suriii^CAareoal,  Sfc. 

Under  this  head,  I  must  allude  to  certain  practices^  which  per- 
haps rarely  or  never  appear  as  righte^  but  which  are  nevertheless 
often  demanded  or  require  to  be  provided  for.  I  allude  to  practices 
involving  some  process  of  manufacture  in  or  near  the  forest. 

For  example,  catechu  boiling,  burning  lime  or  charcoal,  and  in 
some  parts,  burning  what  is  called  '^  surkhi  '^  (a  sort  of  clay  or  marl 
rubble,  found  on  the  surface,  gathered  in  the  forest  and  burned  with 
the  aid  of  brushwood  collected  in  the  forest :  it  is  used  for  mixing 
with  lime-mortar). 

In  these  cases  you  have  the  produce  of  the  forest, — chips  of 
catechu  wood^  billets  of  wood,  limestone,  pebbles,  &c.,  collected^  and 
a  further  supply  of  brushwood,  &c.,  is  or  may  be  required  from  the 
forest  to  carry  out  the  burning  or  boiling. 

It  is  conceivable  that  there  may  be  such  a  thing  as  a  right  to 
have  the  materials,  but  not  to  endanger  the  forest  by  making  the 
furnaces  and  lighting  the  fires  within  its  limits. 

In  Burma,  three  species  are  so  barked  : 
Shawbyfi  (8.f<Btida). 
Shawnee  (8.  villoga), 
Shawwib  (5.  omata). 
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If  it  becomes  necessary  to  arrange  for  such  cases,  the  quantity 
of  material  should  be  fixed ;  but  it  must  be  provided  that  the  process 
of  manufacture  is  to  be  carried  on  outside  the  forest  at  such  a  dis- 
tance as  is  safe  with  regard  to  danger  from  fire. 

Limestone  is  sometimes  found  in  the  beds  of  dry  *^  vio%  "  or 
streams  intersecting  the  forest.  The  burning  of  lime  in  the  bed 
may  be  admissible  or  not  according  to  circumstances. 

Where  kilns  for  lime  are  of  a  certain  customary  size,  it  may  be 
sufficient  to  fix  the  number. 

Wood  for  charcoal  burning  is  fixed  by  the  number  of  stems  or 
by  a  cubic  measure  (or  even  weight)  of  wood  of  specified  kinds. 

Catechu  boilers,  I  believe,  always  use  the  twigs,  chips,  &c.,  of 
the  tree  to  boil  the  pans,  so  that  separate  fuel  is  not  required. 

§  34i,^-^Collection  of  BeBtn. 

Bights  to  tap  or  notch  or  bore  trees  for  resin,  wood-oil,  or  varn- 
ish may  sometimes  be  claimed.  Here  again,  as  the  trees  are  wanted 
to  produce  the  material,  year  after  year,  the  right  must  be  exercised 
without  killing  the  trees*. 

You  cannot  have  a  right  to  the  practice  of  ringing  a  fine  sftl  tree 
to  get  a  little  resin  {rdl  or  dund)  from  it ;  and  this  practice,  once 
go  common  in  Bengal,  has  been  put  a  stop  to  in  all  places  where 
Government  has  the  right  of  control.  RighU  do  not  appear  to 
exist,  however,  in  Bengal,  to  s&l  resin— even  to  collect  it  in  a 
reasonable  way. 

Resin  rights  may  perhaps  be  claimed  in  the  coniferous  forests  of 
the  Himalaya. 

It  belongs  to  a  work  on  forest  utilization  to  describe  the  best 
processes  of  resiu  extraction^.  Here  I  can  only  allude  to  some  laws 
which  illustrate  the  kind  of  regulation  that  has  to  be  enforced  in 
respect  of  this  right. 

Hartig  says  that  the  exercise  of  the  right  retards  the  growth 
of  the  trees,  injures  the  quality  of  the  wood  and  the  production  of 

*  See  piif^e  116,  anU, 

^  See,  for  example,  Qayer's  Foratbenutzang. 


168  MANUAL  OF  JURISPRUDENCE  TOR  FOREST  OFFICERS. 

good  seed,  causes  the  trees  more  easily  to  succamb  to  wind-storms 
and  renders  them  liable  to  the  attacks  of  insects. 

The  regulation  of  the  right  is,  therefore,  a  matter  of  the  first 
necessity.  He  recommends  that  the  right  should  be  confined  to 
compartments  going  to  be  cut  within  the  next  20  years ;  each  tree 
is  to  be  incised  only  in  two  places,  and  incisions  to  be  made  only 
once  in  three  years  for  each  tree.  The  resin  collection  should  be 
stopped  for  the  four  years  preceding  the  actual  felling,  so  that  the 
trees  may  have  a  little  time  to  recover,  and  give  a  good  crop  of 
seed  before  they  fall^. 

Eding  says  that  strips  of  bark  should  be  taken  ofE  2  to  3  inches 
wide,  and  the  resin  scraped  off  twice  in  the  year^. 

The  Austrian  rule  is  described  by  Grabner^^.  The  tapping  is 
confined  to  mature  trees,  and  to  places  where  the  trees  stand  close 
together  (chiefly,  I  presume,  so  that  the  trees  which  are  rendered 
brittle  by  the  process  may  be  not  so  liable  to  windfall). 

In  spring  the  bark  may  be  cut  oft  in  perpendicular  strips,  3  feet 
to  4  feet  long,  cut  to  within  2  feet  of  the  ground.  The  strips  may  be 
of  such  breadth  that  at  least  4  inches  to  5  inches  may  be  left  between 
them.  Once  in  two  years  the  resin  that  has  exuded  may  be  taken 
off,  and  then  the  strip  is  slightly  widened  by  a  cut  on  each  side. 

The  Austrian  pine  (P.  auslriaca  {larieio)  Schwarz  fokre)  is  cut 
by  notches  {schroUung\^  something  the  shape  of  a  scallop  shell  from 
S  to  6  inches,  one  in  each  tree,  or  two  in  large  trees. 

These  principles,  it  will  be  remembered,  do  not  relate  to  what 
is  the  best  method  of  getting  resin  as  a  commercial  product,  or  in 
cases  of  trees  grown  more  or  less  expressly  for  resin  production :  they 
refer  to  what  is  necessary  where  the  object  is  to  manage  the  forest 
properly  as  a  timber  forest,  and  the  right  to  take  resin  appears  as  a 
right  of  user  burdening  the  forest. 

8  The  Saxon  Mnndat  of  1813,  §  32,  adopting  this  rule,  0X08  six  yean  instead  of 
four. 

•  Page  124.    An  ordinance  of  Wnrtembarg  adopta  this  also. 
10  Pnge  869. 
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§  3b.—Toreiei. 

Under  the  head  of  resin  rights,  I  may  allude  to  the  right  to 
''  jugni  "  found  in  parts  of  the  Himalaya :  it  is  a  right  to  cut  oS. 
resinous  splinters,  a  hundle  of  which  affords  an  effective  torch.  It 
is  only  cut  from  deodar  and  Pinus  exceUa.  Finns  longifolia  wood 
woald  do  as  well,  but  I  have  not  met  with  the  right  in  localities 
where  this  species  chiefly  grows. 

Usually  this  right  is  only  claimed  so  as  to  utilize  stumps  (see 
ante,  P^gG  1 60)  • 

It  can  never  be  claimed  so  as  to  destroy  useful  living  timber 
trees.  But  usually  there  are  in  our  forests  '  torsos  * — mutilated 
trunks,  the  result  of  the  waste  of  former  days. 

These  should  be  marked  and  entered  in  a  register.  The  felling 
of  these  is  then  prohibited,  and  they  are  left,  as  long  as  they  last,  to 
provide  "  jugni/' 

§  i&.—Varnuh  and  Wood  Oil, 

In  Burma  and  other  parts,  the  wood*oil  of  Dipterocarpun  and 
the  black  varnish  of  Melanorrhaa  usiiata^  is  much  in  demand,  and 
there  may  be  rights  to  collect  it«  The  illustrations  given  above, 
regarding  the  regulation  of  resin  collecting,  will  indicate  the  nature 
of  tbe  restrictions  to  be  enforced'  in  case  these  practices  are  claimed 
as  rights. 

'  See  Indian  Forester,  Vol.  J,  page  864,  wbere  an  aecoant  of  this  industry  is 
given. 

'  In  Borma  I  nnderstand  the  rules  are,  tbat  Kanytn  trees  may  not  be  tapped  at 
all  if  ander  6  feet  girtb.  Bog  trees  if  under  8  feet,  and  tbitsi  {MelanorrhtBa)  2i  feet. 

Kanjin  trees  are  to  bave  only  tbe  following  number  of  notches  according  to 
girth:— 

From  7)  ft.  to  9  ft.  girtb  ...     one  notcb, 

„     9  ft  to  10  ft.   „  ...     two  notcbes^ 

Over  10  ft.  ...  ...     tbree  notches, 

in  any  one  season. 
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G.— Hunting  and  Fishing. 

I  may  allude  to  the  subject  here^  though  the  Act  does  not  take 
any  direct  notice  of  such  rights'. 

In  fact  the  circumstances  of  the  country  are  not  such  that  any 
legal  rights  have  become  fixed  as  they  have  in  Europe.  People,  no 
doubt,  have  always  in  former  days,  gone  about  the  jungle  very 
much  as  they  pleased,  and  hunted  and  fished :  but  the  practice  is  not 
one  which  was  habitually  and  necessarily  exercised  by  certain  vil- 
lages in  certain  localities,  like  the  grazing  of  cattle  or  the  cutting 
of  firewood.     Hence  no  right  is  provided  for  or  recognized. 

It  is  quite  sufficient,  in  our  present  stage,  to  leave  the  local 
Oovernment  to  make  such  rules  as  may  be  necessary  to  regulate 
the  matter,  and  infringements  of  the  rules  become  punishable 
offences ;  (Indian  Act,  sections  25  (i)  and  81  {j ) ;  Burma  Act, 
sections  25  [d)  and  87  (/). 

These  rules  are  usually  framed  so  as  to  prevent  trespass  either 
generally  in  certain  forests,  or  at  certain  seasons  for  fear  of  fire,  or  in 
certain  portions  of  forests  where  plantations,  seedling  growth,  &c., 
are  in  prog^ss.  Opportunity  is  usually  taken  also  to  protect  the 
game  itself,  by  close  seasons,  prohibiting  driving  in  the  snow,  &c. 
Under  these  circumstances,  it  would  serve  no  useful  pm*pose  to  allude 
to  the  Continental  and  English  laws^, 

H.— Temporary  or  Shifting  Cnltivation. 

§  87. — The  practice  described. 
This  practice  will  probably  be  well  known  to  my  readers.     The 

'  The  definition  of  forest  produce  includes  tusks,  horns  and  skins ;  but  this  is 
perhnps  to  provide  for  a  case  (if  any)  where  the  shed  horns  and  tusks  of  animals  are  | 

collected  when  found  lying  about  in  the  forest.  I  never  heard  of  a  right  to  collect 
skins,  horns,  or  tusks  from  living  animals,  for  that,  of  course,  would  be  a  right  to 
"  hunting,"  but  would,  nt  the  same  time,  be  admissible  to  be  claimed  and  settled  as  a 
right  to  '  forest  produce '  also. 

^  Where  the  subject^  of  course,  is  under  special  and  detailed  provisions.  The 
edition  of  the  Forest  Code  of  France,  which  most  foresters  use,  contains  also  the  Code 
de  la  Chasse,  Code  de  Louveterie  (regarding  wolf-hunting  and  noxious  animals)  and 
Code  de  P^he  fluviale. 

For  the  German  laws  ( Jagdpolizei  Qesetsen),  the  reader  will  find  a  brief  but 
oxcelleut  account  in  Eding.    (Eding,  8th  Abschnitt,  p.  204.) 
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main  qaestaon  is^  for  a  Manual  of  this  kind,  ought  it  to  be  admitted 
as  a  right  at  all  ? 

The  Burma  law  has,  indeed,  solved  the  question  completely,  and 
in  that  province,  with  its  valuable  and  extensive  teak-bearing  forest? 
the  question  was  one  of  the  first  importance ;  but  in  other  provinces, 
the  matter  must  still  be  dependent  on  reasoning  derived  from 
analogy  and  from  general  principlesj  although  the  decision  of  the 
Bombay  High  Court  in  the  Kan&ra  case  has  thrown  some  light  on 
the  subject. 

Let  me  first  describe  the  practice  briefly.  The  following  passage 
extracted  from  a  note  by  Mr.  Brandis,  Inspector  General  of  Forests, 
weD  describes  it.  The  note  relates  to  Burma ;  but  making  allow- 
ance for  local  differences  as  regards  the  season  of  cutting  and  burning, 
the  size  of  the  clearing,  and  the  length  of  the  period  which  elapses 
before  the  same  spot  is  resorted  to  and  cleared  a  second  time,  the 
extract  sufficiently  describes  the  practice  as  it  exists  in  different 
parts  of  India  :•» 

**  In  January  or  February,  each  head  of  a  household  cuts  dowu  the  forest 
over  an  area  of  from  3  to  6  acres,  bums  the  timher,  hamhoos,  and  brushwood 
when  dry,  sows  the  paddy  in  the  ashes,  and  reaps  it  in  autumn.  In  the  follow. 
log  year  he  cuts  down  another  plot  of  forest  and  treats  it  in  the  same  manner. 
Dense  masses  of  grass,  herbs,  bamboos,  and  coppice-shoots  grow  up  on  the  plots 
wliieh  he  has  abandoned,  and  after  a  period,  which  ordinarily  Taries  from  15  to 
30  years,  the  forest  has  grown  up  suflSciently  to  be  fit  to  be  out  over  a  second 

time. 

**  This  mode  of  eultiTation  is  not  peculiar  to  Burma :  it  is  practised  under 
the  name  of  '  jdm '  in  Bengal  and  Assam,  is  known  as  . '  khfl '  and  '  korlli '  in 
tbe  North- West  Himalaya,  as  'bewar'*  in  the  Central  ProYinces,  and  as 
*kamri'  [ponakad,  takkal,]  Ac.,  in  South  India.  It  is,  or  was  formerly, 
practised  in  several  countries  of  Europe.  As  an  instance,  I  may  mention  the  hills 
of  Styria,  where  it  is  known  under  the  name  of  '  Brandmrtkschajt*  On  these 
hills  the  forest  is  cut,  the  large  timber  is  sold,  and  the  tops,  branches,  and  the 
ipn^n  staff  axe  spread  over  the  ground  and  burnt.    The  ground  is  hoed,  and  oats 

m 

*  The  term  dahyi  is  commonly  used  also ;  but  I  am  told  that  it  expresses  a 
different  method  of  cultivation  in  which  the  plough  is  used.     In  Bengal  '*jfim  "  is 
to  be  rather  an  official  than  a  vernacular  term,  each  locality  has  its  own  unmo. 
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or  rye  are  sown.  Generally  one  crop  only  is  taken ;  but  sometimes  lye  is  sown 
the  first,  and  oats  the  second,  year,  after  which  the  forest  is  permitted  to  grow 
up  again.  Under  this  system  of  otdtivation,  the  fertilising  effect  of  the  ashes 
produces  heavy  crops  ;  and  as  long  as  the  wood  was  of  little  value  on  the  hills  of 
Sty  ria,  the  system  was  very  extensively  practised.  As,  however,  the  price  of  wood 
increased,  it  was  found  more  profitable  to  abandon  this  plan  of  cultivation,  and 
to  lot  high  forest  grow  up  on  the  ground. 

"  On  the  hills  of  the  Pegu  Yoma,  where  the  most  important  teak  forests  axe 
situated,  the  Karens,  who  are  the  chief  tonngya  cutters  in  that  part  of  the 
country,  do  not  in  all  cases  return  to  their  old  grounds  when  the  ibrest  on  them 
has  grown  up  sufficiently,  but  they  frequently  move  to  an  adjoining  valley  or  to 
another  part  of  the  country ;  though^  as  a  rule,  each  tribe  cuts  its  toungjas 
within  certain  limits,  which,  however,  are  wide  and  undefined.  Here  the 
population  is  scanty,  and  they  have  extensive  areas  to  roam  over,  from  which 
they  choose  the  best  places  for  their  toungya  clearings.  Occasionally,  they  make 
plantations  of  the  betel- vine,  which  climbs  up  the  Mrythrina  tree,  or  they  plant 
mango  and  jack  trees,  or  they  cultivate  a  few  permanent  paddy-fields  in  the 
forest,  and  in  such  gardens  and  field!s  they  doubtless  must  be  held  to  have 
acquired  definite  rights  of  occupancy.  But  the  area  of  these  gardens  and  fields 
is  insignificant.  On  the  vast  foresi  area  in  which  they  cut  their  toungyas  they 
leave  no  mark  whatever  of  permanent  occupation.  There  are  extensive  areas 
covered  with  secondary  growth  of  trees  and  bamboos,  which  has  sprung  up  on 
deserted  toungyas,  and  here  and  there  the  sites  of  their  former  villages  can.  be 
recognised  by  the  half -burnt  house-posts  in  the  midst  of  dense  jungle.  Bat 
these  stretches  of  secondary  forest,  which  grows  up  on  deserted  toungyas,  are 
separated  by  large  areas  of  forest,  which  has  either  never  been  touched,  or  which 
has  had  time  to  grow  up  again  into  high  forest. 

"  In  many  cases  the  Karens  return  to  their  old  grounds,  and  in  such  oases 
their  hamlets  ('  tays '),  though  they  are  shifted  from  place  to  place,  aooording 
to  the  position  of  their  toungya  grounds,  remain  in  one  valley,  or  at  least  in  one 
district.  In  other  cases  they  move  to  greater  distances  and  cut  their  toungyas 
in  old  forests.  Sickness,  quarrels,  a  visitation  of  rats,  or  an  unfavourable  omen 
are  generally  the  causes  for  a  move  to  more  distant  regions ;  but  frequently  they 
move  without  a  definite  cause,  except  perhaps  a  sudden  fancy  of  their  "  tsokay  " 
or  headman.  It  will  be  understood  that,  under  these  circumstances,  there  is  no 
trace  of  village  areas ;  there  is  no  attempt  at  protecting  their  toungya  ground 
against  fire,  and  no  occupancy  rights  over  definite  plots  of  land,  except  in  those 
rare  cases  in  which  they  have  permanent  gardens  or  paddy-fields.  In  many 
other  hill  tracts  of  British  Burma,  the  system  of  toungya  cultivation  is  similar 
to  that  which  is  practised  by  the  Karens  on  the  hills  of  the  Pegu  Yoma." 
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One  of  the  great  troubles  consequent  on  this  practice  is,  that 
the  fire  from  the  clearings  is  allowed  to  spread  iu  all  directions,  and 
mile  after  mile  of  forest  is  annually  burnt.  Teak  and  other  valu- 
able trees  disappear  under  the  process,  and  the  hills  subjected  to  such 
a  treatment  become  either  wholly  barren,  or  clothed  with  poor 
stunted  vegetation  after  a  number  of  years.  It  is  well  known  in 
Burma  that  teak  has  been  virtually  exterminated  over  large  areas 
of  country  by  this  practice*, 

§  88. — Does  it  give  rise  to  a  right  ? 
Two  questions  naturally  arise  on  this  subject — 
(1)   Does  the  practice  give  any  claim  to  an  occupancy,  'land- 
holder's,' or  other  proprietary  right  in  the  soil  ? 
(2j  If  not,  still,  does  it  give  rise  to  a  right  of  mer^  a  right 
(like  a  grazing  right)  to  continue  to  use  the  Government 
forests  for  the  purpose  of  temporary  cultivation  ? 

§  89. — Right  to  the  Soil — Burma, 
As   regards  the  first  question,  it   must   be   answered   in  the 
negative.     In  Burma,  it  is  expressly  declared  by  the  Land  Act  (II 
of  1876),  that  no  such  right  arises.     The  ordinary  form  of  pro- 
prietory right  in  Burma  is  not  called  by  that  name^  but  is  spoken 
of  as  the  right  or  the  status  of  a   ^'  landholder,^'   and  this,  by 
section  7,  can  be  acquired  by  continuous  occupation  under  given 
conditions  for  12  years   or  more;  but  it  is   stated   that  this  does 
not  apply  to  cases  in  which  section  ^2,  oi  the  Act  applies.     Now 
section  21  requires  the  Chief  Commissioner  to  make  rules  for  the 
practice  of  toungya,  recognizing  that  this  is  a  matter  which  needs 
practically  to  be  dealt  with ;  but  section  22  goes  on   to  say  that 
no  right  arises  from  such  a  practice  except  such  as  the  rules  them- 
selves expressly  convey.     No  matter,  therefore,  that  the  practice 
has  been  carried  on  for  years,  perhaps  for  generations,  and  that  a 
toungya  tax  has  been  paid,  no  right  in  the  soil  is  established. 

*  Sm  Knrz'ft  Preliminary  Report  on  tbe  Burma  Forest  Flora,  p.  72. 
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Id  parts  of  Banna  (tbe  hills  between  the  Sal  ween  and  Sittang), 
there  is  a  curioas  instance  of  tbe  complete  occupation  of  land  hy 
Karen  tribes,  who,  although  they  only  practise  toungya,  still 
do  80  in  a  manner  which  leaves  no  question  of  real  permanent  occu- 
pation. The  equities  of  such  a  case  will  of  course  be  provided  for 
in  due  time  by  the  specific  grants  or  recognition  of  right  pursuant 
to  rules  made,  so  that  the  law  is  satis&ctory.  There  is,  in  short, 
no  theoretical  right,  but  Grovemment  can  by  rule  grant  one  when 
it  is  right  and  proper. 

§  40. — Other  parU  of  India. 
In  othes  parts  of  India,  although  the  matter  has  not  been 
declared  by  the  l^^lature,  the  same  conclusion  must  be  arrived  at. 
In  the  Kanira  case,  where  the  claim  to  right  in  the  soil  was  based 
(among  other  things)  on  the  fact  of  kumri  cultivation,  and  the  pay- 
ment of  a  Government  assessment  or  tax  thereon,  it  waa  held  that 
this  did  not  amount  to  any  permanent  adverse  occupation  of  a 
defined  area,  which  is  necessary  to  establish  a  right  by  prescription 
in  the  soil,  and  that  the  Government  assessment  was  only  a  pay- 
ment in  the  nature  of  a  toll  or  tax  on  forest  usages,  such  as  under 
other  laws  Government  imposes  without  in  the  least  indicating 
that  any  right  in  the  soil  is  recognized.  It  is  quite  unlike  the 
case  of  regular  land-revenue,  where  Government  recognizes  the 
person  permitted  to  engage  for  the  payment  of  the  revenue  as  the 
proprietor  of  the  soiP. 

§  41. — Rip  At  to  the  practice  ae  a  servitude. 
The  second  question  is  not  so  easy  to  answer. 
In  Burma,  indeed,  the  Forest  Act  has  supplemented  the  answer 
given  by  the  Land  Act,  and  declared  that,  as  regards  the  further 

*  Kanira  case  (pp.  512-13),  Gbbbv  J.  taid :  "The  entry  of  kamri  asseesmeiil 
.  •  .  .  .  and  its  payment  for  a  long  series  of  years  does  not  manifest  any  estate  or 
permanent  right  in  the  forests,"  and  ngsin  :  "  even  if  it  shonld  be  considered  that  tbe 
plaintiff  had  established  a  right  to  have  knmri  carried  on"  (this  is  the  second 
question  which  I  shall  eiamine  presently)  "  such  a  right  wonld  not  in?oWe  general 
ownership  in  the  soil/' 
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question  of  a  right  of  user  arising,  there  is  none.  The  Act  con- 
sequently speaks  of  the  praetiee  of  toungya  separately  from  forest 
rigktt  which  it  regulates.  It^  of  coarse,  treats  toungya  as  a  practice 
which  cannot  summarily  be  stopped  or  harshly  dealt  with ;  it  allows 
the  Forest  Settlement  Officer  to  treat  it  with  all  the  pradieal  earn* 
tideraiion  that  woald  be  extended  to  a  real  right ;  but  it  saves  the 
Government  from  the  embarrassment  that  would  be  certain  to  arise 
in  the  future  by  creating  any  theoretical  right.  For  it  is  quite 
certain  that  as  forest  land  gets  more  limited  in  extent,  and  population 
presses,  the  areas  now  available  for  such  cultivation  will  become 
largely  restricted,  and  it  is  then  a  question  how  far  nature  herself 
will  compel  some  modiBcation  of  the  custom,  and  how  far  the  tribes 
will  develop  some  other  form  of  cultivation.  It  will  be  ample 
time  to  decide  what  sort  of  rights  should  be  recognized  in  order 
to  do  justice  to  the  cultivators,  when  this  future,  but  inevitable, 
development  has  occurred. 

For  the  rest  of  India,  the  question  has  still  to  be  authoritatively 
settled.  It  has  not  yet  been  decided  by  the  legislature,  nor 
definitely  settled  by  judicial  decision^. 

The  difficulty  of  the  question  consists  in  this,  that  speaking  of 
the  point  as  one  of  legal  righty  though  the  ordinary  criteria  of  a 
legal  right  are  not  complied  with,  still  there  are  equitable  con- 
siderations, which  naturally  produce  in  the  mind  a  sense  of  some- 
thing analogous  to  and  even  closely  approaching  a  right.  And 
speaking  of  the  point  as  one  of  fair  dealing  and   administrative 

^  AHhoQgh  sevenil  paiiaKes  in  the  Kan&»  ease  lead  directly  to  the  inference  that 
the  Jadgea  woald  have  answered  the  question  (as  a  point  of  law  and  apart  from  cer- 
tiiin  equitabU  considerations  to  be  noted  presently)  in  the  negative.  The  point,  indeed^ 
wns  not  directly  in  issue  in  that  case  (which  was  a  claim  to  proprieUry  right  iu  thj 
forest,  soil  and  all),  and  throughout  it  is  unfortunate  that  the  case  was  not  argued 
before  the  Court  by  lawyers  familiar  with  forest  jurisprudence^  and  therefore,  many 
iuiportant  poinU  were  not  taken.  In  the  passage  quoted  above  (see  note  8)^ 
Mr.  Justice  Green  puts  it  hypothetically— ••*  if  it  is  considered  that  a  right  to  have 
komri  carried  on,  &c.";  but  it  will  be  seen  that  the  learned  Judge  considered  the 
C^ovemment  would  '.have  a  ri^hi  '^to  stop  kumri  aUos^iher  in  forests  that  »«rs  not 
skaum  to  he  private  property. 
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policy,  there  are  cases  where  such  cultivation  is  not  only  locally 
harmless^  where  it  is  natural  and  suitable  to  the  locality,  but  where 
its  hasty  suppression  would  result  in  great  suffering,  and  possibly 
in  depriving  the  forest  officer  of  the  services  of  the  only  tribes  who 
will  undertake  forest  work  and  furnish  guides  and  helpers.  The 
material  destroyed  may  be  in  such  abundance,  that  it  has  far 
less  value  than  the  crops  raised;  and  even  if  it  has  value,  its 
utilization  and  export  may  be  impossible,  while  the  necessity 
of  food  production  demands  its  removal.  On  the  other  hand,  there 
are  cases  where  the  waste  of  timber  is  intolerable',  where  the  steep 
slopes  on  which  this  practice  is  carried  on,  are  at  the  head-waters 
of  streams,  and  in  other  localities  where  the  forester  knows  it 
is  of  the  highest  importance  to  maintain  forest.  Here,  for  the 
benefit  of  a  few  villages  or  a  limited  tribal  population,  the  hills 
are  to  be  denuded,  the  soil  washed  off,  streams  below  to  be  dried 
up,  and  creeks  once  navigable  to  be  choked  with  silt^^. 

The  practical  solution  of  the  question  is,  I  venture  to  think,  that 
adopted  in  the  Burma  Act.  It  is  to  refuse  to  create  a  legal  right, 
which  does  not,  strictly  speaking,  exist ;  and  at  the  same  time  make 
practical  provision  for  settling  claims  on  equitable  grounds,  and  for 

*  A  forest  officer  informs  me  that  he  has  been  able  to  estimate  the  Talae  of 
timber  on  a  jiim  clearing  in  the  G&ro  hills,  cat  and  destroyed,  at  Rs.  2,000  to  4,000.  In 
this  case  the  land  does  not  belong  to  Government;  bat  this  is  only  an  instance  of  what 
well  may  be  the  case  elsewhere,  as  regards  this  one  question  of  the  value  of  timber 
destroyed. 

^  As  in  parts  of  the  Konkan.  And  then  it  is  very  easy  for  writers  to  draw  harrow- 
ing pictnres  of  the  poor  hill  people  prevented  from  parsoing  the  '  simple  practices 
of  their  forefathers'  and  driven  from  their  sylvan  haunts  by  an  army  of  'igoorant 
and  unsympathetic  forest  officers.'  The  tendency  of  saoh  pictures,  possessing  as  they 
do  a  degree  of  truth  on  one  side,  is  only  to  inflame  the  officinl  mind  with  depnrtmeutal 
and  personal  feeling,  instead  of  directing  it  to  the  grave  and  dispassionate  study  of  the 
question;  really  giving  weight  to  the  facts  (if  they  happen  to  be  locally  existent) 
which  would  necessitate  forest  preservation,  and  thereby  affording  a  strong  incite- 
ment to  resolute  effort  in  the  direction  which  is  so  necessary  in  such  cases,  namelj,  ia 
the  direction  of  establishing  permanent  cultivation  and  founding  villages  in  lieo  o^ 
shifting  hamlets  and  temporary  clearing.  So  long  as  the  Forest  Settlement  Officer,  or 
other  official,  is  in  an  uninformed  and  biassed  state  of  mind  on  the  question,  so  long 
he  is  sure  to  overlook  both  the  importance  and  the  feasibility  of  this  remedy. 
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allowing  sudi  cultivation  on  defined  areas  and  under  certain  condi- 
tions inside  the  forest  or  outside,  as  circumstances  require. 

The  ai^ument  against  the  practice  giving  rise  to  a  right  might 
be  briefly  indicated  as  follows  : — In  the  first  place,  the  '  right'  is 
exercised  so  extremely  'discontinuouslj'  that  it  cannot  be  said 
to  be  maintained  over  any  definite  ground :  there  is  no  fixed 
'servient  estate'  on  which  the  right  has  been  openly,  peaceably  and 
as  of  right  enjoyed  for  a  long  period  of  years. 

This,  however,  is  a  question  of  degree,  for  where  the  population 
is  denser  the  rotation  is  shorter,  and  I  have  alluded  above  to  the 
existence  of  cases  in  which  an  actual  occupation  of  the  soil  must 
be  virtually  admitted. 

Again,  it  is  true  that  there  can  be  no  such  thing  as  a  ri^Al  to  a 
wasteful  and  destructive  user  of  another's  property.  There  is  no 
"ialvd  re  subttantid  "  in  the  toungya  usage.  The  waste  is  some- 
times frightful :  not  only  is  the  direct  loss  of  timber  and  destruc- 
tion of  forest  capital  most  serious,  but  the  indirect  mischief  caused 
to  the  estates  lying  below,  by  the  ravinement  of  the  hill-sides,  by 
the  detritus  that  comes  down,  and  the  silting  up  of  streams  and  the 
drying  up  of  springs,  is  still  greater. 

On  the  other  hand^  this  too  is  a  question  of  degree:  the  practice 
may  be  found  in  hills  where  the  value  of  the  crops  far  exceeds  (as 
far  as  the  hill  population  is  concerned)  the  value  of  the  timber  for 
which,  in  many  places,  there  may  be  no  local  value  whatever  and  no 
means  of  export. 

§  ii.'^Prdctical  conclusion. 

Under  such  circumstances  then,  I  submit  that  no  hard-and-fast 
legal  light  should  be  recognized,  but  the  Government  should  be 
free  to  deal  with  the  practice  by  rules  and  to  recognize  practically 
all  the  equities  of  the  case,  and  the  time  may  come  when  it  may 
be  desirable  to  recognize  more  formally  the  gprowth  of  actual  rights 
in  specific  cases.  This  conclusion  derives  additional  force  from  the 
fact  that  it  has  been  adopted,  as  regards  Burma,  by  the  legislature. 

N 
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Whenever  the  practice  is  really  dangerous^  Ooyernment  must 
exercise  its  right  to  stop  it.  The  gentle  and  persevering  efforts  of 
sensible  officers  will  rarely  fail  to  succeed  in  getting  rid  of  the  practice 
without  causing  any  suffering  whatever.  It  was  so  extinguished 
by  Sir  Mark  Cubbon  in  Mysore  j  a  great  measure  of  success  has 
been  attained  in  the  Central  Provinces  and  in  Bombay.  And 
always  the  first  step  was  to  make  liberal  contributions  to  aid  the 
people  in  getting  seed^  ploughs^  and  cattle^  or  whatever  eke  is  need^l 
to  get  them  to.  settle  dowuj  and  terrace  the  hill-sides  into  pennanent 
fields^  or  emigrate  into  the  plains  where  level  cultivation  is  possible. 
Where  the  interest  of  the  whole  country  and  its  water-supply  is 
bound  up  in  the  preservation  of  forest^  as  on  the  Western  Gh&tSj 
resolute  and  persevering  efforts  directed  to  this  end  will  generally  be 
suecessful. 

Where  it  is  not  possible  or  necessary  to  shut  out  such  ciiltivii<» 
tion  altogether,  it  is  essential  that  defined  blocks  should  be  per- 
manently assigned  in  the  forest  area^  and  effort  has  to  be  directed 
to  fire-tracing  these  blocks,  so  as  to  get  the  people  to  preyeiit  tha 
fire  from  their  clearings  spreading  to  the  adjacent  forest.  That  this 
is  possible  is  amply  proved  by  the  practice  of  the  people  in  the 
hills  between  the  Sittang  and  Salween  rivers  in  Burma^  to  which 
1  have  already  alluded. 
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CHAPTER  VI. 

THE    PROCEDUBE  FOR  CONSTITUTING    PERMANENT    FOREST 

ESTATES  (RESERVED  FORESTS). 


Skctidn  I. — Prbliminary  Steps. 
§  1. — Tie  firsi  NoiifieaiioH. 

The  procedure  prescribed  by  the  Acts  is  a  perfectly  natural  one. 
First  (section  4 ;  Barma^  section  6),  a  preliminary  declaration  is 
made^  of  which  the  object  is  to  intimate  to  the  public  and  to  persons 
interested,  the  intention  of  Government  to  proceed  to  the  constitution 
of  certain  tracts  as  reserved  forests.  This  declaration,  of  course, 
mast  specify  the  limits  of  the  proposed  forest,  or  otherwise  no  one 
can  tell  whether  he  will  be  affected  by  it  or  not.  It  is  not  ne- 
cessary (but  it  is  of  course  allowable)  to  have  recourse  to  artificial 
marks,  posts  or  pillars,  to  indicate,  in  the  first  instance,  the  proposed 
limits  of  the  forest  generally ;  it  is  enough  to  specify  the  limits  by 
sach  general  indications  as  practically  meet  the  object  in  view.  It 
is  not  wise  to  go  to  any  expense  in  putting  up  marks  at  this  stage ; 
because  it  is  obvious  that  they  may  be  more  or  less  altered  daring 
the  process  of  settlement.  The  permanent  demarcation,  which  is  so 
necessary  a  part  of  the  work  of  establishing  forest  estates,  is  the 
last  stage  of  all,  when  everything  is  settled. 

The  notification  also  takes  the  opportunity  of  appointing  an 
oflScer,  called  the ''  Forest  Settlement  OflScer,''  who  will  be  the  pro- 
per anthority  to  whom  claims  and  objections  have  to  be  addressed. 

Such  an  officer  is  usually  not  a  forest  ofiBcer,  so  that  he  may  be 
perfectly  unbiassed  by  any  professional  interests.  It  will  be 
observed  Uiat  this  does  not,  in  any  way,  prevent  the  practice, 
which  is  both  usual  and  necessary,  of  deputing  a  forest  oflScer  also, 
to  represent  the  interests  of  Government,  though  that  officer  cannot 
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decide  any  case  or  issne  any  order.  In  most  cases,  indeed,  the  forest 
oflBcer  first  examines  the  country,  looks  to  the  necessities  of  the  case^ 
and  satisfies  himself,  as  far  as  possible,  that  the  constitution  of  a 
forest  estate  is  po88ii)le;  he  then  submits  a  report,  with  sketch 
maps,  explaining  the  objects  in  view,  and  establishing  the  desir- 
ability  of  constituting  a  permanent  forest  in  the  locality.  Govern- 
ment then  considers  this,  and  if  it  approves  of  the  plan,  it  directs  a 
settlement,  and  issues  the  necessary  preliminaiy  notification.  Cases 
may,  however,  arise  in  which,  owing  to  great  uncertainty  as  to  what 
is  waste  land,  and  what  is  included  in  villages,  it  may  be  necessary 
to  appoint  a  civil  officer  (usually  of  the  Revenue  Settlement  Depart- 
ment, as  such  a  task  can  only  be  accomplished  in  connection  with  a 
Land  Revenue  Settlement  under  the  Revenue  Act)  from  the  very 
first.  He  will  have  to  ascertain  what  lands  it  may  be  possible  to 
propose.  This  officer  will  naturally  seek  the  advice  of  a  forest 
officer,  and  the  result  of  their  preparatory  work  will  be  to  make  it 
possible  to  issue  the  preliminary  notification,  after  which  the  officer 
in  question  will  probably  be  formally  constituted  the  Forest  Settle- 
ment Officer. 

§  2. — Ad  interim  prohibition  to  fresh  clearances j  8fc. 

When  once  this  notification  of  proposals  is  out,  it  is  obviously 
desirable  to  prevent  fresh  complications  arising  in  the  area  by  people 
continuing  to  occupy  new  land  or  to  acquire  rights.  Section  5  (B.  8)^ 
therefore,  prescribes  that  no  one  shall  make  fresh  clearances  for 
cultivation,  or  otherwise  appropriate  or  occupy  land,  nor  can  any^ 
process  of  prescription  for  the  acquirement  of  rights  go  on^« 

A  person  may  be  within  a  year  or  two  of  completing  his  twenty 
years'  exercise  of  some  practice  which  would  then  become  a  right; 
but  the  issue  of  the  notification  would  be  a  bar  to  his  completing  the 
acquisition.  Only  such  rights  as  exist  are  saved,  and  such  as  Go- 
vernment expressly  desire  to  grant.     A  person  who  has  a  right 

'  The  IndUn  Act  hiis  provided  in  section  26  a  specinl  penalty  fw  cultivation 
clearance,  or  other  act  vioUtiug  this  section  5.    The  Burma  Act  is  similar. 
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already^  may  of  course  transfer  it  to  another  person^  supposing  it 
18  the  nature  of  the  right  to  be  transferable. 

This  provision  is  very  necessary^  since^  if  people  were  to  go  on 
developing  new  rights,  and  appropriating  new  clearings,  the  settle* 
ment  would  never  come  to  an  end.  As  fast  as  the  first  set  of 
claims  had  been  dealt  with  another  would  appear. 

It  is  also  absolutely  necessary  to  draw  the  line  and  fix  a  dale 
at  which  it  may  be  ascertained  that  the  existing  conditions  of  rights 
were  such  and  such ;  then  it  is  easy  to  protect  the  estate  in  future 
from  being  burdened  afresh  with  rights. 

§  3. — TAe  Proclamation. 
The  next  step  is  to  explain  to  the  neighbours  what  will  be  the 
consequence  of  making  the  land   into  a  forest  estate,  and  invite 
them   to  put  forward  all  claims  and  objections  within  a  certain 
reasonable  time  fixed  at  three  months  (section  6,  B.  7). 

The  preliminary  notification  having  been  issued,  and  the  Forest 
Settlement  Officer  being  in  readiness,  the  ''  Settlement  of  Rights  *' 
is  the  next  important  stage.  All  who  desire  to  claim  any  plot  of 
land  as  their  own  inside  the  proposed  forest,  or  to  make  known 
any  righ£  of  user  or  other  interest  which  may  be  adverse  to  the 
Government  title^  have  now  the  opportunity  of  getting  their  rights 
fully  established. 

The  settlement,  in  fact,  is  a  simple  and  speedy  procedure  where- 
by the  rights  of  the  State  may  be  separated  from  those  of  indivi- 
duals, and  thus  disputes  may  be  set  at  rest,  and  injustice  and  hard- 
ship resulting  from  the  assertion  of  the  State's  rights  in  the  forest, 
be  prevented  or  redressed.  Claims  may  be  presented  verbally,  and 
they  are  taken  down  by  the  Settlement  Officer  in  writing. 

Written  claims  are  put  on  the  file  for  hearing.  But  the  investi- 
gation goes  a  step  further  still.  The  forest  may  be  inhabited  by 
ignorant  tribes ;  the  right-holders  may  be  peasantry  who  do  not 
thoroughly  understand  the  object  of  the  notice  they  have  received, 
nor  the  necessity  for  making  a  regular  claim  or  the  method  of 
making  it ;  permission  is  therefore  given  for  the  Settlement  Officer 


l*i         i^xTi^  c¥  jri:3?ir6iycm  foe  roue^  omcBRs. 


iznsssif  s  *n=2?»  Gt-rcTEaert  ivcords  and  make  enquiry  from 
Tescnfi  ▼i:  arc  lis-Ij  t>  iiT«  infornLitioii,  so  as  to  be  able  really  to 

Tii*  ''t-^T**  »**«>•**  viz  t«  f  :iii^  to  come  under  one  or  other 
r£  t^T'fe  ri^fcizr!^  ^)Sft£«.  ard  a  moment's  consideration  will  enable 
rcje  i:  TZkiiz^caai  thai  iher  cannot  all  be  dealt  with  in  the 


C     Cjc=s  ic  5i=pi   "'  irt^cst  in  or orer  land  *')  in  the  area  pro- 

p:»ed  tc  l<  <c!3stitcted  a  resenred  fewest. 
|2    Cli=s  t:  a  ri^i-of-war  (public  or  private)  to  water-course. 

cr  to  ^se  ci  seme  spring  (or  pond  for   watering  cattle  or 


^S    Ca^nif  to  f :nst  rights,  grazing,  wood-cutting,  and  so  forth. 

Sficnox  n. — Cluxs  to  Land. 

%       §  1. — Xatmre  of  Ike  Claims, 

It  mar  appear  that  inside  the  propoeed  forest  are  plots  of  land 
hdd  in  pn>rrietanr  right,  on  mortgage,  and  so  forth.  It  is,  of 
course,  possule  ako  that  some  one  may  claim  the  entire  area  of  the 
prc^posed  icseiie;  but  this  is  not  likely,  since  the  general  position 
and  sfjtms  of  the  land  will  hare  been  known  before  the  proposal 
to  form  a  reserve  was  notified'. 

The  most  usual  form  of  such  claims  is  to  plots  of  land  either 
compact  or  scattered  about  within  the  forest  area.  The  true  ex- 
tent and  limits  of  tiiese  plots  it  may  sometimes  be  difficult  to 
ascertain.    But  if  the  plots  have  been  properly   and    lawfully 

'  Hi*  Indiui  Aci  hat  oaitt^d  to  8tmt«  tliat  the  Forest  Settlement  Officer  is  to 
IkflU',  record  mnd  decide  on  objectiotts  which  the  forest  officer  in  attendance  maj  lut^-e 
to  make  to  any  claim  (Barma  Act,  section  9.)  Bat  it  is  always  the  practice  to  do  so, 
and  it  is  clearly  the  intention  of  the  Act  that  this  should  be  done»  becaose  an  tppeai\ 
may  afterwards  be  lodged  (section  16)  in  the  interest  of  the  forest,  sod  if  tiie 
objection  had  not  been  considered  and  adjudged  in  the  first  instance^  the  appellate 
eonrt  wonld  be  at  a  diaadYantage  in  deciding  the  appeal. 

'  If,  for  example,  it  was  known  that  QoTemment  had  given  np  the  proprletau^ 
right,  and  only  retained  the  right  to  the  trees,  it  wonld  be  no  nse  attempting  ta  pro« 
eeed  nnder'  chapter  II;  section  79  wonld  have  to  be  made  nee  of. 
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brought  under  cultiTation,  tbere  should  be  either  settlement  papers 
and  measurements,  or  the  terms  of  a  distinct  permission,  in  writing 
(signed  by  some  Land  Revenue  authority),  which  show  the  posi- 
tion and  area  of  th^  knd  permitted  to  be  occupied. 

In  Himalayan  forests  the  habit  of  the  people  to  clear  a  little 
patch  here  and  another  there,  all  over  the  forest,  is  inveterate  and 
has  to  be  guarded  against. 

These  little  patches  are  often  commenced  by  a  permission,  nut  to 
cultivate,  but  to  cut  six  or  seven  trees  only ;  a  clearing  is  then  surrep- 
titioudy  made  on  the  spot  where  the  trees  were  felled :  at  a  suitable 
opportunity  the  little  patch  is  further  extended  round  the  edge ; 
then  a  few  more  trees  are  cut,  or  are  observed  to  die  conveniently, 
and  ultimately  two  or  more  of  these  patches  unite  into  one*  This 
process  goes  on  till  either  the  forest  disappears,  or  else  is  so 
**  honey-combed  '*  that,  unless  the  land  can  be  reclaimed  for  forest 
and  planted  up,  the  utility  of  the  whole  is  destroyed.  Land 
brought  under  cultivation  in  this  way  may  always  be  regarded 
with  suspicion.  It  should  be  measured,  and,  whenever  it  is  possible 
to  txace  the  permission  to  clear,  the  area  should  be  reduced  to  what 
was  really  authorized. 

Clearings  of  this  sort  are  also  made,  not  directly  for  cultivation 

but  for  herding  cattle* ;  in  this  case  it  is  impossible  that  they  can 

be  the  subject  of  any  permanent  right,  and  the  allowance  of  any 

interest  in  them  will  rather  depend  on  arrangements  determined  on 

with  reference  to  grazing  rights,  than  on  any  right  to  the  soil 

cleared. 

§  2. — Method  of  SeitUment. 

When  the  true  extent,  position  and  authority  for  the  occupa- 
tion of  such  inclosed  land  has  been  ascertained,  the  Act  (section 
10)  empowers  the  Forest  Settlement  Officer— 

(1)  io  exclude  the  land  from  the  limiie  of  the  foreH,  t.^., 
either  to  alter  the  proposed  boundary  so  as  to  let  it  re- 
main outside  the  forest,  or  leave  the  land  inside  the 

«  In  the  North. West  HinuOaja  gaeh  dearancci  an  cKlM  •*  Ueh." 
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forest  as  a  privately-ownod  plot  not  subject  to  the  for- 
est regime.  In  this  case  great  care  must  be  taken  that 
the  limits  of  the  land  are  permanently  demarcated  so 
as  to  prevent  future  encroachment ;  and  that  all  subsi- 
diary questions  are  settled^  such  as  a  right  of  way  for 
the  cultivator  and  his  cattle  through  the  forest  to  the 
land*^  any  precaution  about  lighting  fires  on  the  land^ 
which  may  spread  to  the  forest^  and  so  forth  ; 

(2)  **  he  may  come  to  ai  agreement  with  the  owner  for  the  iur^ 
render  of  hie  rijhtJ^  Under  this  head  an  exchange  is 
often  possible.  Such  cultivation  is  often  of  a  very  rade 
kind^  if  indeed  it  is  really  permanent  at  all ;  it  will  often 
happen  in  any  case  that  the  owner  will  agree  to  give  up 
the  plot  in  exchange  for  another  piece  of  equal  extent 
(or  a  little  more^  as  the  case  may  be)  in  another  place. 
In  this  way  a  suitable  comer  of  the  forest  may  be  cut  off 
as  a  block  of  available  land  in  which  a  number  of  little 
patches  inside  the  proposed  forest  tnay  be  provided  for. 
Under  this  section  money  or  other  compensation  can^  of 
courscj  be  given  by  amicable  agreement ; 

(S)  ^'or  he  may  proceed  to  acquire  such  land  in  the  manner 
provided  by  the  Land  Acquisition  Act**  In  this  case  the 
Settlement  Officer  is  vested  with  the  necessary  powers 
under  that  Act^  and  the  process  is  compulsory.  Ic  would 
be  followed  on  failure  to  come  to  terms  under  No.  %* 

I  should  remark  here  that  it  is  always  better  to  resort  to  the 
procedure  under  the  expropriation  law  when  there  is  any  doubt 
about  the  title  to  the  land^  because  in  that  case  Government  gets 

*  Ifc  would  be  held  in  such  cases  that  the  owner  had  always  a  right  of  way  to  his 
plot^and  the  right  would  include  a  way  for  cattle  or  carts  according  to  the  nature  of 
the  locality  and  the  circumstances  of  the  cultivation.  Tou  could  hardly  in  the  na- 
ture of  things,  haye  a  plot  of  land  from  which  you  oould  derive  no  profit  by  raiaon 
of  want  of  access.  This  point  is  expressly  ruled  in  the  Italian  Civil  Code  (§  SdS) 
and  in  the  French  Civil  Code  (§  1018) ;  see  also  Cnrasson  (I.,  381)  ;  aud  so  in  Engli^ 
law,  Kerr's  Blackstoue,  Vol.  Ill,  pp.  35-36  (Loudon,  1867);  Williams,  p.  822. 
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the  land  with  a  clear  title.  If  land  is  taken  by  agreement  it  is 
necessarily  taken  only  with  such  a  title  as  the  owner  really  has.  In 
many  cases  there  can  be  no  room  for  doubt  about  this^  and  then 
agreement  is  a  perfectly  safe,  andj  of  course^  much  more  economical 
and  expeditious  method.  Otherwise^  proceed  under  the  Act^  be- 
cause then  the  title  acquired  by  Government  cannot,  under  express 
pxDvision  of  the  law,  be  questioned. 

I  should  also  call  attention  to  section  83  of  the  Forest  Act  (B.  80), 
which  declares  that  land  required  for  any  purpose  of  the  Act  is 
deemed  to  be  wanted  for  a  ''  public  purpose,^'  and  that  the  Land 
Acquisition  Act  consequently  applies. 

Section  III. — Claims  to  Right-of-way  or  Watbr-coursb. 

§  1. — Special  character  of  the  rights. 

It  will  be  observed  that,  as  regards  their  settlement,  these 
claims  are  on  a  different  footing  to  other  rights,  and  that  arises 
from  their  nature.  A  right-of-way,  for  example,  cannot,  in  the 
nature  of  things,  be  compensated  for.  Either  it  is  a  necessity  or 
it  is  not.  If  it  is  a  necessity  it  must  be  left  alone ;  the  only  alter- 
native is  to  provide  another  road  which  is  reasonably  convenient  and 
does  as  well  as  the  original,  though  less  inconvenient  to  the  forest 
control.  Rights  of  water-course,  which  may  be  of  several  kinds 
(rights  to  the  use  of  water  naturally  flowing,  or  rights  to  take 
drainage  or  canal  water  for  irrigation  across  the  forest)  are  on  the 
same  footing*. 

Under  the  Indian  Act,  the  Settlement  Officer  does  not  deal 
with   such  rights  at  all.     He  neither  admits  nor  rejects  them. 

■  Such  rights  are  not  nttmerons,  nor  nsnally  of  great  importance.  They  may  arise 
in  hm  districts,  where  channels  to  oondnct  the  water  of  streams  along  the  hill-side 
to  cnltiTated  fields  are  often  constructed ;  snch  channels  may  pass  through  a  forest. 
In  tbe  plains,  canal  cnts  sometimes  pass  through'  fuel  or  other  plantation  and 
forests  In  the  case  of  canals  some  proTisions  relating  to  the  passage  of  water-courses 
may  have  to  he  referred  to  in  the  North  Indian  Canal  and  Drainage  Act  VIII  of 
1873  (section  23  el  seq,),  and  the  Oinal  Acts  of  other  provinces. 

Such  rights,  however,  occasionally  arise  when  a  stream  passes  through  a  forest 
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Und^r  tbe  Burma  Act  if  he  admits  a  claim  he  makes  a  record 
accordingly^  but  this  is  all.  Practically^  rights-of-way  for  indi- 
Tiddals  are  not  known^  and  those  which  affect  villages  or  the  public 
at  large  ate  evidenced  by  the  existence  of  at  least  a  cleared  and 
known  track  or  dry  weather  road.  It  was  considered  sufficient  to 
let  the  whole  subject  alone  at  the  Settlement ;  no  tracks  or  roads 
that  exist  being  in  any  way  interfered  with. 

§  4. — Power  to  alter  Roade,  8fc, 

A  general  power  is^  however,  given  under  section  24  (B.  24)  to 
close  at  any  time,  a  public  or  private  way  or  water-course,  when  this 
is  really  unnecessary  and  interferes  with  the  management  of  the 
forest ;  but  this  power  can  only  be  exercised  with  the  previous  sanc- 
tion of  Government,  and  provided  that  a  substitute, ''  which  the 
local  Government  deems  to  be  reasonably  convenient, "  has  been 
i^onstructed  or  provided. 

The  reason  of  this  provision  is,  that  a  forest,  when  first  being 
demarcated  and  settled,  is  not  yet  in  a  condition  in  which  it  can 
be  said  that  a  road  in  this  or  that  direction  is  injurious  or  not. 
The  management  has  yet  to  be  developed.  It  may  be  that  the 
division  of  the  forest  into  compartments  by  cleared  pathways, 
the  dlearing  of  fire  lines  and  other  snch  arrangements,  may  afford 
straight  Mid  convenient  routes  which  may  replace  devious  and 
uncertain  tracks  hitherto  used.  When  this  is  pretty  well  known, 
it. is  time  enough  to  close  old  objectionable  roads  and  substitute  the 
new  ones.  There  can  be  no  doubt  that  this  plan  is  the  best  suited 
to  the  circumstances  of  the  country.  At  the  same  time,  as  persons 
may  bring  forward  claims,  it  is  bettei^  (as  the  Burma  Act  providee) 
to  allow  the  Settlement  Officer  simply  to  record  them. 

§  3. —  Qnestiofis  as  to  Width  of  Road^  ^e. 

It  will  be  noticed  that  the  Act  contains  no  provision  for 
defiiking  What  sort  of  right-of-way  is  allowed  to  exist,  neither  for 
this  or  that  purpose, — of  this  or  that  width. 

If  the  Settlement  Officer  should  find  it  desirable  to  record  some 
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definite  terms  regarding  the  width  of  the  road^  and  whether  it  is 
solely  for  the  use  of  human  beings  and  not  to  drive  cattle 
on^^or  any  other  conditions  (which  would  natarally  be  adjusted 
bj  him  according  to  local  circumstances  and  the  requirements  of 
the  casej^  there  would^  I  apprehend^  be  nothing  to  prevent  his  doing 
80  if  the  conditions  of  the  right  had  been  adjusted  by  consent.  If 
notj  as  far  as  the  Forest  Act  is  concerned,  the  only  plan  would 
be  for  the  forest  officer  to  get  the  Government  sanction  to  arrange- 
ments proposed  under  section  24.  He  would  mark  out  the  road  he 
considered  a  proper  one,  making  it  of  a  sufficient  width,  and  he 
would  explain,  in  submitting  the  matter  for  sanction,  the  reasons 
which  led  to  the  selection  of  the  particular  line,  and  the  particular 
width  of  road^. 

7  It  is  limrdly  necemarj  to  caation  the  student  tliat  it  Is  not  ewpty  casnal  trsck 
that  may  happen  to  cross  the  forest,  that  constitutes  a  public  or  a  private  way.  And 
if  there  is  a  question  whether  a  particnkr  track  is  or  is  not  a  "  way  "  by  public  or 
private  rijfii,  the  point  must  be  settled  on  its  merits. 

People  are  often  in  the  habit  of  crossing  over  unfenced  waste  or  forest,  and  yet 
they  may  acquire  no  right  (per  Abbot,  C.  J.,  in  BlumdeU  vs.  Catierdll  (6^B  and  A,  315)* 

It  may  be  interesting  just  to  indicate  some  of  the  features  of  early  and  modern 
law  on  the  sulject  of  rights-of*way. 

The  Roman  law  (Justinian,  Lib.  IL,  l^t.  iii~this  has  colored  all  the  later  laws) 
divided  rights  of  way  into  three  classes : — 

(1)  Rer,  which  was  a  nmple  right  of  passage  for  man  on  foot  or  on  horseback, 

(£)  AehtBt  which  was  a  right  to  drive  cattle  and  vehicles, 

(8)  Via^  th^  most  general  right,  which  included  (1)  and  (2),  and  also  (in  the 
aheence  of  special  agreement  to  the  contrary)  the  right  of  dragging  timber,  &c. 
oTer  the  land. 

The  extreme  width  of  land  that  could  be  occupied  by  the  complete  right-of* 
way,  in  the  absence  of  special  terms  of  grant,  &c.,  was  8  f^et  in  a  direct  line, 
and  16  feet  where  it  turned  to  change  its  direction. 

Tlie  Bavarian  Landreehi  (Theil  II,  Eap.  VIII,  §  11)  allows  0°  ^^^  absence  of 
special  terms)  3  feet  for  a  simple  right  of  passage  and  8  feet  (16  at  turnings)  for 
tb.e  right-of-way  for  cattle  or  carts. 

Tbe  Prussian  Landr^cM  (Theil  I.,  Tit.  22,  §  79,  as  quoted  by  Rcitb,  §|  263—65,  and 
Kdins*  P*  ^  allowft  8  feet  for  simple  passage,  4  feet  if  the  way  is  to  be  ridden  over, 
S  feet  (12  at  turnings)  for  a  cart-way,  and  16  feet  (24  at  turnings)  for  cattle  driving, 

Tlie  Saxon  law  gives  8  feet  and  8  feet,  as  the  Bavsrian,  but  allows  circumstances 
to  b*  eonsidered  in  fixings  proper  way  for  cattle-driving.   (Qveozel,  p.  193.) 

'nie  Italian,  French  and  Austrian  laws  do  not  prescribe  sny  fixed  breadth,  but 
i  the  right  to  be  determined  (in  the  absence  of  course  of   special  evidence)^ 
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§  4s.^^RighU  of  Water^course. 

Rights  of  water-course  do  not  need  any  special  remarks^  so  &r 
as  they  appear  in  the  form  of  a  claim  to  have  a  driunage  channel 
or  an  irrigation  channel  taken  across  the  forest  land. 

But  claims  which  may  come  under  this  head  wiU  sometimes  he 
made  to  the  use  of  a  stream  which  passes  through  the  forest,  or 
(what  is  analogous)  to  use  a  spring,  or  pool  of  water,  in 
the  forest,  for  domestic  requirements  or  for  watering  cattle.  Sach 
a  right  is  recognised  among  those  called  easements  in  English 
law^  and  it  will  be  found  that  the  right  to  use  the  water  will 
always  involve  a  right-of-way  to  get  to  the  water,  or  to  drive  cattle 
to  it,  as  the  case  may  be. 

I  have  known  instances,  in  practice,  of  such  rights  claimed  in  a 
forest,  and  therefore  I  mention  them.  They  should  be  in  all  cases 
recorded,  or  disputes  will  arise;  and  as  the  right-of-way  to  and 
from  the  water  will  necessarily  be  involved,  the  matter  can  be  set- 
tled under  section  24<.  Practically,  there  is  no  difficulty,  for  either 
the  use  of  the  water  is  a  necessity  which  can  be  established,  or  it  is 
not.  If  it  is,  the  use  of  it  must  be  allowed,  and  also  of  a  way  to 
get  to  it, — no  substitute  or  compensation  is  possible :  if  it  is  not, 
that  is  to  say,  if  other  springs,  reasonably  convenient,  exist,  the  use 
of  the  water  and  of  a  way  to  approach  it  can  properly  be  ref  osed. 

aocording  to  the  drcnmstances  aad  the  natnre  of  the  locality.  The  Engliah  Ww 
containa  no  apecial  proyisioiiB  on  the  snbject,  aa  far  aa  I  have  been  able  to  aaoertaui. 
I  preanme  that  the  general  circnmstancea  wonld  be  taken  into  conmderation. 

A  right  of-way  may  Bometimea  be  required  acroea  intervening  private  lands  to 
drag  timber  or  other  material  ont  of  a  foreat :  without  thia  the  foreat  mi^bt  be 
unworkable.  The  Barma  Act  makes  express  provision  for  this  under  the  head 
"  Control  of  timber  in  transit. "  The  Indian  Act  makes  no  allusion  to  the  subject  » 
a  strip  of  land  for  a  timber  road  could,  ^  however,  be  expropriated.  The  on^ 
European  law  in  which  I  have  soen  this  right  expressly  asserted  is  in  the  AQstrian 
Gesets  of  December  1852,  §  24.  In  France  and  Italy,  the  matter  wonld  probably  be 
covered  by  the  general  provisions  of  the  Civil  Code,  which  require  access  to  be  allowed 
to  "  enclaves,"  i.  e.»  property  surronnded  by  other  estates,  so  tliat  it  cannot  be  go% 
at  without  crossing  one  or  more  of  them. 

s  Williams,  p.  18. 
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SscTiOH  IV. — Claims  to  other  Forist  Right?, 

This  heading  indicates  by  &r  the  most  important  branch  of 
the  forest  settlement;  and  it  will  require  careful  attention,  as  well 
as  the  detailed  examination  of  some  important  jHincipIes  which  nn* 
derlie  the  question  of  ''  settling  forest  rights/' 

§  1. — ReeordiHg  and  admi$iiom  of  claims. 

In  the  great  majority  of  cases  the  result  of  the  Settlement 
Officer's  enquiries,  and  a  perusal  of  the  claims  which  he  has  receired 
in  writing  and  taken  down  from  tlie  mouth  of  the  applicant,  will  be 
to  show  that  rights  are  claimed  in  a  very  general  and  indefinite 
way,  and  without  any  limit  to  the  number  of  cattle  that  may  be 
grazed,  or  to  the  quantity  of  wood  that  may  be  cut,  and  so  forth. 

The  reason  of  this  is  to  be  found  in  the  origin  of  rights  in 
India.  They  rarely  originated  in  anything  like  a  formal  grant, 
the  terms  of  which  can  be  referred  to.  Even  when  there  are  orders 
(somewhat  analogous  to  a  grant)  passed  at  a  former  land  re- 
Tcnue  settlement  (made  at  a  time  when  forest  interests  were 
thought  of  little  importance),  the  terms  will  Le  found  almost  as 
g^eral  and  indefinite  as  the  claims  themselves.  The  "  jungle '' 
being  largely  in  excess  of  the  occupied  lands,  and  of  the  wants  of 
the  population,  people  then  went  into  the  nearest  wood  and  took 
what  they  wanted ;  they  drove  their  cattle  to  the  most  convenient 
place  where  there  was  grass,  and  also  water  and  shade.  Even 
where  the  habits  of  the  people  were  pastoral,  the  vast  tracts  of 
forest  were  far  in  excess  of  the  actual  acreage  requirements.  No- 
body then  cared  how  many  cattle  were  grazed,  or  how  much  wood  was 
cut.  The  march  of  events,  however,  has  put  a  period  to  this  state  of 
things.  The  population  has  increased  largely,  the  forest  has  become 
more  and  more  restricted,  and  it  is  now  a  matter  of  importance  to 
know  to  what  extent  such  rights  have  to  be  provided  for.  Following 
the  general  principle  that  indefinite  rights  cannot  be  made  more  bur- 
densome to  the  State  than  need  be,  the  rights  will,  in  nine  cases 
out  of  ten,  be  really  rights  for  the  actual  personal  and  domestic  wants 
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of  the  right-holder.    The  Settlement  Officer  has^  therefore,  the  duty 
of  reducing  general  claims  to  something  deGnite  and  tangible. 

There  are  still  places  where  a  very  general  definition  may  be 
thought  suflBcient;  but  forest  management  does  not  look  merely  to 
the  present  nor  even  to  the  immediate  future.  As  years  go  on,  the 
necessity  for  definitig  these  rights  will  become  greater :  and  what 
would  have  been  easy  once  may  become  more  and  more  difficult. 
It  is  well  therefore  not  to  delay.  Not  only  so,  but  as  the  settle- 
ment of  a  forest  estate  involves  in  some  cases  paying  compensation 
for  rights,  it  is  obvious  that  the  right  must  be  valued  for  the  pur- 
pose of  awarding  its  equivalent,  and  it  cannot  be  valued  unless  its 
nature  and  extent  are  fully  known. 

Lastly,  in  not  a  few  cases,  definition  and  the  fixing  of  number 
or  quantity  in  the  case  of  an  unlimited  right,  is  in  itself  suf- 
ficient to  ensure  the  right-holder's  permanent  enjoyment  of  it  • 
since  it  allays  all  doubts  as  to  whether  the  forest  can  continue  to 
supply  such  a  right  or  not^. 

'  The  condition  of  Earopean  oonntries,  in  respect  of  foreet-righte,  is  very  differ- 
ent to  that  of  India.  Rights  there  exist  ander  mnch  more  definite  and  long-estabUahed 
legal  conditions.  In  Bavaria  (Law  of  1852,  §  27),  the  owner  or  right-holder  can 
either  of  them  claim  to  have  an  undefined  right  made  definite.  Each  party  bear 
half  the  costs  of  the  proceedings  if  they  have  to  go  to  a  law  conrt^  beeaose  they  Are 
not  agreed.  lb  Prussia  the  role  is  similar  (Landreeht  L,  Theil.  22,  §  296).  Hie 
subsequent  dealings  with  rights,  the  commutation  (ahldsun^)  and  the  regulation  of 
rights,  when  exercised  in  a  forest,  are  matters  of  the  forest  law,  or  of  a  special  Uw  for 
the  extinction  of  rights.  In  Italy  (Law  of  1877,  Art  80),  right-holders  were  aUowad 
two  years  from  the' date  of  the  promulgation  of  the  law,  within  which  to  daim  those 
rights  and  get  them  recorded.  A  further  period  of  six  months'  graoe  was  allowed. 
during  which  rights  could  still  be  claimed,  but  subject  to  a  fine  or  penalty.  After 
that,  all  rights  were  extinguished  (gli  aUri  ^  iutenderamnQ  deettduH  d4  qmahioii 
diriito). 

The  French  law  (Code  For.,  Art.  61)  declares  that  no  right  can  be  reoogniied 
which  is  not  already  established  by  an  Act  of  Government,  or  a  judgment,  or  whieh 
was  not  claimed  and  recorded  before  the  proper  tribunals  within  two  years  of  the 
passing  of  ^he  Code.  The  Forest  Code  itself  provides  in  other  teotions  for  boyiiig  out 
rights  and  for  regulating  them. 

The  Austrian  law  (Art.  9,  quoted  by  Grabner)  provides  that  either  the  owner,  or 
the  right-holder,  may  claim  to  have  a  scheme  recorded  whieh  sets  fiorth  the  into  ox* 
tent  of  the  right,  how  it  is  to  be  exercised,  and  within  what  limits.    As  the  bfisis  of 
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The  Forest  Settlement  OflSeer's  task  is  then  to  find  out  the  real 
naiare  and  extent  of  the  rights. 

§  t.^'Tioo  Questions  involved. 

But  there  may  be  two  distinct  points  involved  in  the  settle- 
ment of  rights  ijirst,  there  is  the  admission  or  rejection  of  the  claim^ 
and  if  admitted,  the  recording  of  the  claim  in  some  definite  shape  i 
second,  if  the  right  is  going  to  he  allowed  inside  the  forest,  there  is 
the  further  questicm,  how  far  can  this  be  arranged  or  regulated  so 
as  not  to  injure  the  forest  ? 

The  Indian  Act  has  not  separated  these  two  points.  The  13th 
section  requires  the  Settlement  Officer,  in  making  his  record  ad- 
mitting the  claim,  to  define  at  once  the  number  and  description  of 
cattle,  the  season  during  which  they  graze,  the  quantity  of  forest 
j»!oduce  and  other  particulars  according  to  circumstances. 

The  record  of  all  these  matters  in  full  is  hardly  possible  till 
the  further  question  has  been  considered,  iow  these  rights  are  to  be 
provided  for  consistently  with  the  maintenance  of  tie  forest.  The  Act, 
however,  i^pears  to  suppose  that  the  second  point  will  have  been 
considered  irfore  any  order  is  made  admitting  the  rig^t  at  all,  and 
that  when  such  order  is  made,  the  recording  office  will  be  in  a 
position  to  detail  the  restrictions  on  the  exercise  of  the  right,  which 
are  imposed  in  the  interests  of  prudence,  and  to  secure  the  fair  treat- 
m^it  6t  the  forest^. 


this  aclieiDe,  «  propoBal  {wnUnmrf)  is  pre|Mired  by  ikilled  penoni;  the  objections  of 
eatber  mdis  to  thia  are  beard  end  adjodveated,  and  the  §Gkam$  for  the  exeroiae  of  the 
rigbt^  aa  finally  adjosted,  la  aatboritaUrely  recorded. 

Farther,  the** Imperial  Patent"  of  1858  declares  (Art.  4)  that  all  rights  which 

are  ao  neeeasary  <or  otherwise)  that  they  cannot  be  got  rid  of  by  oompensation,  mast 

be  aektled  sa  ras^da  their  details,  and  the  place,  tine  and  manner  of  exercise,  «9  jm 

to  nuUtt  ike  rigktM  at  liiiU  hurdetuome  at  powihU  to  the/orast,  eomittentlp  with  iheir 

yair  amd  reatonahle  enooymewt. 

>*  It^ia  quite  poasible  that  a  man  might  show  that  his  ancient  enstomary 
pimetioa  has  been  to  graae  as  many  as  600  cows,  so  that  it  is  impossible  to  deny  hia 
'  rigbt '  to  graae  500.  Bat  the  forest  may  only  contain  grass  enough  to  graze  250. 
In  tbat  case  the  right  cannot  go  beyond  the  limit  of  250. 
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When  the  order  is  ultimately  made  admitting  the  rights  to 
exercise  in  the  forest^ then  it  is  ''to  the  extent  admitted "  (sec- 
tion 14^.). 

There  are  indeed,  or  may  be,  certain  rules  by  which  an  unlimited 
right  is  held  to  be  restricted,  which  have  nothing  to  do  with  forest 
conservancy  or  the  state  of  the  f orest«  The  rule  that  an  unlimited 
right  means  a  right  only  for  the  person's  own  wants,  and  not  for 
sale,  for  example,  does  not  depend  on  any  question  of  the  state 
of  the  forest.  But  all  laws  recognize  a  power  of  regulation 
over  and  above  this,  and  dependent  solely  on  the  question  of 
the  state  of  the  forest,  and  it  is  hardly  convenient  to  defer  the 
admission  or  rejection  of  the  claim  until  all  such  matters  have  been 
considered. 

The  Burma  Act  has,  therefore,  introduced  an  improvement.     It 
directs  the  Settlement  Officer,  in  the  first  instance,  to  record  such 
particulars  as  may  be  necessary  to  exhibit  the  claim  admitted  with 
reasonable  precision — to  admit  the  claim,  as,  in  fact,  it  has  been  pre. 
viously  exercised,  supposing  the  forest  can  bear  it.    This  gives  him 
the  opportunity  of  determining  at  this  stage  such  matters  as  the 
duration  of  the  right,  the  power  to  sell  the  produce  and  so  forth, 
which  can  be  ascertained  at  once  without  reference  to  the  forest 
question.   The  adjustment  of  the  exact  number  of  cattle  to  be  al- 
lowed, the  quantity  of  wood  or  other  produce  to  be  granted,  and 
some  other  matters  of  detail,  are  left  to  be  further  adjusted  and 
recorded  when  it  has  been  determined  that  the  right  must  be  left 
to  be  exercised  within  the  "  reserved "  forest.     For,  it  may  be 
found  possible  to  provide  for  the  right  outside  (by  means   of  a 
portion  excluded  from)  the  proposed  forest,  and  in  that  case  there 
would  be  no  object  in  minutely  regulating  it,  though  of  course  the 
right  must  be  made  reasonably  definite  and  certain  by  record.     The 
right-holders  have  it  on  their  own  responsibility  to  exercise   their 
rights  with  moderation  and  prudence,  or  the  place  granted  them  for 
the  enjoyment  of  their  right  will  cease  to  give  them  what   tliey 
want. 
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§  S. — BUtineium  drawn  between  definition  of  right  according  to 
nature  and  ineidenti,  and  tie  further  regulation  of  the 
right  according  to  the  state  of  the  Forest, 

I  shall  therefore  f oUow  the  order  of  the  Burma  Act,  and  first 
consider  some  general  questions  which  bear  upon  the  nature  and 
extent  of  rights,  independently  of  the  condition  and  yield-power  of 
the  forest,  and  which,  consequently,  can  be  gone  into  in  the  first 
stage  when  the  recorded  admission  of  a  claim  is  made ;  and  I  shall 
reserve  such  remarks  as  I  have  to  ofier  on  the  subject  of  the  regu- 
lation of  rights  till  afterwards. 


Sxcnov  v.— DsFiHiTioN   OF  Rights   admitted   acoobding   to 

THBIB  INTEINSIC  FBATUEES. 

§  1. '^Bights  eon/erred  by  grant  in  set  terms* 

In  some  cases  it  may  be  that  the  general  features  of  the  right  are 
defined  already  by  a  written  order  or  grant,  and  then  it  will 
be  understood  that  the  graut  or  order  is  itself  the  very  best  evi- 
dence of  the  nature,  extent,  and  incidents  of  the  right.  And  it,  no 
doubt,  occasionally  happens  that  individuals  or  villages  hold 
''sanads^' or'' parwjnas^' or  other  documents  issued  by  the  Gov- 
ernment or  some  high  authority  at  the  time,  distinctly  recognizing 
certain  practices  or  enjoyments  of  forest  produce  which  are,  if  the 
grant  does  not  clearly  contain  words  limiting  the  duration  or  reserv* 
ing  the  power  to  recall  the  permission,  practically  rights.  Sometimes 
Dxdera  at  settlement  have  been  passed,  which,  in  effect,  amount  to 
granie  of  forest  rights.  Such  orders  are  often  in  very  general 
terms,  and  will  need  to  be  fairly  interpreted  so  as  to  enable  the 
lights  granted  to  be  defined. 

In  India  there  are  no  technical  rules  about  such  '  sanads '  and 
orders :   they  fnust  be  fairly  and  reasonably  interpreted. 

In  a  case  in  the  Bombay  High  Court  known  as  the  Pigondj 

o 
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case  {Catuervalor  of  Forests  vs.  8aubaghyadas)y  the  Judges  quoted  as 
authoritatiye  the  mling  of  the  Privy  Cooncil  as  follows  :«^ 

"  Upoa  a  qaestion  of  the  meaning  of  words  the  same  roles  of  common  sense 
and  jofltice  must  apply  whether  the  subject-matter  of  constmction  be  a  grant 
from  the  Crown  or  from  a  snbject "  ♦  •  *  •  *  •  "  It  is  always  a  qaestion 
of  intention  to  be  collected  from  the  language  used  with  reference  to  the  sur- 
rounding circumstances.  If  tkae  guides  fail  hut  not  othertoufe,  the  ancient 
rule  that '  if  the  King  s  grant  can  enure  to  two  intents,  it  shall  be  taken  to  the 
intent  that  makes  most  for  the  King's  benefit '  may  be  followed." 

In  the  case  of  a  forest^  I  submit  this  rule  is  very  reasonable; 
for  the  forest  exists  for  the  public  benefit^  and  if  there  is  uncertainty 
about  the  grants  the  grant  ought  not,  on  general  principles,  to  be 
held  to  burden  the  property  more  than  is  necessary.  WlTese  the 
grant  can,  however,  be  interpreted  by  its  language  and  by  the 
circumstances,  there  the  true  intent  must  be  allowed. 

In  the  first  place,  the  right  may  be  either  claimed  as  personal  or 
appendant*.  In  the  one  case  it  will  he  necessary  only  to  record  the 
name,  other's  name,  caste  and  residence  of  the  claimant,  but  in 
the  other,  it  will  be  needed  to  record  the  name  or  designation,  the 
position  and  other  particulars  of  the  land,  building,  monastery. 


>  Lard  vs.  Commissioners  qf  Sydnsg.  (12,  Moore's  P.  C.  cases,  497.) 
s  I  msy  remind  the  student  that  these  terms  have  already  been  explained  in  the 
Chapter  II,  section  7,  on  Senritndes).  Since  writing  the  Chapter  the  Banna  Perot 
Act  has  become  law,  and  this  does  not  nse  the  tenn  appendant  bat  speaks  of  the 
right  being  "  for  the  beneficial  enjoyment  of  "  any  land  or  building.  I  bare  also 
observed,  and  may  here  bring  the  matter  to  recollection,  that,  however  the  Enropeao 
text-books  lay  down  that  forest  rights  are  "  real  ^  servitades,  •>.,  always  appeodani, 
or  enjoyed  in  virtue  of  the  holder's  connection  with  some  specific  land  or  house,  &c^ 
(which  is  called  the  dominant  estate)  the  same  assertion  cannot  be,  at  any  rate  oniver- 
sally,  made  in  India.  Facts  can  be  the  only  guide.  A  notable  instance  of  a  right  of 
grasing  being  personal  and  not  appendant  is  offered  by  the  grasing  rights  in  tlia 
Kangra  forests  (Pan jab),  where  graaiers  oome  from  the  higher  hilUranges»  many 
miles  away,  and  daring  certain  seasons  of  the  year  occupy,  according  to  ancieBt 
custom,  certain  known  tracts  or  "  beats  "  of  the  forest  in  the  lower  ranges,  Bere  tlie 
graxiers  have  the  right "  in  gross,"  quite  independently  of  thmr  holding  any  specific 
land  or  property.  On  tbe  other  hand,  some  rights  may  be^  in  their  natare, 
appendant,  i.0.,  a  right  of  way  or  water-course,  for  it  is  hardly  possible  that  A.  efta 
have  n  "  niay  "  across  B/s  laud,  unless  be  has  some  land  or  bouse  to  get  to  or  fiioau 
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school  or  inBtitution  to  which  the  right  belongs.    (Indian   Act^ 
sections  12-13.) 

§  4. — Whether  the  Produce  may  be  sold. 
It  may  also  be  a  feature  of  the  right  itself  (although  this  is 
again  disallowed  bj  the  French^  German  and  Italian  laws') 
that  the  produce  of  the  right  may  be  sold.  In  some  parts 
there  are  jangle  tribes^  who  make  at  least  a  paH  of  their  living  by 
cutting  bamboos^  loads  of  grass  and  firewood^  and  carrying  them 
for  sale  to  the  villages  and  towns  at  the  foot  of  the  hills. 

This  fact  is  then   one  of  the  features  of  the  right  which  it  is 
important  for  the  Forest  Settlement  Officer  to  ascertain  and  record. 

§  S.'^^Ifnot,  the  Principle  to  befollowed» 
Otherwise,  it  is  a  general  principle^  which  it  is  important  to 
maintain^  that  the  right  (if  not  otherwise  defined  by  the  terms  of 
a  grant  or  other  specific  evidence)  is  for  the  right-holder's  own  use 
i&nd  convenience^  and  to  be  measured  by  his  actual  personal  or 
domestic  wants.  In  other  words^  he  may  have  what  he  wants  for 
his  own  use^  but  may  not  sell  or  barter  the  produce  obtained^. 

*  Se^  for  example.  Art.  83,  Cod.  For.  Bat  Meaume  says  that  it  is  to  be  under- 
stood tfaftt  if  the  forest-owaer  does  not  object,  there  •  is  tio  reason  why  the  produce 
shoald  not  be  sold  in  some  cases  (M&aums,  Vol.  I,  p.  466,  §  407).  Roih  (  §  306) 
thinks  that  produce  should  be  saleable  if  the  right  is  to  a  fixed  quantity  (because  the 
forest  baa  to  supply  that,  and  it  cannot  matter  what  is  done  with  it),  but  not  so,  of 
ooorse,  where  the  right  is  only  for  the  right-holder's  own  wants  and  convenience. 
Otherwiae,  there  would  be  a  fraud  on  the  forest-owner.  So  Eding  (p.  111).  In 
English  law  the  mlee.  (which  depend  on  the  right  being  of  one  kind  or  another)  are 
not  Ycry  dear.  It  would  seem  generally  that  the  produce  of  a.  right  "  in  gross  ** 
(peraooal  right)  to  a  fixed  quantity  of  material  may  be  sold  {Oook€,  pp.  89-10).  On 
the  whole,  the  law  in  the  India  and  British  Burma  Acts  is  the  most  reasonable  and 
best  suited  to  the  drcnmstances  of  the  country.  The  produce  is  ordinarily  for  the 
owner's  own  wants,  and  is  not  saleable,  unless  it  is  an  express  feature  in  the  right 
that  the  produce  is  taken  for  sale. 

*  Thia  principle  is  recognized  by  all  the  European  Ihws,  as  well  as  by  the  old 
Boman  Law— Justinian,  Lib.  IL,  Htb  V,  1.  *  *  "ad  usum  quotidianum  utatur 
•  •  •  ntneque  domino  fundi  molestus  sit,  neque  ta  per  quos  opera  rnstica  fiunt  im- 
pedimento :  nee  nlli  alii  jus  qnodlibet,  nnt  locnrc  nut  vendere  aut  gratis  concedere 
Potest."   (^ee  note  at  p<«ge  82  aiUe,)    Meaume,  Vol.  I,  p.  13,  §  3,  and  p.  466,  §  407. 
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This  principle  is  founded  on  the  natural  eqtiity  of  the  case.  As 
a  forest  right  exists  for  the  benefit  of  one  person  to  the  diminu- 
tion of  the  enjoyment  of  his  property  by  another  (the  forest* 
owner)  ^  it  is  plain  that  the  right  ought  not  to  be  made  more 
burdensome  to  the  forest  estate  than  is  necessary  to  secure  a  fair 
and  sufficient  exercise  of  it^. 

If  a  man  might  get  wood  not  only  for  his  own  household  but 
also  to  supply  the  market^  he  might  gradually  enlarge  his  sales  to 
such  an  extent  as  to  ruin  the  forest^  and  swallow  up  its  whole  pro- 
duce. 

Where^  therefore^  it  is  in  the  nature  of  the  right  itself  that  tlie 
produce  is  for  sale,  the  Forest  Settlement  Officer  must  consider  the 
quantity  of  produce  which  the  right-holder  has  a  right  to  (apart 
from  the  question  whether  the  forest  can  properly  supply  so  much). 
Probably  he  will  take  an  average  based  on  what  the  quantity  taken 
by  the  right-holder^  in  a  series  of  former  years  (as  far  as  this  is 
ascertainable),  has  actually  been.  Thus  the  right  will  be  definite^ 
and  will  not  be  able  to  be  extended  year  after  year. 

§  4. — Tie  Right  itself  inalieuaile. 
Nor  can  the  right  itself  be  sold  or  mortgaged,  or  otherwise 
alienated.  If  the  person  entitled  to  take  for  his  own  use,  say,  175 
trees  of  a  certain  growth  every  year,  does  not  want -the  trees,  he 
must  leave  them  growing ;  he  could  not  lease  or  sell  his  right  to 
take  these  trees  to  another  person.  The  exception  to  this  is,  that 
if  the  right  is  appendant,  then  (of  course)  it  may  be  sold  along 
with  the  property  to  which  it  is  appendant.  So  also  on  the 
decease  of  the  right-holder,  the  right  passes  on  by  succession  to 

So  the  French  Civil  Code  (Art.  630) :  *'  Celui  qui  a  Vwage  det  fr%iU  d^mn  fomdt,  me 
pnU  0n  exiger  qu'autant  qu'il  lui  en  faui  pour  sm  be$oin*  ei  eeux  de  9mfamUl9^ 
So  £diDg(p.  77)  8azon  Mandat  of  18 13,  §  5  (Qvensel,  p.  202). 

*  Merlin  (Repertoire  o  Pftturage)  says :  **  It  is  a  general  principle  of  Roman  1aw« 
that  *  Bwrtitui  indefinite  coneessa,  iia  interpretanda  est,  ut  fondue  eerviens  miniaw 
quam fieri  potest,  detrimento  affieiatur*  (A  general  right  granted  in  anUmitad 
terms  is  so  to  be  interpreted  that  the  estate  shall  be  as  little  injured  as  poiuble  bj 
its  ezbtence.") 
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hia  heirs.      This  is  also   provided    hy   section  23   of   the   India 
Act  and  the  same  niimber  in  the  Burma  Act. 

§  5, — Right  Buhjeci  to  a  payment  or  service* 

Here   I  may  take  occasion  to  mention  another  feature  which 

may  be  found  to  attach  to  certain  forest  rights.     A  right  need  not 

be   absolutely  gratuitous ;  it  may  be  properly  called  a  right  and  yet 

the  right-holder  may  have  to  render  some  service  or  make  some 

payment  for  it'.     And  this  may  poFsibly  be  the  ease  with  rights 

which  were  distinctly  granted  by  some  '*  parwane,''  order,  or  sanad, 

&c.^  in  which  the  right  is  conceded  as  such  on  certain  conditions. 

Ordinarily  speaking,  a  right  which  has  merely  grown  up  by  prescript 

tire  exercise  would  not  have  a  condition  attached  to  it,  because 

then  its  origin  would  be  not  prescriptive  but  traceable  to  some  person 

who  gave  the  right  and  annexed  the  condition.    When  a  payment 

is  made  for  the  use  of  forest  produce,  it  would  usually  indicate   that 

there  was  no  right ,  but  that  the  produce  was  leased  or  sold  for  the 

money  that  was  paid^  and  thus  was  not  enjoyed  adversely,  but  on 

coniraci. 

§  Q.'^Rightfor  life  or  lives* 

A  forest  right  may  also  be,  by  its  origin,  permanent,  or  it  may 

be  for  the  life  only  of  a  certain  person,  or  for  several  lives.    This 

would  be,  of  course,  in  cases  where   the  right  had  been  specially 

granted  or  allowed,  in  set  terms. 

*  See  Uoih^  §  293 ;  Meanme,  Vol.  I,  p.  SO.  Students  from  Nancy  who  hnve 
read  the  pfW!^  verbal  of  the  working  gcbemeof  the  forest  called  la  Grande  Hnye,  will 
remember  bow  a  certain  eammuns  was  thefe  entitled  (by  grant  of  one  of  the  Dukes 
of  Lorraine)  to  certain  wood-rights  in  consideration  of  a  "redevanee"  of  two 
*'  qmarieront  **  of  good  oats  and  a  fowl  from  each  household.  Here  the  area  over 
w^hich  the  right  extended  was  fixed,  while  the  number  of  households  might  increase. 
Tbis  led,  in  the  coarse  of  time,  to  the  talue  of  the  payments  exceeding  the  value  of 
tfa«  right.  Consequently,  the  people  refused  to  take  the  wood,  and  the  right  was 
ultimately  adjusted  by  compensation  and  got  rid  of. 

Tbii,  of  course,  is  quite  different  from  the  case  where  grazing  in  a  forest  is  sold 
mnnnailj,  or  for  a  term  of  years,  and  a  contractor  bays  it.  The  same  person  might  go 
on  buying  year  after  year,  but  he  would  acquire  no  servitude  or  legal  right;  his  title 
w^onld  be  simply  hy  hit  contract,  to  have  his  profits,  or  the  way,  or  the  grass,  or  what- 

s  he  bought. 
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§  1, -^Definition  of  Quantity  or  Number. 

Lastly,  it  may  occur  that  either  the  terms  of  a  grant,  or  the 
circumstances  of  the  case,  show  that  the  right  is  in  its  nature,  and 
apart  from  any  regulation  for  forest  purposes,  defined  to  a  certain 
number  (of  cattie)  or  quantity  (of  wood).  In  practice  this  will 
rarely  be  the  case :  if  it  is  it  must  be  recorded  at  once,  as  part  of  the 
definition  process.  But  iu  the  great  majority  of  cases,  the  fixing 
of  quantities,  &c.,  will  be  a  matter  which  is  done  under  the  necessary 
power  given  to  regulate  the  right  (even  after  it  i^defined)  by  what 
the  forest  can  bear.  The  most  likely  case  in  which  »«iffi^is  afixed 
feature  of  the  right  itself,  is  that  of  grazing  rights.  I  have 
already  considered  these  cases,  but  I  did  so  in  the  earlier  section 
(see  page  127),  because  it  was  more  convenient  to  conclude  the 
whole  question  of  number  in  regard  to  catide  grazing^  in  one  place. 


Section  VI. — ^Thb  Method  op  frovidino  foe  Admitted  and 

Defined  Rights. 

§  1. — The  three  Methode  elated. 

When  the  nature  and  general  features  of  the  forest  right  ad- 
mitted have  been  thus  ascertained  and  recorded,  the  next  things  to 
do  is  to  make  provision  for  the  right. 

The  Indian  Acts  contemplate  three  obvious  methods  of  doing 
this.  The  first  two,  however,  leave  the  right  in  existence;  the  third 
has  the  effect  of  compensating  the  right-holder  and  the  right  ceas^ 
to  exist.  I  must,  therefore,  deal  with  the  methods  which  bear  the 
right  in  existence  separately  and  that  of  compensation  afterwards. 
The  two  methods  for  dealing  with  rights  which  are  left  in  esfiUence 
(and  not  bought  out)  are  : — 

(1)  Altering  the  proposed  boundaries  of  the  forest  so  as  to 
exclude  a  portion  of  the  area^  which  must  be  suffi- 
cient in  extent,  and  reasonably  convenient  in  situa- 
tiouy  for  the  purposes  of  the  right-holder,  and^  giving 
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this  up  te  the  exercise  of  rights :— the  rest  of  the 
forest  is  then  free'^. 

In  this  case  the  right  itself  is  not  afPected ;  the  site  of  its  exer- 
cise only  is  transferred,  aod  that  must  be  so  as  not  unfairly  to  in- 
convenience the  right-holder. 

(2)  Becording  an  order  admitting  the  right  to  exercise  in- 
side the  forest,  subject  to  regulation,  as  to  the  number 
of  cattle,  quantity  of  forest  produce,  local  limits  of 
exercise,  season  of  exercise,  and  all  other  conditions 
necessary  to  make  the  right  compatible  with  a  proper 
management  of  the  forest. 

This  involves,  it  will  be  observed,  the  regulation  of  the  right. 

At  first,  as  already  explained,  the  claim  to  the  right,  if  found 
valid^  is  admitted  and  recorded,  and  its  incidents  and  features  (as 
they  lawfully  exist)  are  ascertained  and  defined.  If  it  is  then 
determined  that  the  right  cannot  be  provided  for  in  the  first  method, 
this  second  comes  into  play.  The  right  must  be  exercised  inside 
the  forest,  but  then  it  must  be  regulated  within  such  reasonable 
limits  that  the  forest  will  not  deteriorate  nor  will  improvement  be 
rendered  impossible.  Here  then  comes  the  necessity  for  further 
prescribing  to  what  extent,  in  what  parts  of  the  forest,  in  what 
seasons,  and  under  what  conditions,  it  is  to  be  exercised^. 

f  In  the  India  Act  this  process  is  exhibited  under  two  beads,  tiz., — 
(a)  the  provision  is  to  be  made  in  some  forest  tract  not  being  part  of  the  forest 
nnder  settlement:   that  means,  of  coarse,  a  "forest  tract"  in  the  ordinary  sense  of 
the  term — ^not  a  bit  of  salt  or  barren   waste,  for  instance,  that  would  not  (in  its 
ezistin^  condition)  serve  the  right-holder's  purpose; 

(6)  it  is  made  by  cutting  off  a  portion  of  the  forest  itself,  as  in  the  text. 
Praetically,  I  do  not  know  of  any  case  where  this  first  method  of  providing  for  rights 
has  been  carried  into  effect.  The  alteration  of  the  proposed  reserve  is  what  is  usually 
done,  and  it  was  thought  quite  sufficient  to  include  both  things  in  one  in  tiie  Burma 

"  '*  Statements  of  rights"  recorded  in  working  schemes  or  plans  should  always 
bare  two  columns — 

(1)  Right  as  claimed  and  defined  according  to  its  nature,  &c; 

(2)  Right  as  ultimately  adjusted  for  exercised  in  the  forest. 

But  it  is  also  desirable  to  notice  any  dnims  that  were  made  (whether  definite  or 
not)  which  w(»re  simply  rejected  altogether ;  such  a  notice  will  keep  the  forest  officer 
sformed  against  any  surreptitious  attempt  to  exercise  the  rejected  rights. 
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In  other  words^  the  record  of  the  right  has  now  to  be  completed, 
not  only  with  reference  to  the  nature  and  existing  featmes  of  the 
rights  bat  with  reference  to  the  maintenance  of  the  forest :  and  the 
Settlement  Officer,  who  (especially  in  this  part  of  the  basinese)  will 
naturally  act  in  consultation  with  the  forest  officer,  will  deter- 
mine— (as  far  as  practicable) — 

(a)  the  number  and  description  of  the  cattle  which  the  claimant 
is^  from  time  to  time,  entitled  to  graze,  the  local  limits 
within  which,  and  the  season  during  which,  such  pasture 
is  permitted ;  or 

\fi)  the  quantity  of  timber  or  other  forest  produce  which  the 
claimant  is  entitled  to  take  or  receive,  the  local  limits 
within  which,  and  the  season  during  which,  and  the  mode 
in  which,  the  taking  of  such  timber  is  permitted,  and 
such  other  particulars  as  may  be  required  in  order  to 
define  the  extent  of  the  right  which  is  continued  and  the 
mode  in  which  it  may  be  exercised  (Burma  Act,  section 
14) ;  in  short,  that  is  to  record  all  terms  so  as  to  give 
no  occasion  for  conflict  between  the  right-holder  and  the 
forest  administration. 

§  i, — Procesit  of  allot/in^  Land  outside  ForeeL 
A  few  remarks  may  here  be  offered  as  to  these  two  methods  of 
providing  for  rights^  in  all  of  which  the  right  itself  continuee  to 
exist.     As  regards  the  first  method  of  settlement  above  mentioned 
thei*e  is  but  little  to  be  said.  • 

It  will  be  observed  that  the  tract  provided  .to  be  cut  off  from 
the  forest  is  not  granted  to  the  right-holder  in  proprietary  rights 
or  as  compensation,  and  therefore  this  process  has  really  nothing 
in  common  with  the  French  method  of  ''  eantonitement "  under  the 
Code,  of  which  we  shall  hear  presently^*    It  is  only  granted  to  him 

*  Nor  h  it  exactly  the  same  a«  that  of  the  Italian  law,  where  a  grant  of  land  ia  m«de 
in  compensation  for  a  rights  only  the  absolute  ownership  is  not  given.  The  title  there 
is  what  is  called  Emph^teuns,  ».«.,  the  right  to  everything  except  the  bare  proprie. 
tary  right  and  subject  to  a  payment  of  a  '  peiuio  *  or  sum  in  acknowledgment  of  ike 
proprietor's  right. 
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to  exercise  his  right  there.  The  Act  has  not  at  present  laid  down 
anything  regarding  the  snperyision  of  the  lands  on  to  which  these 
lights  are  shifted,  nor  is  it  apparent  whether  the  lands  cut  out  of 
the  proposed  reserve  could  afterwards,  bj  a  separate  settlement,  be 
made  into  a  reserved  or  a  village  forest,  when  it  became  desirable* 
Practically,  as  yet,  no  question  on  this  point  has  arisen.  The  people 
are  bound  in  their  own  interest  to  see  that  they  so  use  the  tract 
that  it  will  continue  to  supply  what  they  want ;  for  if  they  abuse 
it,  and  it  fails  to  do  so  any  more,  iAey  cannot  have  any  claim 
whatever  to  come  back  on  the  original /oreet  which  has  been/reed, 

'  §  8. — Eegulation  of  Bights  exercised  inside  the  Forests 
As  regards  the  second  method,  the  student  will  at  once  per- 
ceive the  practical  application  of  those  principles  of  the  Itegnlaiion 
of  Forest  Bights,  which  I  discussed  in  full  with  reference  to  each 
kind  of  right  in  Fart  I  of  this  Manual  (Chapter  V).  I  put  this 
important  subject  in  the  part  which  deals  with  principles  (inherent 
in  the  nature  of  servitudes),  partly  because  that  seemed  to  me  the 
more  logical  place  for  it,  and  partly  because,  had  I  introduced  it  into 
this  chapter  on  the  Procedure  of  Forest  Settlement,  it  would  have 
involved  a  lengthy  chapter  in  the  middle,  which  would  have 
caused  the  student  to  lose  the  thread  of  the  description  of  the 
several  stages  of  the  process  of  settlement.  He  should,  however^ 
thoroughly  master  the  subject  in  connection  with  the  procedure 
at  this  point,  and  I  may  recall  jbo  his  memory  the  leading 
features  of  the  discussion.  Rights  of  user  in  a  forest  are  not 
rights  of  co-ownership  and  can  never  be  so  exercised  as  to  destroy 
the  forest  or  render  it  useless  to  the  owner.  Hence  they  must  always 
be  regulated  to  what  the  forest  will  bear  :  the  forest  is  to  be  main- 
talned  in  the  normal  and  proper  condition  for  a  forest  of  its  class ; 
and  the  interests  of  both  sides  are  to  be  considered  :  if  either  the 
forest  is  to  be  put  under  such  a  very  improved  and  refined  form 
of  management,  that  the  rights  must  be  seriously  curtailed,  or  if 
it  is  essential  to  get  rid  of  rights  altogether,  then  we  go  beyond 
a  /air  and  equitable  regulation  of  user,  and  we  are  naturally  led  to 
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the  next  proyision  of  the  law  which  tells  as  wliat  is  to  be  done, 
where  it  is  necessary  so  to  deal  with  the  right  that  the  ri^ii 
iUelf  is  got  rid  of* 

I  sbidl  make  no  apology  for  repeating  that  as  long  as  one  of 
the  two  methods  of  dealing  with  rights  just  described  can  be  fol« 
lowed,  the  enjoyment  of  the  right  itself  is  not  infringed. 

In  the  first  case,  the  defined  right  is  provided  for  in  a  piece  of 
land  excluded  from  the  reserved  forest ;  in  the  second,  the  defined 
right  is  allowed  to  be  exercised  iimde  the  reserved  forest,  under  those 
reasonable  regulation*  and  eonditians,  which,  while  providing  for  the 
safety  and  improvement  of  the  forest  (on  a  normal  and  natural 
plan  of  management),  do  not  seriously  or  unreasonably  impair 
the  exercise  of  the  rights. 

§  4.«— Cau^zrm  about  RighU  in  a  Reserved  ForeH. 

In  this  place  also  it  may  be  desirable  that  I  should  remind  the 
reader  that  there  is  not  least  reason  why  a  forest  should  not  be 
''  Beserved^'  because  there  are  rights  to  be  provided  for  in  it«  On 
the  contrary,  the  very  fact  that  there  are  a  number  of  demands  made 
on  the  forest  for  its  produce,  make  it  all  the  more  imperative  that 
the  forest  should  be  kept  in  such  order  that  it  may  be  able  per* 
manently  to  meet  those  demands*  And  that  is  not  possible  unless 
the  forest  is  '*  Reserved,^'  that  is  permanently  constituted  a  forest 
estate  under  the  management  of  the  State. 

There  was  a  time,  which  I  hope  has  now  gone  by,  when  people 
imagined  that  a  reserved  forest  was  a  kind  of  luxury,  to  be  had  only 
on  a  limited  scale,  and  to  be  entirely  free  of  rights  so  as  to  be 
capable  of  producing  the  best  timber ;  and  that  the  bulk  of  forests 
were  to  be  left  '^  open  *'  or  ''  unreserved ''  or  *'  protected  "  (or 
whatever  phrase  was  in  vogue).  The  absurdity  of  such  a  view 
will  hardly  now  need  exposure ;  it  is  all  based  on  tbe  supposition 
that  a  forest,  not  demarcated,  without  any  defined  limit  to  the 
rights  which  may  be  claimed,  with  every  villager  free  to  do  very 
much  as  he  likes  with  it,— that  such  a  forest  ubill  continue  to  supply 
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the  right-holders  with  the  material  they  require, or  that  mere  ''rules 
made  under  the  Act,  will  secure  forest  conservancy^^. 

A  reserved  forest  means  nothing  more  than  a  forest  perma- 
nently wanted  as  such,  and  therefore  demarcated,  and  settled  as 
regards  the  rights  which  exist  in  it.  Of  course,  a  certain  portion  of 
the  forest  may.  be  free  of  rights,  and  that  is  a  most  desirable  condi- 
tion. But  equally,  of  course,  a  very  large  portion  of  it  will  have 
not  only  to  bear  with  rights,  but  even  to  exist  for  the  main  purpose 
of  supplying  those  rights.  This  subject  was  also  alluded  to  in 
Chapter  IV,  (pp.  97,  98)  to  which  the  student  should  refer. 


Section  VII. — Of  the  Commutation  of  Forest  Bights. 

§  1. — The  third  Method  of  dealing  with  Righte. 

The  provision  for  rights  described  in  the  last  section  may  not 
always  be  possible.  There  may  be  no  surplus  forest^  to  give  up  to 
the  exercise  of  rights,  and  the  rights  which  exist  are  in  such  num- 
ber that  it  is  impossible  not  to  recognize  that  they  cannot  go  on 
without  destrojring  the  last  vestige  of  the  forest.  It  may  be  that 
no  more  regulation,  or  reasonable  restriction,  as  to  time,  quantity, 
method  of  user,  and  so  forth,  will  be  of  any  avail.  Then  the  right 
must  be  got  rid  of  by  compensation. 

When,  the  forest  right  is  not  provided  for  in  one  of  the 
aboira  ways,  or  (as  the  Indian  Act  puts  it)  when  it  is  impossible^ 
having  dne  regard  to  the  maintenanoe  of  the  forest   {i.e., 

when  the  forest  cannot  bear  the  right  without  deterioration,  or  the 
right  would  suffer  unfair  curtailment,  and  when  there  is  no  other 
land   available  for  the  exercise  of  the   rights),  '^the  Settlement 

^  There  may  be  exception  in  lome  provinces  where  i\ie\legal  difficulty  of  getting 
the  forest  may  he  eo  great  that  we  are  glad  to  get  anjr  kind  of  power,  however 
insperfect*  to  prevent  or  at  least  to  retard  destruction,  and  therefore  accept  any 
position  for  the  forest  area  that  circumstances  ndmit,  whether  in  principle  right 
and  logical,  or  \x<^ 

1  Aa»  for  example,  where  cutting  off  a  piece  would  lenve  the  rest  too  small  to  be 
m^BBgeable. 
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Officer  shall  (snbject  to  such  roles  as  the  local  Gtovamment 
may  from  time  to  time  prescribe  in  this  behalf)  commute  such 
rights  either  by  a  payment  to  such  persons  of  a  sum'  of  money 
in  lieu  thereof,  or  by  grant  of  land^  or  in  such  other  manner 

as  he  thinks  fit."     (Indian  Act^  section  14). 

It  will  be  observed^  with  regard  to  the  provision  quoted  at  the 
end  of  the  last  section^  that  nothing  is  said  of  how  the  rights  are 
to  be  valued^  or  on  what  principle  either  the  .grant  of  land  is  to  be 
made  or  the  grant  of  money  awarded.  All  that  is  said  is  that  the 
Settlement  Officer  may  *^  commute  '* '  the  rights. 

§  2. — Points  involved. 

But  the  law  involves  some  very  important  points,  which  I  must 
endeavour  to  bring  out  dearly. 

In  the  first  place  it  is  the  Settlement  Officer  who  determines, 
not  the  parties,  whether  it  is  a  ease  for  commutation.  There  is,  o£ 
course,  ample  room  for  his  hearing  and  giving  weight  to  the 
representations  of  either  the  forest  officer  or  the  right-holder,  that 
the  case  is  or  is  not  one  in  which  the  right  should  be  got  rid  of  spe^ 
cifically  by  compensation.  And  the  local  Government  may  make 
rules  for  his  guidance  in  such  matters.  Still  the  ultimate  decision 
rests  with  him.  Next,  the  principle  of  decision  is  whether  or  no 
the  maintenance  of  the  forest  is  compatible  with  the  rights.  The 
Burma  Act,  it  will  be  observed,  does  not  use  this  phrase  :  it  was 
thought  better  to  leave  the  ground  for  proceeding  to  compensation 
open  and  dependent  on  the  merits  of  the  case.  For  it  is  possible 
that  rights  may  be  commuted  by  consent,  or  for  some  reason  not 
directly  bearing  on  the  " maintenance *' of  the  forest;  moreover, 
'' maintenance '' as  a  %a/ term  isnot'veiy  definite.    It  is  better 

*  The  Bnrma  Act  adds  to  thii  'grant  of  land,*  that  it  U  to  be  adopted  with  th« 
consent  of  the  right>holder. 

'  In  French  the  'commutation  of  rights'  is  extineiionpar  vote  de  eantcnnemvmt 
(cutting  off  a  bit  of  forest  and  granting  it  in  full  right)  on  de  raehat  (money  eoni« 
pensation).  *^  Ahlotnng'*  in  German.  (Abiretung  is  cutting-  off  a  piece  of  foreat.) 
Aff^aneeutione  di  diriiH  in  Italian. 
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then  not  to  attempt  to  defin^  the  circumstances  under  which  com- 
pensation should  be  resorted  to^  and  leave  that  to  be  a  matter  of 
principles  and  of  the  circumstances  of  the  case*  There  is  no  doubt 
however^  that  in  practice^  compensation  will^  in  the  majority  of 
csLseSj  be  connected  with  the  impossibility  of  maintaining  the  forest 
otherwise.  It  is  also  true  that  the  true  ''maintenance'^  must 
according  to  reason  and  equity^  be  understood  as  1  have  described 
DVhat  is  to  be  understood  by  the  "maintenance''  of  the  forest  I 
have  already  discussed  fully  in  Chapter  V^  section  II  (p.  116)^ 

^  The  Frencli  law  and  that  of  the  German  States,  proceed  in  a  different  manner. 
In  the  fint  place,  the  qneetion  has  there  to  be  lettled, — who  is  to  claim  that  the  right 
aboald  be  got  rid  of  ?  Is  it  the  owner  of  the  forest  that  makes  the  demand,  or  is  it 
the  right-bolder  that  can  claim  to  be  bought  off  ? 

As  a  matter  of  principle  St  is  the  soil-owner  only  who  has  the  strict  right  to 
demand  the  extinction  of  the  right  on  psjment  of  oompenBation.  As  Pfeil  remarks 
(p.  65) r  "The  person  who  has  no  ownership  of  the  soil, hot  only  the  right  to 
enjoy  a  specific  product  of  it,  can  have  no  claim  to  determine  how  the  soil  and  the 
estate  which  do  not  belong  to  him  shnll  be  managed.  •  •  •  qi\\\  \q^  ^^ 
be  dalm  that  his  right  should  be  bought  out :  he  can  only  require  that  his  right  be  not 
interfered  with  or  diminished  by  an  alteration  in  the  usual  conditions  which  have 
baretofore  been  maintained."  *  *  •  «<  The  right-holder  has  the  rig^t  to  a 
specified  share  in  the  enjoyment  of  the  produce ;  it  is  then  contrary  to  the  nature  of 
his  right  that  be  should  be  able  to  demand  a  capital  sum  or  i^  yearly  rent  in  lieu  of 

The  French  law  has  adopted  this  view  in  Art.  68.  of  the  Code,  which,  as  I 
before  have  explained,  directly  reverses  the  revolutionary  rule  put  forward  in  1792, 
that  the  forest  right- holder  shared  the  properij/  in  the  forest  with  the  landlord,  and 
that,  therefore,  he  might  demand  practically  the  division  of  the  estate,  and  bad  to  get 
a  portion  of  the  estate  in  lieu  of  his  right.  Art.  68  allows  only  the  Joreti  owner  to 
daim  to  expropriate  the  right,  by  cantonnemeut,  t^.,  giving  up  a  bit  of  the  forest, 
in  absolute  ownership  by  way  of  compensation  for  a  right  of  wood. 

The  reader  will  remember  that  the  term  <*  cantonnemeut "  has  now  no  other  mean- 
ings than  this.  The  Code  does  not,  however,  exclude  the  possibility  of  a  claim  on 
behalf  of  a  right-holder  for  money  compensation  in  lieu  of  his  right,  if  he  prefers  to 
take  this^  instead  of  aubmitting  to  the  restrictions  which  forest  conservancy  might 
neceesitate.  Whether  this  could  be  done  or  not  in  practice^  1  am  not  able  to  say, 
bat  there  is  nothing  in  the  words  of  the  Code  which  prevent  it. 

On  the  other  hand,  though  the  right-holder  can  never  claim  anything  but  his 
rig^bt,  and  what  it  gives  him,  it  is  very  reasonable  to  give  him  the  faculty  of  requir- 
ings  to  be  bought  out,  if  his  right  has  to  be  restricted,  and  he  himself  subject  to 
aoisojance  and  to  troublesome  conditions  in  order  to  get  what  he  wants.  Some  laws 
therefore  permit  the  claim  to  come  from  either  party,  aud  some  require  both  parties 
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§  S. — Commutation  of  Bights  when  necessity  is  pleaded* 

Another  important  question  is  raised  and  answered  in  the 
French  law^  as  well  as  in  some  others — Can  you  claim  to  buy  out 
a  right  if  the  right  is  a  necessity  to  the  inhabitants  of  one  or  several 
communes  ?  The  French  law  does  not  indeed  raise  this  question 
for  all  rights^  nor  for  individual  right-holders.  It  assumes,  for 
example^  that  wood-rights  are  never  indispensable  as  free  rights. 
Wood  can  always  be  bought.  If,  therefore^  you  compensate  a  wood- 
right^  the  right-holder  is  furnished  with  the  means  of  buying  wood. 

In  France^  wood-rights  are  got  rid  of  always^  by  granting  in 
full  proprietary  rights  a  piece  of  the  forest  of  a  value  equal  to  the 
capitalized  value  of  the  right :  this  process  is  called  '^  eantonne- 
menf  (Cod.  For.  Art.  63);  the  piece  so  granted  is  the  property 
of  the  grantee.  He  can  either  keep  it  as  forest  or  cultivate  it :  in 
either  case  it  meets  his  wants.  If  it  is  kept  as  forest^  it  supplies 
the  right  in  kind :  if  cultivated^  it  gives  him  a  money  profit  or  the 
means  to  buy  wood  with. 

But  Art.  M,  speaking  of  grazing  rights  contemplates  cases 
where  a  whole  community  have  no  other  way  of  supporting  their 
cattle,  and  where  no  sum  of  money  would  satisfactorily  indemnify 
them  for  the  loss  of  a  grazing  right ;  in  such  cases.   Government 

to  Rgree.    It  will  be  tufficient  to  indicate  in  a  note  an  outline  of  the  proviaions  of  the 
chief  Enropean  laws. 

Ediog  (Pmuiau  law  chiefly)  lays  merely  "  that  a  proeedare  and  practice  have 
been  elaborated,  whereby  either  side  cnn  compel  the  other  to  accept  an  equivalent  for 
the  heretofore  exercised  right,  respect  being  had  to  the  opinion  of  competent  persons 
and  to  the  express  provisions  of  the  laws  relating  to  the  subject."  This,  it  wiU  be 
observed,  concedes  the  right  to  demand  to  either  side,  not  at  all  because  the  right- 
holder  is  regarded  as  a  joint-owner,  which  no  one  would  admit  for  a  moment^  bat  on 
the  ground  of  convenience.  By  this  Prussian  law  if  the  right-holder  claims,  then 
the  forest-owner  has  the  option  of  saying  whether  the  value  of  tbe  right,  or  the  value 
of  the  advantages  which  he  will  get  by  having  it  removed,  shall  be  taken  as  the  basis  of 
compensation.  This  is  quite  fair;  he  may  say  in  effect,  "I  do  not  much  want  to 
get  rid  of  your  right,  the  only  advantage  to  me  will  be,  I  estimate,  valued  at  so 
much,  if  that  sum  will  satisfy  you,  take  it ;  if  not,  keep  your  right."  If  the  /breet 
owner  claims,  that  shows  that  the  advantage  to  him  is  at  least  equal  to  the  valae  of 
the  right,  and  he  luust  tender  tlie  full  value  of  the  right  accordingly. 
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cannot  expropriate  the  right :  it  is  recognized  as  ^'  of  absolute 
necessity '''  to  a  community  or  to  several  communes.  The  question 
of  necessity  may,  if  disputed^  be  tried  before  the  ^*  conseil  de 
pr^feciure/*  The  Austrian  law  is  somewhat  similar^  but  takes  in 
both  sides.  It  disallows  the  commutation  of  rights  when  this  would 
**  interfere  irretrievably  with  the  management^  either  of  the  domi* 
nant  or  servient  estate/^^  In  the  excellent  Saxon  law  of  1832^  I  do 
not  find  any  mention  of  this  principle,  except  in  connection  (section 
125)  with  a  right  to  collect  stones,  loam,  or  sand. 

The  principle  is^  no  doubt,  in  itself  a  just  one,  and  it  is  really 
and  practically  involved  in  the  Indian  procedure,  only  it  would 
lead  to  no  useful  purpose  to  specify  it  more  directly. 

In  all  Indian  Forest  Settlements,  there  is  the  intervention  of  a 
civil  officer, — the  Forest  Settlement  Officer, — whose  express  object  is 
to  see  that  the  people  get  due  consideration;  in  fact,  to  hold  an  even 
balance  between  the  demands  of  the  public  interest  in  the  matter 
of  forest  conservancy  on  the  one  hand,  and  the  convenience  of  right- 
holders  on  Uie  other.  And  it  is  always  open  to  him  (and  to  the 
local  Government  on  revision  of  his  proceedings)  to  give  up  altoge- 

In  Saxony,  a  ipecial  law  deals  with  "ablOsung"  or  extinction  of  rights  (17th 
March  1832,  Qvenzel,  p.  216).  Here,  also,  either  side  may  claim  (§  24).  The  same 
condition  as  to  the  valoe  to  be  paid,  as  described  under  the  Prassiau  law,  is  provided 
(§  128). 

The  Bavarian  law  of  1862,  Art.  29  ei  teq,  (Roth.,  §  817  ei  seq,,  p.  825)  provides 
timt,  as  a  rule,  both  parties  must  agree  if  the  right  is  to  be  extinguished  by  a  yearly 
paynnent,  but  either  party  can,  under  certain  circumstances,  claim  to  have  the  yeai  ly 
p«yiiMBt  capitalized.  The  Government,  however,  may  demand  the  extinction  of 
nght»  in  State  forests,  without  such  agreementj  and  may  o£fer  either  a  capitalized 
mooey  compensation  or  a  bit  of  the  forest  lilce  the  French  cantonnement.  The  same 
rl^t  is  exceptionally  extended  to  private  forest-owners  in  certain  cases. 

In  Austria  (Kaiserliches  patent^  6th  July  1868),  It  would  appear  that  the  forest- 
owner  alone  can  claim  (Grabner,  §  17,  pp.  268-69). 

Tbe  Italian  law  (No.  2794,  serie  2a,  1st  November  1876,  Art.  8)  allows  the 
QoYernmant  only  to  claim  the  extinction  of  rights  by  compensation. 

»  Kaia:  intent,  6th  July  1863,  Art.  6.  That  means  when  the  dominant  estate 
ocmld  not  get  on  without  the  right,  or  when  the  servient  estate,  if  compelled  to  buy 
onfe  »  right,  would  have  to  pay  such  a  heavy  sum  in  compensation  as  would  paralyze 
Hm  rcsooreea,  or  at  any  rate  prove  wholly  disproportiouate  to  thv  advautnge  gnined 
by  tba  extinction. 
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ther  the  attempt  to  make  a  forest  on  land  which  is  really  indis* 
pensable  as  a  grazing-ground^  and  which  at  the  same  time  is  not 
so  situated  that  the  safety  of  the  district  is  involved  in  its  main- 
tenance as  a  forest. 

Another  consideration  most  be  borne  in  mind  :  it  is  all  very 
well  to  say  that  in  some  cases  a  right  is  indispensable  or  is  very 
much  wanted^  bnt  there  are  hill  ranges  and  other  places  where^  if 
the  g^razing  right  is  not  regulated  to  perhaps  rather  inconvenient 
limits  or  stopped  altogether  for  a  time,  nature  will  stop  it  for  you 
by  ceasing  to  produce,  on  the  ill-used  soil,  the  grass  necessary  for 
the  grazing-right.  It  is  much  better  to  give  compensation  than  to 
produce  this  result.  Moreover,  who  is  to  decide,  in  a  very  uncivil- 
ized country,  whether  the  right  is  absolutely  necessary  ?  In  France 
the  conditions  are  different,  and  it  may  be  possible  to  discuss  and 
settle  such  a  question  by  evidence  and  argument  before  a  court  of 
law.  In  India,  it  is  much  better  to  leave  the  matter  to  the  Settlement 
OflScer,  and  in  all  cases,  if  necessary,  the  local  Oovemment  has 
power  to  lay  down  any  rules  it  pleases  for  his  guidance  in  this 
matter;  The  Settlement  Officer  is  bound  equitably  to  consider  both 
the  forest  interest  and  the  interest  of  the  people,  and  decide « 
whether  a  commutation  is  or  is  not  desirable. 

§  4. — Farm  of  Compemation. 

The  Indian  Act  prescribes  (section  15)  the  following  modes  :— 

(a)  Payment  of  a  sum  of  money  which  may,  of   course,  be 

either  a  periodical  payment,  or  a  lump  sum. 

(b)  A  grant  of  land. 

(c)  Some  other  mode  determined  on  by  the  Settlement  Officer, 

f  .^.,  it  may  be  partly  money  or  partly  land ;  or  what  is 
likely  often  to  be  very  acceptable,  it  may  be  a  remis- 
sion of  a  portion  of  the  land  revenue  assessed  on  some 
arable  or  other  land  held  by  the  right-holder  :  or  possi- 
bly it  may  be  the  grant  of  some  other  valuable  right 
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that  can  be  exercised  without  danger^  in  lieu  of  the  one 
that  cannot ;  e.g.^  the  concession  to  cut  grass  where 
grazing  of  cattle  cannot  be  allowed. 

The  Burma  Act  (section  15)  has  exactly  the  same  provisions, 
except  that  if  a  grant  by  land  is  proposed,  it  is  si^ecifically  stated 
that  the  consent  of  the  right-holders  to  that  form  of  compensation 
most  be  had. 

« 
• 

§  b.'-^Valuable  Examples  from  European  Lawe.'^Franee. 

The  means  provided  by  the  continental  laws  are  so  similar  to 
those  provided  in  the  India  Act,  that  we  shall  derive  considerable 
benefit  from  a  comparison  of  the  two*,  the  more  so  because  in  India 
practice  in  this  department  of  administration  has  not  been  so  long 
established  as  to  enable  us  to  fix  by  law,  any  definite  principle  of 
valuation,  although  it  is  obvious  that  we  must  have  something  to 
go  on.  It  is  open,  as  I  said,  to  the  Government  to  make  rules 
regarding  compensation,  and  a  consideration  of  the  experience  gained 
in  other  countries  may  afford  useful  suggestions,  if  it  becomes  neces- 
sary to  fragie  such  rules  • 

The  French  law,  as  we  have  seen,  compensates  wood-rights 
always  by  a  grant  of  a  piece  cut  off  from  the  forest.  It  does  not, 
of  coarse,  follow  that  the  area  given  up  is  equal- to  the  area  over  which 
the  right  extended,  for  the  right  was  only  to  a  certain  quantity  of 
wood,  and  the  land  g^ven  in  compensation  is  given  out-and-out*^. 

The  right  first  of  all  is  fixed  and  defined,  and  the  yearly  value  of 
it  is  ascertained^  This  value' is  capitalized  at  the  French  legal 
ral^  of  interest  (5  per  cent.),  or,  in  other  words,  the  capital  is  the 

ft 

*  J$ot  need  I  again  urge  that  the  circnmttancea  of  tlft  oonotries  aa  regards  the 
peaaantry  most  affected  hy  the  settlement  of  rights,  are  not  so  materially  different  as 
to  make  experience  derived  from  one  coantry  useless  in  the  other. 

Tbare  are,  no  douht,  refinements  of  calcnlation  and  yalaation,  and  some  distinc- 
tions drawn  which  we  are  not  prepared  for ;  hat  in  other  respects  the  wants  of  the 
people  are  often  identieai,  and  their  prejudices  equally  strong. 

7  ''  Le  cantotinement  compense  en  pleine  propri^t^  ce  qui]  dte  en  droits  d'osage."— 
Meaume,  §  162,  p.  228. 

•  Ueanme,  §  240. 

P 
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yearly  value  multiplied  by  20.  If  any  payment  {ridevance)  has  to  be 
'made  for  the  rights  this  is  capitalized  and  deducted.  A  piece  of  the 
forest  is  then*  valued  by  experts^  and  must  be  equal  in  value  to 
the  sum  which  represents  the  value  of  the  rights 

Under  no  circumstance  is  the  piece  of  forest  given  up  more  than 
half  the  entire  area^  for  that  would  imply  that  the  right  of  the 
right-holders  is  really  more  than  the  right  of  the  forest-owners^^. 

In  India^  when  a  g^nt  of  land  is  made^  it  need  not  be  part  of 
the  forest ;  it  is  a  bit  of  land  which  has  an  ascertainable  value,  not 
necessarily  forest ;  it  may  be  culturable  land  equivalent  to  the  value 
of  the  right. 

In  the  case  of  rights  bought  out  {par  vote  de  rackat),  for  a  sum 
of  money,  the  value  of  the  right  is  obtained  in  just  the  same  way^ 
and  any  expehses  att.endant  on  its  exercise  deducted^  The  cost  of 
the  herdsman  whom  the  right-holder  is  bound  to  maintain,  taid 
of  the  cattle  bells  he  has  to  provide,  Would  probably  come  under 
this  head'.  The  net  annual  value  of  the  right  is  then  capitalised  at 
20  years'  purchase  as  before,  and  the  sum  is  paid  in  money. 

§  6. — Compensation  under  Oerman  Law. 
The  Oerman  authors  describe  a  system  still  more  resembling 
our  own.    vonBerg^  reckons  the  means  of  compensation  as^ 

(1)  giving  a  yearly  payment ; 

(2)  the  same  capitalized  in  a  lump  sum ; 

^  Meaame,  f  244.  I  need  hardly  repeat  that  in  all  these  etam,  where  m  \At 
of  land  in  given,  either  a  piece  of  the  forest  or  separate,  ander  any  of  the  European 
laws,  the  grant  is  in  fall  proprietary  right,  and  is  therefore  an  aetnal  cote  pen* 
sation.  It  mnst  not  he  confused  with  the  mode  of  settlement  in  India  described 
in  the  previous  section,  which  is  not  compengaihn  at  all — wherehy  effort  is  made  to 
exdnde  a  portion  of  the  forest  from  heing  x^served,  and  allow  the  ezerciae  of  ib« 
right  in  that,  instead  of  inside  the  reserve.  We  have  the  procedare  of  granting  a  Int 
of  land^as  a  valuaiU  thing-— in  oompensation  for  «  rights  hetviet  this^  and  ia  ctees 
where  it  cannot  he  resorted  to. 

10  Meanme,  §  198. 

1  Because  the  expenses  will  no  longer  have  to  be  borne. 

3  Meaume,  §  267. 

'  von  Berg,  p.  ISO,  eiseq. 
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(S)  "  abtretung/'  or  giving  up  a  piece  of  the  estate ; 

(♦)  granting,  in  lieu  of  a  wood-right,  after  it  has  beeu 
regulated,  a  fixed  grant  of  wood  called  *'  holz 
deputat,"  which  can  be  sold  or  disposed  of 
entirely  at  the  grantee's  pleasure. 

The  third  method  c^n  only  be  a4opted  when  there  is  land  suit- 
able to  the  grantee's  requirement ;  forest  if  he  require  forest,  or  fit 
for  cultivation  if  he  require  to  cultivate. 

The  Pryssian  law  is  pimilar*.  It  requires  that  if  Iq-nd  is  given 
as  compensation  for  grazing,  the  UncJ  can  only  b^  given  if  it  is  fit 
for  agriculture  or  meadow  land;  apd  it  is  not  considered  fit  if 
it  lyould  produce  less  under  such  treatment  than  i^  would  under 
forests  and  then  tbe  party  giving  the  land  i^ay  remove  the  wood 
on  it,  having  three  years  to  do  so,  but  paying  rent  for  the  land 
meanwhile.  Wood-rights  apd  right3  to  take  decayed  leaves  may 
be  compensated  by  land^  but  the  land  l^ere  may  be  fit  only  for 
forest,  provided  it  is  capable  of  being  cpntinui^lly  maintained  in  a 
proper  state  as  forest :  if  it  is  high  forest,  it  must  be  not  less  than 
80  acres  in  .extent,  as  a  smaller  area  would  not  be  manageable. 

All  this  is  subject,  of  course,  to  the  parties  not  specially  agree* 
ing  otherwise*. 

The  Bavarian  law^   cdntemplates  the  extinction  of  any  right, 

*  Eding,  pp.  185-36.  .Certain  rights  can  only  be  compeneated  in  certain  ways— some 
^th  money,  some  with  land.     It  is  not  necessary  tc  enter  on  this. 

*  'Aie  objeot  h^e,  ^t  will  be  observed,  is  to  give  the  gruntee  a  chanc$  of  provid« 
lag  himself  th«  land  granted  with  material  for  his  right  If  it  is  his  grazing  that 
is  compensated,  the  land  mnst  be  fit  for  meadow  or  for  tillage,  so  that  either  he  may 
f^mw  fodder  or  grass,  or  take  to  agricnltare  and  sell  his  cattle.  If  he  wants  wood  or 
demd  Uares^  he  4»n  get  it  still  from  the  forest  tract  made  over  to  him,  or  he  can 
sell  tbo  wood  and  30  iiad  funds  to  buy  other  manure. 

^  See  Roth.,  p.  325.  This  compensation  is,  in  fact,  like  our  Indian  provision  for 
the  exercise  of  rights  in  another  piece  of  forest,  only  we  do  not  inolnde  that  as  a 
qaestioo  of  oorapensation,  because  the  right  is  provided  for  but  not  diminished  in  any 
way.  I  coqfess  the  Bavarian  law  is  not  very  clear  to  me,  unless  it  is  intended  that 
the  abretnog  or  cutting  off  of  the  bit  of  forest  does  not  confer  the  proprietary  right 
of  th«  plot.  For,  if  it  did,  it  would  surely  be  very  much  more  than  adequate  compen- 
sation. 'Fbe  land  is  still  to  be  of  sufficient  eitent  to  provide  for  the  rights  npt,  observe, 
to  yield  a  produce  or  possess  an  intrinsic  value  equal  to  the  .value  of  the  right, 
which  is  quite  another  thing. 
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whether  wood-riglit,  leaf  manure^  or  other,  by  cutting  off  a  bit  of 
forest;  but  this  is  not  valued  as  in  the  French  law :  it  must  be  a 
piece  free  of  rights  of  third  persons,  capable  of  being  kept  up  as 
forest,  and  sufficient  to  supply  the  right.  Money  compensation 
may  also  be  awarded  apparently  in  State  forests  for  any  right. 

The  Saxon  law  mentions  the  same  methods  of  compensation^* 
^  The  right-holder  chooses  which  he  will  have,  and  may  take  partly 
one  and  partly  the  other. 

The  rights  to  be  compensated  must  all  be  defined  (if  not  de- 
fined already  by  the  terms  of  the  grant) .  Averages  of  1 2  years 
past,  exclusive  of  years  of  famine  or  other  exceptional  circum- 
stances, are  taken  as  the  basis  for  estimating  quantity  and  number. 
Moreover,  it  is  the  defined  right,  as  regulated  by  what  the  forest 
can  bear,  that  is  valued  and  compensated^.  The  Art.  130  of  this 
law  is  worthy  of  special  attention,  on  the  subject  of  granting  land 
in  compensation.  This  is  just  the  principle  which  I  suggest  as 
being  fair  and  equitable  to  be  followed  in  our  Indian  practice : 

"  The  plot  of  land  given  in  compensation  must  be  in  extent, 
situation  and  capability,  such  that  the  grantee  can  get  off  it  a  yield 
(whatever  it  may  be  in  kind)  equal  in  value  to  the  calculated  value 
of  the  right  as  heretofore  exercised  in  the  forest  area  to  be  freed.'' 

§  7. — Under  Austrian  Law. 

The  Austrian  law*  mentions  a  similar  compensation.  Where 
money  is  given,  it  is  at  the  usual  20  years'  purchase  of  the  annual 
value  of  the  right.  Land  is  apparently  given  only  where  the  right- 
holder  is  a  community,  or  when  several  right-holders  form  themselves 
into  a  joint  body  to  take  up  the  management  of  the  land  gmnted'®, 
the  idea  being  apparently  that  the  land  grant  will  be  worked 
-as  forest,  but  with  the  express  object  of  providing  for  the  right, 

7  Law  of  17th  March  1882,  Art  29,  QveDzdl,  p.  216,  ti  geq. 

s  Jd,,  Art.  127—"  bei  ordnangfl  massiger  and  wtrthwhaftlioher  Benatrang." 

•  Kais.  Patent,  5th  July  1858,  Arte,  27—80,  &o. 

^  See  Art.  80  in  Qrabner. 
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and  that  a  private  owner  wonld  be  likely  to  fail  in  doings  this, 
more  so  than  a  body  which  survives  beyond  one  life. 

§  8. —  Ufulef  Italian  Law, 
The  Italian  law  ^  as  nsnal  following  the  Fretfch^,  proposes  cither  a 
piece  of  the  forest  to  be  given  in  compensation,  or  a  money  sum. 
Disputes  about  the  extent  of  land,  or  the  amount  of  compensation 
in  money  and  other  questions  arising,  are  to  be  settled  by  the  ordi- 
narv  Civil  Courts. 

§  9.^'Under  EnglUh  Law, 

The  English  law  authorities,  under  the  different  '^  Enclosure 
Acts/^  do  not  afford  any  principles  which  I  can  quote  as  offering 
useful  suggestions  in  Indian  practice.  Under  the  Enclosure  Act 
of  1845,  a  Commissioner  is  appointed  who  hears  both  sides, 
and  then  values  the  rights  established :  the  land  is  then  devoted 
partly  to  "  enclosure,''  while  the  rest  is  devoted  to  being  divided 
out  in  plots  given  as  compensation  for  the  rights  extinguished  in 
the  rest* 

Petty  rights^  which  would  require  fractional  allotments  of  land 
in  compensation,  are  paid  for  in  money.  The  English  Acts,  it 
mast  be  remembered,  do  not  only,  or  even  chiefly,  relate  to  taking 
up  lands  tor  public  forest  purposes;  consequently,  the  question  does 
not  arise  whether,  having  cut  off  portions  of  the  land  for  the  com- 
pensation  of  the  right-holders,  the  remainder  is  of  such  size  that 
it  can  be  managed  to  any  useful  purpose,  or  '^  maintained  "  as  forest. 
This  fact  alone  renders  the  provisions  little  likely  to  suit  Indian 
Forest  Settlements^ 

§  '[Q. -^Analogy  of  other  Indian  Law9. 
Lastly,  under  this  head  I  have  referred  to  the  Indian  Land  Ac- 
quisition Act  (X   of  1870),  without  finding  anything  that  throws 
light  on  the  practical  determination  of  compensation. 

1  Law  of  1875,  Arts.  8  iind  4.  Tbe  land  is  either  given  in  fall  right  .or  with  % 
"titolo  enfitentico"— an  "emphytensis/' or  grant  of  absolnte  naer  and  enjoyment, 
with  the  revenion  only  of  tbe  bare  ownership  in  the  soil  to  the  original  owner. 


^The  Act^  it  is  thie^  cokiten^pbites  rights,  nbt  \mng  tiglite  of 
ownership  in  the  knd,  b^iiig  competisated ;  bttt  thede  rarely  or  neve* 
appear  or  require  to  be  dealt  with  in  practice  under  this  Act. 
Nothing  is  therefore  prescribed  as  to  any  principle  of  annual  Talna- 
tion,  or  of  capitalizing  such  value.  The  '^  market  valoie  '^ — whateT^ 
that  may  be — ia  such  cases  is  aloAe  alluded  to  as  a  standard. 

§  11. — Principles  deduced  which  may  he  applied  to  Indian  practice. 

If  I  may  gather  some  general  principles  from  the  above  illus- 
trations of  different  laws,  1  can  only  do  so  by  way  of  suggestion. 
The  practice  of  settlements  and  the  decisions  which  will  in  time 
accumulate,  will  be  the  only  means  of  getting  at  any  authoritative 
rules. 

1  would  suggest  that,  for  money  compensation,  a  yearly  value 
of  the  right,  as  defined  and  as  regulated,  and  then  capitalized  at  20 
years'  purchase,  will  be  in  practice  a  fair  standard. 

Money  will  usually  be  given  where  it  is  an  efficient  substitute  ; 
as  when  the  possession  of  an  income  will  furnish  the  means  ot 
buying  what  the  right  provided,  or  was  intended  to  provide,  under 
the  former  state  of  things.  Money,  for  example,  is  said  to  be  a 
good  compensation  for  rights  to  leaf  manure  (streu),  as  it  fumislies 
the  right-holder  with  the  means  of  buying  manure,  or  otherwise 
improving  his  cultivation^.  Money  is,  of  course,  a  good  compensa- 
tion in  all  cases  where  the  right  is  to  dig  sand,  collect  produce,  &c., 
for  sale  :  the  money  is  the  exact  equivalent  to  the  average  profit 
made. 

It  must  be  for  the  Settlement  Officer  to  consider  where  this  is 
applicable.  I  suggest  that  in  all  cases  a  yearly  payment  is  far 
more  useful  to  the  people,  even  if  it  is  a  little  more  trouble  to  the 
authdrities.  A  lump  sum  will  be  spent  and  gone,  without  doing 
any  real  good,  in  nine  cases  out  of  ten. 

A  land  grant  of  such  size  or  value  as  the  Saxon  law  prescribes 
Vill  often  be  the  best  cotnpensation  to  an  agriculturist* 

*  ronBerg,  p.  231. 
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Under  our  law,  no  question  can  arise  abont  the  necessity  for  its 
being  forest,  or  for  its  having  the  capacity  to  supply  a  special 
forest  produce  to  satisfy  a  particular  right. 

Rights  that  can  be  provided  for  in  kind,  in  a  bit  of  the  forest 
excluded  from  the  reserve  or  forest  estate  settled,  are  not,  under 
our  system,  held  to  have  been  commuted  or  compensated  ;  the  site 
of  their  exercise  has  been  shifted — perhaps  very  slightly  so ;  the  soil 
of  the  part  cut  off  remains  the  property  of  Oovemment,  but  the 
produce  of  the  tract  is  exclusively  devoted  to  the  supply  of  the 
right. 

When,  therefore^  a  grant  of  land  is  made  in  ccMupensation 
for  the  right,  it  is  in  full  proprietary  right  as  a  valuable  property ; 
all  that  is  looked  to  is  that  the  land  is  really  valuable,  at  lea^t  to 
the  extent  of  the  value  of  the  right,  as  far  as  it  can  be  estimated. 
It  is  no  use  offering  a  man  a  bit  of  salt  or  useless  land  on  which 
nothing  will  grow ;  but  if  it  is  cultivable  land,  he  takes  it  and  does 
what  he  likes  with  it.  He  may  grow  crops  and  make  money,  or  he 
may  turn  it  into  meadow  or  grow  roots  or  fodder,  and  so  feed  cattle 
that. otherwise  he  would  have  required  forest  grazing  for,  just  as  he 
pleases.  It  may  also  induce  him  to  give  up  cattle-breeding  and 
take  to  agriculture.  The  diminution  of  pastoral  industries  and 
the  encouragement  of  ag^culture  is  always  a  great  object  in 
countries  where  the  forest  area  is  small  and  the  rainfall  scanty. 

The  wishes  of  the  receiver  of  compensation  should  of  course  be 
consulted  as  to  which  form  compensation  should  take.  The  Indian 
Act  leaves  "the  discretion  to  the  Settlement  Officer'.  The  Burma 
Act  expressly  says  that  land  is  given  if  the  right-holder  consents, 
i,e.,  if  he  does  not  wish  for  land,  he  is  entitled,  of  right,  to  get 
money  compensation^. 

Sbctiok  VIII. — Extinction  of  Unclaimed  Rights. 
Before  passing  on  to  the  final  steps  of  the  settlement,  I  must 

<  Act  VI  r»  1878,  fee.  15  (last  line  of  the  section). 
•  Act  XIX,  1881,  sec.  15. 


r 
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notice  that^  having  now  dealt  with  all  admitted  rights,  and  either  (a) 
provided  for  them  tmtaide  the  forest,  or  (b)  left  them  properly  r^ru- 
lated  imide  the  forest,  or  (e)  having  bought  them  out  altogether,  no 
other  rights  can  by  any  possibility  remain  in  existence,  in  the 
background  as  it  Were,  to  g^ve  rise  to  future  question. 

The  law  gives  the  amplest  opportunity  to  people  to  claim  their 
rights,  without  any  formality  or  bar  in  the  first  instance.     They 
may  come  and  make  any  verbal  representation  they  please ;  both 
Forest  Settlement  and  Forest  Officer  are  on  the  spot  and  are  accessi- 
ble.   Not  only  so,  but  the  Settlement  Officer  will  himself  endeavour 
to  find  out  if  any  rights  not  claimed,  exist ;  he  will  act  as  the 
next  friend  of  ignorant  or  timid  people,  and  find  out  their  rights 
for  them.     It  is,  of  course,  practically  impossible  that  the  wants 
of  the  people,  and  such  claims  as  practically  amount  to .  rights  and 
would  be  equitably  recognized  as  such,  should  remain  unknown. 
If  they  should,  then  such  rights  are  declared  to  be  extinguished'* 
This  is  absolutely  necessary,  and  is  in  accordance  with  the  juris- 
prudence of  all  modem  nations.    No  forest  would  be  safe,  and  no 
repression  of  trespass  or  other  offences  in  future  would  be  possible, 
if  unsettled  rights  remained  for  ever  looming  in  the  background* 
The  only  possible  plan  is  to  take  every  precaution  that  all  rights 
are  ascertained,  and  having  done  everything  that  is  possible  in  this 
respect,  to- declare  that  no  rights  not  brought  to  light  can  be  held 
to  have  any  legal  existence. 

The  law  makes  due  provision  for  any  accidental  delay  in  pre- 
senting claims ;  as  long  as  the  final  notifications  have  not  actually 
been  issued,  any  delay,  reasonably  accounted  for^  is  overlooked, 
and  the  claim  entertained  and  disposed  of  (Indian  Act,  section  9  ; 
Burma  Act,  section  19). 

And  further  than  this :  to  obviate  any  possible  injustice,  the 
local  Government  is  always  vested  with  a  certain  power  (sec- 

*  Sapposin  g  ihem  ever  to  liave  existed.  This  pbrnse  ii  the  most  practxcaUj 
eonveni^nt.  It  might  have  been  said  "shall  be  deemed  not  to  ezisV*  hat  this  wovM 
be  awkward. 


!. 
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tion  21)  of  revising  arraDgemenis,  which  power  can  be  exercised 
within  a  limit  of  five  years  from  the  date  of  the  final  notification. 
It  is  obvious  that  no  ease  of  hardship  could  escape  the  embrace 
of  each  ample  provisions* 


SxcrnoN  IX. — Appeals  from  Settlement  Orders. 

It  win  be  observed  that  all  orders  passed  by  the  Forest  Settle- 
ment Officer  regarding  the  definition^  regulation  or  commuta- 
tion of  rights^  as  well  as  orders  regarding  claims  to  land  inside 
the  proposed  forest^  are  open  to  appeal. 

The  appeal  may  proceed  from  the  right-holder  or  claimant^  or 
be  on  behalf  of  the  forest-owner-r-the  Government;  in  which 
latter  case  they  are  to  be  lodged  by  any  person  ''  generally  or  spe- 
cially empowered  in  that  behalf ''  by  the  Government  (Act,  section 
16).  In  the  Burma  Act  (section  16)  this  provision  has  been 
omitted.  It  was  thought  sufficient  to  let  the  appeal  be  only  on 
behalf  of  the  clailnant.  If  the  Government  forest  officer  seeg 
anything  wrong,  it  is  sufficient  that  he  make  the  necessary 
official  reference  and  the  power  of  revision  vested  with  Chief  Com- 
missioner will  enable  him  to  correct  any  errors. 
Three  months  is  the  limit  for  appealing. 

Appeals  must  be  in  writing  and  are  to  be  delivered  to  the 
Forest  Settlement  Officer  who  forwards  them.  The  appellate 
authority  is  a  Revenue  Officer  especially  appointed,  of  rank  not 
below  a  Collector  or  Deputy  Commissioner. 

The  appeals  are  subject  to  the  same  procedure  as  ordinary 
revenue  appeals. 

A  special  Forest  Court  may  (under  the  Indian  Act)  be  appointed 
to  hear  appeals ;  but  this  provision  has  not  ^s  yet  been  acted  on. 

Such  a  Court  would  only  be  necessary  in  cases  of  special  com- 
plication and  difficulty,  and  the  appeal  is  then  to  be  heard  some- 
where near  the  forest,  so  as  to  admit  of  local  investigation  if  neces- 
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Besides  the  power  of  i^peal^  it  is  open  to  Gbyemment  to  revise 
the  orders  passed— 

(a)  bj  the  Forest  Settlement  Officer  in  respect  of  settling  rights 

under  section  14^  directing  that  any  other  method  of  pro- 
viding for  the  settlement  under  the  section  than  that 
adopted  be  preferentially  followed,  or  directing  that 
commutation  under  section  15  be  substituted ; 

[b)  any  order  passed  in  appeal.     Such  revision  naay  take  pdace 

at  any  time  within  five  years  bUgt  the  final  notification 
has  been  published^. 

Section  X. — New  Rights  cannot  grow  up  in  a  Reserved  Forest. 

^  1. — Provisions  of  iht  Indian  Law. 

I  must  offer  some  remarks  regarding  an  important  provision  o{ 
the  law  found  in  section  29  of  the  Indian  Act  (section  22  also  of 
the  Burma  Act)— 

"  No  right  of  any  description  shall  be  acquired  in  or  over  a 
reserved  forest/' 

This  provision  cannot  take  effect  until  it  is  definitely  known  by 
the  operations  of  settlement  what  are  the  respective  rights  of  the 
State  and  of  private  persons,  and  how  they  have  been  adjn:$ted 
from  a  given  date.  That  ascertained,  the  forest  is  declared 
"  reserved  '*  from  the  fixed  date,  and  no  right  which  on  that  date 
has  not  been  admitted  and  recorded  is  held  to  have  any  existence. 
Then  it  is  possible  to  say  that  thenceforth  no  new  right  can  grow 
up,  nor  any  process  of  prescriptive  growth  go  on.  It  is  all  cut 
short,  so  to  speak,  on  the  date  of  declaration. 

It  is  obvious  also  that  this  provision  can  have  no  meaning 
except  within  the  definite  area  indicated  by  demarcation  as  the 
reserved  estate. 

'  Indian  Act,  section  21.  It  will  be  obseryed  that  section  17  also  gives  a  poiver 
of  revision  to  the  appeal  order.  Both  these  sections  are  not  necessary,  and  the  first 
is  omitted  in  Burma  Act. 

The  Indian  Act  wonid  probably  be  interpreted  to  mean  in  this  respeet  «xactl; 
what  the  Burma  Act  expresses. 
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AH  tlie  continental  laws  contain  similar  provisions.  It  is  not, 
however,  necessary  to  go  into  the  specific  provisions'^. 

The  Indian  law  excepts  tiie  obvions  case  where  the  right  passes 
by  succession :  but  then  it  is  not  a  new  right,  but  an  existing 
j[and  necessarily  settled  and  recorded)  right  which  passes  on  from 
the  right-holder  to  his  heir.  It  is  also  reserved  to  the  Govern- 
ment to  grant  a  right  exceptionally ;  but  I  know  ctf  no  case  in 
which  this  has  ever  been  done. 

§  3. — Qmestion^  of  Rights  to  New  Comers  and  increased  number  cf 

Inhahiiante. 

Connected  with  this  subject  is,  however,  a  point  to  which  some 
attention  must  be  given.  Very  commonly  in  settling  Indian  forests, 
tiie  rights  required  are  by  the  inhahxtants  of  a  certain  village. 

A  grazing  right  will  frequently  be  recorded  in  the  form  that 
soch  and  such  a  village  is  to  get  grazing  for  so  many  cows,  so 
many  buffaloes,  and  so  many  goats,  or  that  such  and  such  a  village 
has  the  right  of  taking  firewood  for  so  many  houses.  Such  villages 
may  afterwards  increase,  and  additional  cattle  be  brought  in,  or 
additional  houses  be  built. 

Under  the  provisions  of  the  Indian  law,  such  additional  houses 
and  later  settlers  could  not  claim  any  right ;  nor  can  the  numbers 
and  quantities  fixed  at  settlement  be  legally  increased,  except  by 
an  express  grant  of  the  local  Government®. 

'  For  example,  the  Code  Forestier,  Art.  62 :  "  Ko  concesBion  will,  in  fatare,  be 
made,  in  State  Forests,  of  any  rights  of  user  of  any  kind»  and  nnder  any  pretext 
wlmtooerer/' 

*  This  matter  has  had  a  greater  importance  in  Earope  where  rights  are 
dependent,  mach  more  on  distinct  seignorial  grants  of  ancient  dute,  than  is  the  case 
in  India,  fiere  then  the  terms  of  grants  have  to  be  considered.  Now,  supposing  a 
grant  has  been  made  to  a  "  comronne "  <U4i  body,  every  one  who  has  rights  as  a 
memlMr  of  the  commnne  (not  merely  as  a  resident  or  settler)  as  it  may  exist  at  any 
giren  time,  participates  in  the  right.  This  point  is  elaborately  discussed  in  Meanme  ; 
and  all  the  different  views  are  given.  Tlie  guutian  of  the  trus  iuteniioH  of  tho 
^ramior  is  at  the  bottom  of  them.     (Meanme,  I,  note,  p.  289). 

This  discussion  is  cut  short  by  the  German  law,  which  restricts  a  right  granted 
to  a  oommnne  {Qnneinde)  or  a  village  {rorUchaJt)  to  the  actual  members  of  the 
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It  may  be  convenient  in  this  place  to  notice  that  while  new 
rights  cannot  grow  np  by  any  process  of  prescription^  &c.,  Grovem* 
ment  can  by  specific  grant  create  such  rights.  It  is^  however^  very 
nnadvisable  to  tie  the  hands  of  the  public  authority  by  granting  a 
rights  which^  once  granted^  is  irrevocable.  When  it  is  desired 
to  make  provision  for  some  hard  case  it  is  better  to  grant  a 
''license''^  worded  so  that  the  Government  may  at  any  time 
revoke  or  alter  the  terms.  When  such  a  permission  (which  the 
French  call  '*  tolerance ")  is  granted^  it  should  define  the  number 
of  cattle  to  be  grazed,  the  kind^  the  season  of  grazing^  the  quantity 
of  wood^  and  in  fact  all  other  particulars  exactly  the  same  as 
would  be  done  in  the  case  of  a  right  regulated  for  exercise  inside 
the  forest. 

It  should  also  be  remembered  that  all  concessions  to  extract 
minor  produce,  surface  minerals,  or  anything  else  of  the  kind,  are 
really  temporary  and  revocable  rights  while  they  last,  and  should,  in 
all  cases,  be  exactly  defined,  and  always  declared  to  be  exercisable 
subject  to  control  of  the  forest  officers,  and  to  be  immediately 
terminable  in  case  any  breach  of  condition  occurs. 

The  French  practice  in  this  respect  may  afford  useful  sugges- 
tions to  the  Indian  forest  officer^®.     A  "  iol6ranee"  granted  for  the 

comnmuity,  not  to  laboren,  and  residents  not  being  members,  and  to  sncb  nmnber  of 
members  only  as  fzisted  at  the  date  of  grant  (Ediog.  pp.  109,  110,  and  aatfaoritie> 
quoted).  If  it  were  otherwise,  it  might  come  to  pass  that  a  forest  wonid  b® 
perfectly  swamped  by  the  right.  1.  grant  to  a  commnne  with,  perhaps,  twenty 
houses  for  firewood  might  grow  to  one  that  reqoired  the  whole  coppice  yield  of  an 

estate. 

In  India  tlie  forest  rights  rarely  or  never  originate  in  a  grant,  from  which  any 
intention  can  be  inferred,  as  to  a  design  to  encourage  more  settlers  and  ao  forth. 
Bights  grew  up  out  of  a  mere  long-continued  and  openly  exercised  practice  of  the 
inhabitants  of  villages  in  the  ricinity,  to  go  into  the  forest  and  graxe  and  get  what 
wood  they  wanted.  Hence  the  number  as  found  in  actual  enjoyment  of  the 
practice  at  the  time  of  settlement  is  the  obrions  standard.  After  that  new  additional 
rights  cannot  grow  up. 

«  I  have  already  explained  the  objections  to  the  term  ''privilege'*  which  some 
readers  would  be  disposed  to  apply  in  this  place. 

»  See  Service  Administratif  des  Chefs  de  CantonnemeLt ;  par  A.  Puton  (Groqeaxi, 
Nancy,  1870),  p.  198,  Ac. 
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convenience  of  certain  persons^  which  is  not  intended  to  be  a  fixed 
right,  is  conveyed  by  a  written  instrument  holding  good  for  nine 
years,  and  stipulating  that  the  concessionaires  shall  pay  a  nominal 
rent  or  charge  which  prevents  the  idea  o£  a  permanent  grant  of  a 
right.  It  can  be  renewed  as  often  as  the  authorities  please  at  the 
close  of  each  ninth  year.  The  Prefect  grants  these  "  tolerance  ** 
with  the  advice  of  the  Conservators.  The  conditions  attached 
are— 

(1)  tiiat  the  concession  is  always  revocable  at  pleasure   (and 

cannot  militate  against  any  pre-existing  rights  of  third 
parties,  for  which  the  Oovemment  is  in  no  way  re- 
sponsible) ; 

(2)  the  term  of  years  (nine  or  some  less  number)  is  fixed ; 
(8)  the  yearly  charge  is  to  be  paid  (as  above  stated)  ; 

(4f)  the  concessionaire  is  responsible  to  make  good  any  damage 
caused  in  the  exercise  of  his  concession ; 

(5)  when  the  concession  comes  to  an  end  (in  whatever  way) 
the  grantee  engages  to  restore  the  locality  to  its  original 
condition,  whenever  that  is  necessary,  within  a  month, 
or  to  allow  the  forest  officer  to  do  so  and  to  pay  all 
charges. 

The  concessionaire  signs  an  agreement  that  he  accepts  the 
terms  and  will  abide  by  them,  and  failure  to  sign  this  in  due  time 
entails  cancelment  of  the  concession. 

Such  temporary  concessions  most  commonly  (in  France)  refer 
to  a  right-of-way,  permission  to  use  a  spring  or  other  water,  to 
take  a  water  channel  across  forest  land  and  so  forth. 

In  a  few'  places  in  India  leases  of  bits  of  forest  are  sometimes 
given  with  right  to  raise  crops  for  a  certain  number  of  seasons 
conditional  on  raising  in  lines  between  the  crops  certain  trees. 

In  practice  these  do  not  lead  to  much  as  a  rule.  But  the  plan 
is  also  known  in  France  {concession  d  charge  de  repeuplementy ;  the 

'  Sery.  Adoo.,  p.  211f 
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concession  is  made  after  preparing  a  plan  of  the  land  and  issuing 
a  public  notice^  since  in  France  sacli  concessions  are  made  not  by 
private  bargain  but  publicly  by  a  sort  of  auction  (adjudication 
publique). 

SbCTION  XI. — FiXAL  NOTIFICATIOH   OF  FORBST, 

The  close  of  the  proceedings  is  marked  by  the  issue  of  a  final 
notification  under  section  19.     (Burma^  section  18). 

When  all  claims  have  been  heard,  appeals  decided,  or  when  the 
periods  allowed  in  each  case  have  lapsed,  then  nothing  remains 
but  to  notify  definitely  the  exact  limits  of  the  forest,  as  in  future 
they  will  remain  (for  the  limits  originally  entered  in  the  prcliminajy 
notificaiion  under  iection  4,  may  have  been  altered  in  the  process  of 
settlement),  and  to  declare  that  from  a  specified  date  the  estate 
80  demarcated  is  a  ''  Reserved  Forest,''  and  therefore  subject  to 
the  provisions  of  the  Act. 

The  Forest  Officer  (and  in  Burma  the  Deputy  Commissioner) 
is  bound,  before  the  date  so  fixed,  to  cause  a  translation  of  the 
notification  to  be  published  in  every  town  and  village  in  the  neigh« 
bourbood  of  the  forest'. 

Section  XII. — Permanent  Character  of  Reserved  Forest. 

A  reserved  forest  once  so  constituted  cannot  be  alienated  or 
devoted  to  any  purpose  without  the  previous  express  sanction  of  the 
Oovemor-Oeneral  in  Council ;  and  if  it  is  determined  for  any  cause 
to  strike  any  lands  off  the  roll  of  reserved  forests,  rights  extinguished 
do  not  however  revive  in  consequence*. 

It  will  be  observed,  however,  that  the  local  Government  can 
grant  rights  or  licenses  under  section  22,  so  that  practically  a 
good  deal  of  change  can  be  introduced  (as  for  example  allowing 
'•  kumri"  or  •'  toungya"  cultivation)  in  a  reserved  forest  without 
action  under  section  26.     (Burma,  29.) 

*  iDdian  Act,  section  21 ;  Banna  Act  (  XIX  of  1881),  tection  20. 

*  Indian  Act,  section  26;  Borma  Act^  sectioo  29. 
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Section  XIII. — Forests  reserved  before  the  Act. 

A  few  words  with  regard  to  section  84  of  the  Indian  Act 
(Barma^  SO)  may  here  be  added. 

When  the  latest  Acts  came  into  force,  it  was  necessary  to  say 
what  was  to  he  done  with  those  forests  which  had  been  ah-eady 
"  Reserved"  or  made  "  Government  Forest^'  under  the  Act  of  1865 
or  local  rules. 

In  Burma^  it  was  well  known  that  all  existing  reserves  had 
been  formally  demarcated  under  a  procedure  closely  resembling  that 
prescribed  by  the  Forest  Act  of  1881,  consequently  it  wassuflBeient 
to  prescribe  in  section  80,  that  all  forests  previously  reserved,  might 
be  treated  in  all  respects  as  if  they  had  been  reserved  under  the 
Act  itself.  But  in  the  several  provinces  of  India,  the  older  pro- 
cedare  in  constituting  "  Eeserved ''  or  *'  Government"  forests  had 
been  too  various,  and  some  cases  too  imperfect,  to  admit  of  the  Act 
making  any  general  declaration  that  what  had  been  done  before 
was  to  be  taken  as  if  done  under  the  Act.  Section  S4«  of  the 
(Indian)  Act  consequently  provided  that  Government  should 
within  a  fixed  time  consider  the  matter,  and  gazette  the  forests 
accordingly.  Where  the  Government  thought  that  there  had  been 
a  suflScient  settlement  and  record  of  rights,  these  rights  would 
remain  as  recorded,  and  the  forest  would  be  ''  Reserved  "  und^  the 
Act.  Where  the  Government  was  not  ^tisfied  that  a  proper 
settlement  had  been  made,  then  the  declaration  that  the  forest  was 
reserved  would  still  be  issued,  but  the  law  provided  that  the  declar- 
ation would  not  not  abridge  or  affect  any  rights  not  settled.  A 
qnestion  has  arisen  in  Bombay,  and  possibly  may  arise  elsewhere, 
as  to  the  consequences  of  this  section,  where,  in  the  course  of  settle* 
inent,  it  is  decided  by  the  Settlement  Officer  that  land  hitherto 
iqpluded  in  the  old  reserve  is  private  property.  I  think  in  that  case 
that  no  sanction  of  Government  under  section  26  is  needed,  for  strik- 
ing the  lands  so  declared  off  the  list  of  Reserved  Forest,  for  when  the 
dcdaratioB  under  section  84  is  made,  and  it  is  expressly  ordered 
tfaat  the  land  is  reserved  subject  to  a  settlement  of  rights,  it  is  clear 
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that  the  whole  of  the  forest  has  not  l^allj  become  a  reserve  with- 
out exception ;  all  those  incladed  lands  (or  perhaps  the  whole  forest 
area  in  some  cases)  which  are  private  property  and  tarn  oat  to  be  so 
when  the  Settlement  OflScer  enquires  into  the  matter^  were  never 
affected  by  the  notification  which  declared  the  forest  generally  to  be 
'  Beserved.' 


SSCTKHT    XIV. — ^FlNAL  DbMABCATION. 

<5  1.-04/^/  of  Demarcation. 

I  reserved  this  subject  to  the  last  because  a  final  and  perma* 
nent  demarcation  is  not  usually  made,  or  at  least  not  made  on 
all  points,  till  the  boundaries  are  placed  beyond  doubt  by  the  ter- 
mination of  the  settlement. 

It  is  hardly  necessary  to  remark  that  it  is  essential  for  all  the 
objects  of  a  forest  estate  that  the  boundaries  should  be  known. ' 

It  is  not  possible  to  punish  people  for  trespass  and  mischief 
unless  they  can  certainly  know  whether  they  are  inside  the  reserved 
forest  or  not.  The  special  provisions  of  the  law^  as  far  as  they  relate 
to  the  protection  of  estates,  must  necessarily  operate  within  certain 
definite  limits. 

So  with  the  settlement  of  rights  and  the  prohibition  to  their 
acquisition;  it  mast  be  over  definite  areas  that  the  rights  have 
been  settled,  and  within  which  new  rights  cannot  be  acquired*. 

^  It  is  interesting  to  observe  bow  tbe  early  forest  writers  appreciate  the  demar 
cation  of  forests.    Here  is  an  extract  from  Manwood  (page  129)  : — 

<'  It  is  most  necessaiy  tbat  the  very  tnie  meets  and  limits  of  the  forest  shonld  be 
known  nnto  all  men,  and  most  especially  to  those  that  are  the  officers  of  the  forest* 
and  that  for  many  causes :  for,  if  a  man  be  prosecuted  for  the  killing  of  a  wild  besst 
of  the  forest,  the  place  where  the  same  was  killed  is  yery  material  to  be  known  ;  for 
althoagh  that  the  same  were  a  wild  beast  of  the  forest,  yet  if  that  it  were  killed  out 
of  the  forest,  which  in  some  sort  may  be  done,  and  yet  no  offence  to  the  forest  laws  ; 
and  therefore  the  limits  and  bounds  of  the  forest  are  especially  to  be  known.  And 
also  when  the  'regarders'  do  go  to  make  their  view  of  the  forest  and  to  see  th« 
spoil  of  the  woods  and  coverts,  and  of  all  such  articles  as  they  are  by  their  office  and 
oath  charged  to  view  and  enquire  of,  there  the  limits  and  bounds  of  the  forest  moat 
needs  be  known  unto  them,  for  otherwise  they  may  deal  with  matters  that  are  dehors 
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» 

There  is  nothing  in  the  Act  which  requires  that  any  particular 
form  or  method  of  demarcation  should  be  adopted.  A  forest  may 
be  clearly  ^'  meted  and  bounded  '*  by  natural  marks^  such  as  a 
steep  cliff,  a  river,  a  distinctly  marked  ravine  or  glen,  or  the  crest 
of  a  ridge.  A  permanent  metalled  road,  a  railway  or  a  canal  may 
also  sierve  as  a  line  of  boundary. 

Boundary  pillars  may  not  then  be  required  except  one  here  and 
there  to  carry  serial  numbers.  Trenches,  continuous  or  inter- 
mpted,  are  often  used  as  boundary  lines.  And  in  dense  jungle  coun- 
tries cleared  lines  are  the  most  efficient  and  satisfactory. 

In  any  case  the  boundaries  must  be  easy  to  ascertain.  It  is 
not  right  to  punish  people  for  trespass  when  they  cannot  really  tell 
whether  they  are  inside  the  reserved  forest  or  not ;  when,  given  one 
pillar,  it  is  only  possible  for  a  forest  official  or  an  expert  to  tell  in 
which  direction  to  find  the  next. 

Pillars  or  marks  should  always  be  made  to  carry  serial  num- 
bers^ ;  hence  some  marks  of  the  kind  are  necessary  even  when  the 
boundary  line  is  also  indicated  otherwise. 

Uninetalled  roads  liable  to  deviate  or  be  obliterated,  trees  which 
may  be  blown  down  or  cat  down  should  not  be  adopted  as  perma- 
nent boundary  marks®.  This  is  of  course  speaking  generally  and  on 
principle.     There  may  be  localities,  as  in  British  Burma,  where  in 

and  out  of  the  forest^  and  that  they  tnny  not  do."  See  also  Manwood's  definition 
of  a  forest  ^Yen  at  page  84  omU,  In  the  edition  of  1665«  the  words  are  "  meet "  and 
**  nieetod  f*  in  the  edition  qaoted  in  "  Williauis  on  Rights  of  Common,  '*  they  are 
*'  maers  "  and  "  meered." 

'  A  most  eiaeniial  practice,  llie  pillars  can  then  be  identified  on  the  maps ;  and 
g^nards  going  on  their  roonds  and  discovering  a  broken  pillar,  or  the  fact  of  some 
encro»rfnnient»  can  at  once  report  the  fact  with  reference  to  the  boundary  nomliers. 
So  fires  and  other  offences  can  often  be  at  once  localized  by   aid  of  the  nambered 

pillars. 

•  This  is  prescribed  also  in  the  Prnssian  practice  (Eding,  p.  88  et  »eq.,)  snd  in 
Saxony  (Qrenxel,  p.  181).  The  Prussian  law  objects  to  all  tracks,  footpaths,  imd  small 
stre»inSy  m»  they  are  liable  to  change  their  courses  and  are  uncertain. 

It  is  also  recommended  to  bury  charcoal,  fragments  of  pottery,  &c.,  under  the 
pillar**  Bif  tbat  if  the  pillar  is  Uestriiyed  the  site  oiu  be  afterwards  establisbed  beyund 
duabti. 
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our  present  Btige  of  mftDagement,  boards  painted  wbite  and  fixed 
to  trees  at  intervals  along  denied  and  off  lines  are  very  efficient 
mnrks. 

§  2. — Preservation  of  BoMHdary  Marks. 

In  the  Bevenne  MannaF  I  have  indicated  the  provisions  of  the 
revenue  law  regarding  the  maintenance  of  boundary  marks  when 
they  happen  to  form  boundaries  between  forest  and  revenue*paying 
land,  and  are  consequently  under  the  revenue  law. 

Wilfol  damage  to  boundary  marks  oan  in  any  case  be  punished 
under  the  Indian  Penal  Code^>  and  also  under  the  special  provisions 
of  the  Forest  Act,  section  62.     (Burma  62). 

Forest  boundary  pillars  often  stand  entirely  in  the  forest,  or 
between  it  and  Ciovemment  waste  land,  so  that  the  cost  of  erecting 
them  and  of  repairing  them  afterwards  is  borne  by  Goyemment. 
But  it  may  be  in  some  cases  that  the  pillar  is  between  a  revenue- 
paying  estate  and  Crovemment  hind,  and  then  it  may  come  under 
the  Land  Revenue  law  (or  the  Bengal  Survey  Act),  and  the 
district  officer  may  have  jurisdiction  to  apportion  the  cost  of  the 
marks. 

§  3. — European  Law  regarding  Boundary  Marls. 

The  continental  laws  all  contain  roles  for  the  determination  of 
boundary  lines  and  their  indication  by  boundary  marks.  In  these 
countries,  however,  forest  property  of  the  State  is  nearly  always 
contiguous  to  some  private  property,  because  the  whole  area  of 
the  country  is  occupied,  and  not  as  in  India,  partiy  waste.  The 
provisions  of  the  kw  are  therefore  different. 

In  France  either  the  State  (forest  proprietor)  or  the  neighbours 
may  demand  that  a  boundary  may  be  determined  and  laid  down. 
Disputes  about  it  are  carried  to  the  Civil  Court.  A  written 
record  of  the  proceeding  {prods  verbal  de  la  delimitation)  is  pre- 

1  Book  n.  Chapter  IV,  acction  3,  ke, 
«  Section  434, 
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pared  and  deposited^  much  in  the  same  way  as  a  '  thakbast  misl  * 
is  in  oar  own  land  settlements. 

The  Italian  law  refers  to  all  forests  (no  matter  who  they  be- 
long to)  when  found  on  mountain  slopes  up  to  the  limit  of  the 
growth  of  the  chesnut ;  and  above  that  if  they  are  of  a  protective 
character.  All  forests  under  the  law  up  to  the  limit  mentioned, 
and  all  that  in  other  positions  are  specially  exempt,  must  be  per- 
manently demarcated  {nana  aegnati  i  eonfini  can  termini  inaUer-^ 
aiili),  and  descriptive  registers  of  the  boundaries  are  prepared^^. 

The  German  laws  provide  that  either  of  two  neighbouring 
estates  )can  claim  to  have  the  boundaries  fixed  and  indicated  by 
permanent  marks  (/gate  erkennbare  zeicheny.  Under  this  rule  the 
State  forests  can  of  course  be  (and  are)  demarcated. 

*  Code.  For.  Arte.  8^14 ;  CaraMon,  Vol.  I,  p.  149.  There  Are  loine  fUriber  details 
aboat  kjiog  down  pui  of  a  boandary  or  proceeding  to  the  whole  estate,  which  1  do 
not  tliiok  it  neeeieary  to  enter  on. 

^  Iaw  of  Jane,  1877,  Art  1,  and  Royal  decree  for  Ste  execution,  Arte.  17^19. 

*  Qrensel,  p.  167,  and  regarding  record  of  the  bonndariee,  p.  08. 
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CHAPTER  VII. 
VILLAGE  FORESTS. 


§  l.'^Object  of  ihe  Chapter. 

It  18  not  to  be  supposed  from  the  title  of  Chapter  III  of  Uie 
Forest  Act  that  we  have  yet  in  India  a  class  of  forests  which  are 
naturally,  or  according  to  existing  law  or  custom,  the  property  of  a 
village  community,  a  town,  or  a  public  institution.  But  it  was 
thought  that  such  a  class  of  forests  might  be  usefully  contem- 
plated, or  looked  forward  to,  in  the  provisions  of  the  Acts.  It  would 
accord  well  with  the  institution  of  village  commnnitied,  which  the 
reader  of  the  Revenue  Manual  will  have  heard  about.  It  will  pro* 
bably  be  found  a  useful  means  of  securing  the  existence  of  forest 
where  circumstances  have  given  the  villagers  in  a  given  locality 
such  a  hold  on  the  forest  that  there  would  be  practically  no  object 
in  managing  it  for  the  benefit  of  the  State  at  large,  thongli  its 
proper  management  and  preservation  for  the  village  might  be  of 
great  importance. 

I  have  little  doubt  that,  in  the  course  of  time,  village  foiests 
will  become  an  important  feature  in  the  agricultural  economy  of  the 
population  in  many  parts  of  India.  The  constitution  of  them  is, 
however,  a  matter  to  he  effected.  The  student  will  not  suppose  that 
such  forests  as  yet  exist,  as  they  do  in  France  and  Germany.  The 
Indian  Act  at  present  only  contemplates  that  the  local  Oovenunent 
may  create  such  forests  by  settling  the  lands  as  reserved  forest  in  the 
manner  described  in  the  preceding  chapters,  and  then  assigning*  its 
rights  to  the  village.  Rules  may  then  be  made  prescribing  how 
the  forest  is  to  be  utilised,  and  what  duties  the  village  has  for  its 
protection  and  improvement.  The  Government  is  left  thus  with  a 
wide  discretion  either  to  assume  the  management  itself,  or  partly 
manage  it;  or  keep  its  management  under  control  and  su|>ervisioD. 
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§  %.^Provuiun8  not  effective. 

The  provisions  of  the  Indian  Act,  however,  do  not  suggest  a 
probably  snccessful  mode  of  providing  for  the  creation  of  such 
forests. 

Section  27,  it  will  be  observed,  only  enables  village  forests  to  be 
made  oat  of  lands  already  constituted  reserved  forest.  But  village 
forests  wonld  probably  be  most  wanted  in  cases  where  a  bare  pro- 
prietary right  belongs  to  Government,  but  where  the  rights  of 
the  village  are  already  so  extensive  that  Government  could  not 
conveniently  carry  ont  a  settlement  of  the  rights  under  Chapter  II 
for  ike pttblic  hiine&t.  The  chapter  could  only  be  useful,  on  the 
nnderstanding  that  the  settlement  is  to  be  carried  out  and  the 
rights  arranged  for  in  the  forest,  and  claims  to  land  (section  10) 
*got  rid  of,  when  they  conflict  with  the  interest  of  the  village  ^\x\i^ 
it  is  the  iutentibn  to  assign  the  forest  to.  This,  however,  ought 
to  have  been  expressly  stated  in  the  Act,  not  left  to  inference. 

I  think,  however,  that  to  make  the  best  of  the  Act  as  it  stands, 
it  might  be  admissible  to  carry  out  the  settlement  under  Chapter  II 
on  this  understanding :  and  so,  if  the  9oil  itself  belonged  already  to 
the  village  the  claim  under  section  10  (to  the  soil)  would  be  record- 
ed in  favour  of  the  village,  and  only  those  interests  in  the  soil 
disposed  of,  which  were  opposed  to  the  village  interest,  as  either  of 
oatsiders  or  else  individual  rights  of  residents,  adverse  to  the  village 
body  as  a  whole.  In  other  words  the  Chapter  II  would  be  under- 
stood, mutatis  mutandis,  and  that  the  settlement  of  rights  would  be 
on  the  interest  of  the  village  body  as  against  individuals,  and  not 
as  the  chapter  is  worded,  in  the  interest  of  the  State,  against  in- 
dividuals or  communities. 

§  S.-^Provisions  in  Burma. 

In  the  Burma  Act,  the  chapter  on  village  forests  has  avoided 
these  difficulties.  It  is  so  drawn  that  any  laud  which  is  at  the 
disposal  of  Government  may  be  made  a  village  forest:  rights 
already  existing  in  favour  of   the  village  would  be  no   obstacle, 
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and  B  settlement  of  rights,  where  neoess&iy,  can  be  ordered 
under  the  usual  prooedme*  Such  settlement  may  be  made  in  the 
interest  of  the  village^  either  with  reference  to  rights  oiier  than 
those  of  the  yillage^or  with  reference  to  certain  rights  of  individoal 
iriUBgers  which  are  adTcrseto  the  interest  of  a  body  as  a  whole  as 
may  be  necessary'. 

i  4^—PoinU  to  ie  seUled. 

In  settling  village  forests^  the  points  to  be  looked  to  will  be 
chiefly — 

(1)  to  arrange  for  a  portion  of  the  forest  being  always  dosed 

for  reprodaction,  or  to  allow  yoang  growth  to  come  on 
nndistarbed  by  cattle ; 

(2)  to  restricting  andj  if  possible^  removing  destructive  rights, 

such  as  collecting  dead  leaves  for  manurcj  scoriog  or 
ringiog  trees  for  resin,  excessive  lopping,  &c. ; 
(S)  to  provide  for  grazing  in  the  open  portions  j 

(4)  locating  the  cutting  of  brushwood  and  inferior  trees  for 

fuel  and  fencing  purposes ; 

(5)  fixing  the  number  of  trees  to    be  cut  in  each  year  for 

building  and  other  purposes,  leaving  the  villagers  to 
distribute  this  yield  as  they  please,  assigning  it  to 
household,  establishments,  &c.,  or  selling  it  as  may  be 
most  convenient. 

The  detail  of  thisj  however,  belongs  to  a  treatise  on  forest 
management. 

§  5.— O^msKBwa/  Forests  in  Europe. . 

I  shall  here  proceed  to.  describe  the  European  laws  regarding 
village  or  communal  forests,  as  they  may  in  time  to  come  afford 
useful  suggestions  for  our  own  guidanee. 

*  It  may  be  that  tbe  inbabitaats  have  each  loxne  specific  righta  vbiok  need  to  bt 
defined  and  regalatec^  while  the  balaooe  oi  the  forest- jield  remaina  tQ  be  applied  to 
the  oommoQ  profit. 
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I  may  remark  that  all  these  laws  contemplate^  to  a  greater  or 
lees  extent^  the  right  of  the  Oovemment  to  control  the  mamige- 
ment  of  such  forests :  and  I  would  observe  that  if  this  is  f oand 
DecesssTy  in  coaatries  whidi  are  completely  ciyilised^  it  is  even 
more  so  witii  the  ignorant  peasantry  of  India*  Private  owners^ 
and  even  eommanitiesy  are  prone  to  look  to  the  present  and  to 
desire  to  make  an  immediate  profit,  without  thinking  of  the  future : 
the  State  being  imperishablej  is  free  to  a  large  extent  from  this 
temptation.  It  is  obvious  that  this  and  other  considerations^  forcible 
as  they  are  in  any  conntry,  are  more  usnally  applicable  to  India, 
where  there  is  so  much  ignorance  and  backwardness  in  all  matters 
rehitii^  to  general  ecooomy» 

§  6.— /»  France. 
In  France,  communal  forests  and  those  belonging  to  public   in- 
stitutions, are,  equally  with  State  forests,  under  regular  conservancy 
and  subject  to  the  Forest  law  (Code  For.,  Art.  90).    This  refers,  not 
to  little  patches  of  woodland,  but  to  lands  of  sufficient  extent  to  be 
manageable  as  forests.     Wherever  it  was  a  question  whether  a 
particular  piece  of  wood  land  was  suitable  for  forest  management,  it 
was  determined  on  the  basis  of  a  proposal  of  the  Forest  Depart- 
ment, which  was  discussed  with  the  Municipal  authorities  or  the 
guardians  of  the  public  institution  concerned.    When  the  forest  is 
once  recognized  as  such,  it  must  be  worked  methodically. 

AH  proposals  for  diange  in  the  plan  of  working  or  in  the 

method  of  disposing  of  the  material,  all  proposals  to  manage  some 

of    the  lands  as  pasture,  or  to  put  others  under  wood,  must  come 

from    the  Forest   Department  and  be  submitted  to  the  Municipal 

authorities  as  before.    If  they  cannot  agree,  reference  is  made  to  the 

''  CoDseil  d'£tat/'    No   clearing  of  the    forest   (completely)    is 

allowed,     without  the  express    approval  of    Government   (Code 

FoT;  Art.  91).     Nor  can  partition  be  allowed,  except  where  two 

or  more  communes  may  have  shares  in   one  forest  and   desire  to 

sepacAte  them.  Both  these  provisions  should  most  certainly  be  applied 

in  India.     The  former  indeed,  if  Chapter  II  is  applied,   is  provided 
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for  in  80  many  words.  Partition  is  not  expressly  mentioned^  but  it 
can  always  be  provided  against  by  rules  made  under  Chapter  III. 
It  would  defeat  the  object  for  which  these  forests  were  constituted, 
if  the  forest  were  broken  up  and  each  headman,  or  the  holders  of 
a  ''  patti "  or  section  of  the  village,  were  allowed  to  regard  a  specific 
portion  of  the  forest  as  exclusively  his  or  theirs,  nor  would  any 
forest  management  be  possible. 

All  cuttings  have  to  be  made  according  to  a  plan  of  operations 
by  the  regular  agency.  No  irregular  cuttings  on  the  part  of  the 
community  are  allowed  (Code  For.,  Arts.  100-103). 

The  building  timber  as  well  as  the  firewood  in  stacks  has  to  be 
regularly  cut,  prepared,  and  handed  over  to  each  person  entitled,  in 
the  proper  quantity.  Sales  of  the  produce  of  the  forest  not  required 
by  the  inhabitants  for  their  own  use,  are  conducted,  just  as  iu  a 
Qovernment  forest,  in  the  presence  of  the  Mayor*. 

A  useful  provision  is  also  made  for  keeping  in  reserve,  to  meet 
unforeseen  contingencies,  a  certain  portion  of  the  wood  that  might 
otherwise  be  cut.  Such  a  plan  could  only  be  applied  in  detail  in 
India,  with  reference  to  local  conditions. 

As  regards  establUhmenti^  the  forest  guards  are  appointed  by 
the  Mayor  and  Municipal  Council,  but  the  nominees  must  be 
approved  (agr^^8)by  the  Forest  Department.  If  there  is  a  differ- 
ence of  opinion,  the  '  prefet '  decides.  The  same  guard  may  have 
charge  of  a  *  canton'  of  a  State  forest  and  of  one  in  a  communal 
forest,  but  in  that  case  he  is  appointed  by  the  State. 

Communal  forest  guards  are  in  all  respects  under  the  same 
rules  as  State  forest  guards  (Code  For.,  Art.  99).  They  take  the 
same  oath  and  have  the  same  powers  as  regards  making  written 
reports  of  offences  and  other  matters  transacted  under  their  own 


*  In  Menome,  Vol.  II,  §§  487-688,  an  ^luborate  expotS  of  Art.  105  of  tlw  Cbd« 
ii  g^von  legsrding  the  meUiod  of-  distributing  firewood  to  the  inhabitante,  so  mvch 
for  each  hearth  (xmleas  there  is  an  ezprese  right  otherwise),  the  method  of  girm^ 
timber  for  repairs  and  bnildingr,  and  so  forth.  It  wonld  not  be  nsefu],  In  our  present 
stage  In  India,  to  go  into  any  detail  regarding  these  provisions. 
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observation,  and  these  reports  have  the  same  value  as  primd  facie 
evidence  in  court. 

The  communal  guards  are  under  the  orders  ot  the  superior 
staff  of  the  State  Forest  Department. 

As  this  supervision  coststhe  State  something.  Article  106  of  the 
Code  provides  that  the  State  is  to  be  recompensed  by  a  payment 
of  one-twentieth  (or  five  centimes  in  the  franc)  of  the  sale  value  of 
all  forest  produce,  principal  and  accessory. 

Products  delivered  or  used  in  kind  are  valued,  and  one- twentieth 
of  the  value  is  paid  into  the  treasury 

Besides  this,  the  commune  pays  the  salaries  of  the  guards. 
But  beyond  these  two  items,  the  State  makes  no  other  charge  for 
supervision,  for  survey,  &c.,  nor  any  charge  for  conducting  cases 
and  prosecutions  in  court,  since  if  fines  and  compensation  are 
recovered,  these  go  to  the  State'. 

The  salaries  of  the  guards  and  their  payments  to  the  treasury 
form  a  first  charge  on  the  income  from  the  sales  of  the  yearly 
fellings  (Art.  109).  When  all  the  material  is  used  by  the  com- 
mune, and  the  commune  has  no  other  resources,  a  portion  of  the 
yield  must  first  of  all  be  deducted  and  sold  by  auction,  sujfficient  to 
meet  the  charges,  before  the  rest  is  distributed. 

All  the  provisions  of  the  Code  relating  to  the  regulation  of 
rights,  their  commutation,  Ijie  prohibition  against  grazing  goats 
and  sheep,  and  so  forth,  that  are  prescribed  for  State  forests,  apply 
equally  to  communal  forests  (Arts.  110-1 12). 

I  have  dwelt  at  this  length  on  the  provisions  of  the  French  law 
because  many  of  these  rules  may  usefully  be  adopted  in  Indian 
practice,  and  are  indeed  admissible  under  the  Act. 

It  is  also  certain  that  we  shall  have  to  adopt  the  plan  of  State 
management,  thongh  the  nomination  of  the  guards  may  be  left  to 
the  villages,  subject  to  the  approval  of  the  Government  officers  as 
in  France. 

*  See  Articles  107-8  (Code  For.) 
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§  7.— /s  Qermamg, 

The  Oerman  States  do  not  all  follow  the  same  plan.  In  some 
tlie  State  manages  as  in  France;  in  others  it  only  exercises  a 
general  supervision. 

In  Bavaria,  for  example,  the  supervision  {euraUtl)  extends  to  the 
following  matters^** 

I. — Without  the  coi^nt  of  the  Government  such  forests  are 
not  sold,  leased,  mortgaged,  or  otherwise  alienated,  nor 
can  a  partition  take  place. 
II.-— Forests  cannot  be  cleared  or  converted  into  meadow  or 
arable  lands  either  wholly  or  partly. 

III. — ^To  seeing  that  the  forests  are  worked  properly,  not  wasted ; 
that  blank  places  are  i^tocked  and  restored  i  that  extra- 
ordinary fellings  do  not  take  place  without  specinl 
sanction. 

IV. — To  the  audit  of  accounts. 

Under  the  third  head  is  included  the  duty  of  seeing  that  there 
is  a  suitable  plan  of  operations  on  record^  and  that  it  is  properly 
carried  out ;  that  proper  precautions  are  taken  to  proteet  the  forest 
against  natural  calamities  as  well  as  forest  offences. 

In  all  laws,  as  in  France,  partition  is  forbidden*. 

The  commune  has  to  provide  the  protective  forest  staSL  It 
also  appoints  those  who  manage  the  local  forest  operations,  but  aiost 
select  persons  who  have  passed  the  necessary  forest  examinations. 

The  superior  forest  inspection  and  control  is  supplied  bj  the 
State  officials.  The  Qovernment  bears  the  cost  of  this,  bat  the 
commune  pays  all  exp^ises  of  local  management,  working,  and 
protection. 

4  Both»  §  83»  pag6  68.  The  Saxon  law  la  similar.  The  State  has  oxAy  &  **  csrtau 
supervision  "  {eine  gewisMe  iih^rwachwi§)  Qoenxel,  page  7)< 

*  Which  also  involve  seeing  that  rights  are  properly  settled  and  regelated,  that 
attention  has  been  given  to  making  the  yield  continnons  and  perpetual,  and  aoch 
as  is  most  in  conformity  vrith  the  wants  of  the  community  or  institotion« 

•  So  in  Austria^Law  of  1862,  Art.  21), 
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CHAPTER  VIII. 

UNDIVIDED  OB  SEABED  FOEESTS. 


(SBcnow  79,  Indian  Fokbst  Act.) 
§  1. — Foresii  really  shared. 

The  79th  section  of  the  Indiaa  Act  contemplates,  primarily, 
forests  which  are  really  the  joint  property  of  the  State  and  some 
individaal,  or  perhaps  a  village  or  community.  This  is  just  like  the 
"  fordt  indivis  *'  of  the  French  law^.  Under  that  law,  whenever 
the  State  or  a  public  institution  or  a  commune  has  an  undivided 
share  in  a  forest  with  private  individaals,  this  forest  is  under 
the  forest  rigime  and  the  State  appoints  the  guards,  and  in  fact 
manages  the  estate,  accounting  to  the  co-proprietor  for  his  share  of 
aO  proceeds. 

In  India  these  cases  are  not  common  ;  they  have  only,  as  far  as 
I  know,  arisen  in  the  Kalesar  forest  in  the  Ambala  district  of  the 
Panjib'j  and  are  now  illustrated  in  Bombay  by  the  Khot  villages. 

§  2. — Oihtr  analogous  hui  not  identical  cases. 
But  the  79th  section  also  includes  another  class  of  forests  in  which 
the  whole  property  is  not  shared,  that  is  to  say  Oovernment  has 
no  joint  right  in  the  property—- soil  and  products,  but  the  soil  may 
belong  to  an  individual  or  a  body,  and  Government  may  be  entitled 
to  all  or  some  of  the  produce, — trees,  grass  or  money  profits. 
So  that  this  section  can  be  applied  to  introduce  the  procedure 
under  Cbaptet  11^  where  that  procedure,  as  already  explained,  could 
not  otherwise  be  adopted. 

As  the  conditions  under  which  forests  coming  under  this  sec- 
tion  are  various,  and  not  in  all  cases  well  defined,  a  wide  discretion 

>  Cbd«  Vbv,,  Art.  118,  &e. 

*  Tn  this  caae  tbe  Oovernment  succeeded,  owing  to  failure  of  heirs  to  the 
ori^rinal  owner,  to  some  undivided  shares  in  the  whole  estate.  This  then  is  a 
^ettaine  "  f ortt  hidtvis." 
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has  been  left  to  Government^  and  it  will  be  lawful  either  simply  to 
issne  regulations  for  the  management  of  the  estate^  to  be  observed 
by  the  other  party  who  is  left  in  charge  of  the  estate^  or  to  under- 
take the  management,  accounting  to  the  other  party  for  his  interest. 

When  Oovernment  does  this,  it  may  either  formally  constitute 
the  estate  a  forest  under  Chapter  II,  or  extend  a  certain  protection 
to  it  under  Chapter  IV.  The  latter  plan  ought  not  to  be  adopted 
if  the  forest  is  permanently  to  remain  such. 

It  seems  to  me  quite  clear  that,  though  the  section  allows  of  any 
of  the  provisions  of  Chapter  II  being  applied, — i.e.,  all  need  not  be — 
there  will  rarely  be  any  occasion  to  make  any  exception,  if  the 
interpretation  I  have  before  suggested  of  Chapter  II  is  admitted. 
To  repeat  this  once  more,  it  is,  that  whereas  the  Chapter  II  pri- 
tnarily  applies  to  settlement  of  lands  which  are  to  be  State  forests, 
the  wording  is  directed  to  the  settlement  of  claims  to  land  and 
rights  adverse  to  the  State,  whereas  in  applying  it  to  settling  lands 
that  are  intended  to  be  mainly  or  wholly  for  the  benefit  of  commun- 
ities,  the  chapter  may  well  be  complied  with  by  settling  those 
rights  only  that  are  adverse  to  the  community. 

For  example :  in  the  Kangra  forests  of  the  Panjib  it  is  held 
that  the  soil  belongs  to  the  people,  and  the  people  may  graze  and 
take  what  wood  they  want  for  firewood  and  for  building,  on  certain 
terms;  but  apart  from  that,  the  timber  trees  belong  to  Government ; 
and  consequently  (which  is  frequently  overlooked),  GoTemment 
has  the  right  to  the  use  of  the  soil  to  support  the  trees  so  long  as  an^ 
trees  retnain  on  it.  Moreover,  Government  has  the  right  to  control 
the  foresti  and  has  always  established  this  by  making  and  enforcing 
rules.  Government  has  also  the  right  to  keep  one-third  (tihfii)  of 
the  forests  closed  for  reproduction*.     Here  then  is  a  case  in  which 

s  These  rights  in  Kangra  are  clear  from  the  old  Forest  Rales  of  1860.  Uzifor- 
tnnately  the  rule  for  closing  one- third  has  not  heen  carried  ont  as  intended. 
Inslead  of  changing  the  sitet)f  the  closed  third  as  the  mle  describes  (see  mle  2S  of 
the  Kangra  mles  nnder  the  general  rales  of  1855,  which  have  the  force  of  Uw).  the 
tih6(  at  first  closed  has  been  kept  np  ever  since,  so  that  this  has  got  to  be  looked  i»  as 
a  permanent  thing,  instead  of  a  series  of  thirds  being  closed  in  rotation. 
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the  soil  is  vested  in  the  villages,  and  the  produce  rights  are  undi- 
vided between  the  State  and  the  villages,  the  State  having  never 
g^ven  up  its  right  of  control ;  and  the  way  to'  constitute  this  a 
permanent  forest  estate  would  be  to  proceed  under  section  79  {c) 
and  Chapter  II  together,  in  the  manner  already  described  in 
Chapter  II,  sections  3  and  4iK 

In  Bombay  the  section  would  be  applicable  chiefly  to  forests  in 
villages  held  by  khots.  The  nature  of  the  khoti  tenure  will  be  found 
described  in  the  Revenue  Manual,  page  689.  It  was  for  a  long 
time  doubtful  whether  the  khot  was  entitled  to  an  occupancy  or 
proprietary  right  in  the  forest  and  waste  inside  his  "  khot "  or  not, 
He  claimed  it,  and  Government  did  not  assent.  Ultimately  a 
compromise  was  arrived  at. 

An  Act  of  the  fiombay  Council  (I  of  1880)  has  b^n  passed  deal- 
ing with  the  rights  of  khots,  and  opportunity  was  taken  to  intro- 
duce a  section  which  runs  as  follows  :— 

41,  And  whereas  it  is  necessary  in  the  general  interests  of  the  people  to  en- 

^,     able  Government  to  promote  the  extension  of  forests  in 
tote  nncaltivated  land  a  re-    villages  held  by  khots,  it  is  hereby  enacted  that  Gov* 

emment  may  at  any  time  constitute  any  nncultivated 
land  in  any  village  to  which  this  Act  extends,  or  may  hereafter  be  extended,  a 
/eserved  forest.  But  nothing  in  this  section  contained  shall  derogate  from  any 
rights  conferred  by  any  sanad  or  other  grant  made  by  any  lawful  authority. 

*  Here  it  may  not  be  inadmissible  in  a  note  to  remark  that  in  the  Eangra 
foreslA,  and  often  in  jointly  owned  forests,  there  is  a  tendency  in  individuals  to  look 
apon  plots  of  the  forest  as  their  own  ;  to  get  up,  in  fact,  by  lapse  of  time  and  sane- 
iion  €x£  tad^  acquiescence,  a  sort  of  irreguhir  yarlition  of  the  forest.  This  is  un- 
jiatliarised  and^must  be  steadily  disallowed. 

It  must  be  understood,  in  speaking  of  the  Kangra  forests,  that  I  am  merely 

fttatin^  what  may  l^alUf  be  done.    I  do  not  know  whnt  orders  Government  may 

actuallj^  pass.    It  may  be  that  Government  may  think  that  practically  the  people  of 

Kangr>^  ^^^^  1^^®^  allowed  to  possess  the  forest  with  so  little  interference  that  it 

firoald  ^  unadvbable  to  att€>mpt  to  put  the  forests  into  regular  conservancy,  even 

tbocigiii  that  conservancy  should  be  exercised  in  the  interests  of  the  people.    It  is  not 

to  be  eKpeeted  that  ignorant  people  will  assent  to  any  such  plan,  and  this  feeling  may 

be  ooiuii^^'Bd:  ^hat  is  a  point  quite  outside  the  sphere  of  a  Manual  of  Forest  law. 

If  it  l»  impolitic  to  preserve  the  forest,  it  must  disappear,  that    is  all.    Possibly   it 

will  be  thought  right  to  attempt  simply  to  continue  the  rules  of  1855-60  (returning, 

jjowewer,  to  their  spirit  and  intent)  as  a  sort  of  intermediate  plan. 
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SxplanaiUm. — For  the  purposes  of  this  section**  unooltiTated  knd  "  means 
land  which  has  not  heen  tilled  for  a  period  of  20  years  nett  heforo  the  Ist  June 
1879,  or  the  date  of  the  order  constituting  such  reserved  forest. 

And,  as  a  matter  of  faot>  the  khot  is  given  one-third  of  the  net 
income  of  the  forest  thus  managed  as  a  State  revenue,  in  reoogni- 
tion  of,  or  in  compensation  for,  bis  rights,  whatever  they  may  haYO 
been,  in  the  forest. 
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CHAPTER  IX. 

GOVERNMENT  CONTROL  OVER  PRIVATE  FORESTS  IN  CERTAIN 

CASES. 


Sbctioh  L— Thb  Indian  Law. 

§  1. — Tie  Principle  involved^ 

It  is  a  generally  admitted  principle  of  law  tbat  when  some  pub- 
lic interest  is  involved^  or  a  public  danger  is  imminent^  private  rights 
must  give  way  to  such  limited  extent  as  may  be  necessary. 

It  is  on  tliis  principle  that  the  law  for  the  '' Acquisition  of  land 
for  public  purposes^'  is  based. 

In  the  case  of  private  forests^  however,  it  is  often  sufEcient  to 
prevent  their  being  totally  cleared  off  and  cut  down^  and  to  enforce' 
their  being  worked  in  a  conservative  manner^  without  expropriat- 
ing the  estate  altogetheri  or  depriving  the  owner  of  the  whole  en« 
joyment  of  his  property. 

The  interference  in  such  cases  may  be  very  limited  and  there- 
fore no  compensation  at  all^  or  only  a  limited  compensation^  may 
be  necessary. 

§  2. — Popular  Ignorance  on  tie  euhject. 
It  is  sometimes  objected  by  persons  ill-informed  about  forest 
matters,  that  what  are  popularly  (but  not  very  accurately)  called 
the  ''climatic  influences  of  forests'' are  visionaiy  and  not  established 
on  a  sound  basis  of  proved  experience. 

It  is  true  that  the  precise  effect  of  forests  (and  still  more  so  the 
precise  extent  of  forest  which  has  any  effect)  in  increasing. the  rain- 
fall  is  not  yet  completely  known ;  but  there  are  many  other  effects 
of  forests  which  are  not  in  the  least  doubtful^  and  these  must  not  be 
overlooked,  or  confused  with  others  that  may  be  so. 

The  details  of  such  cases  of  forest  influence,  and  the  full  proof 
of  its  efficacy,  cannot  be  set  forth  in  a  Manual  of  Forest  law ;  but 
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from  a  legal  point  of  view  the  fact  (which  I  shall  presently  prove) 
that  these  effects  of  forests  are  admitted  to  be  true  and  are  accepted 
as  a  valid  ground  for  interference^  in  the  laws  of  every  one  of  the 
European  countries  in  which  forests  exists  onght  certainly  to  be 
admitted  as  a  proof  that  in  India  it  is  rights  in  some  cases,  for 
Government  to  interfere  to  prevent  the  destruction  of  even  purely 
private  forests,  on  such  grounds. 

§  S.'^Indian  Law  Provisions. . 
Chapter  YI  of  the  Indian  Forest  Act  deals  with  this  subject. 
There  is  no  necessity  in  Burma  for  such  provisions,  the  Act  therefore 
omits  them  :  all  forest  on  hill  ranges,  &c.,  is  there  at  the  disposal 
of  Government.  Section  85  enables  Government  to  interfere  with 
anf  forest  or  waste  land  (no  matter  whose  it  is),  so  far  as  to  prevent 
its  devastation.'  It  will  be  found,  practically,  that  to  effect  this 
object  it  is  necessary  to  prevent — 

(a)  the   total  clearing  of  the   land  so  that  it  ceases  to  be 

forest; 
{b)  burning  or  cutting  down  wholesale  the  surface  growth, 

even  when  it  cannot  be  called  '  forest ; ' 
(e)  the  excessive  pasturing  of  cattle,  whereby  either  existing 
forest  is  endangered,  or  if  (as  is  usually  the  case  where 
this  section  has  to  be  applied)  the  forest  has  already 
disappeared,  but  the  restoration  of  the  growth  of  gntsa, 
trees,  and  herbaceous  vegetation  is  prevented. 

According  to  the  circumstances  of  the  case^  it  may  be  necessary 
either  absolutely  to  prohibit  such  acts,  or  simply  to  regulate  the 
process. 

The  circumstances  under  ivhich  this  interference  is  allowed  are 
stated  in  the  Act^  and  the  local  Government  is  left  to  judge  that 
the  interference  is  necessary;  not^  however^  without  giving  the  forest 
owner  a  chance  of  being  heard,  as  I  shall  presently  explain. 

§  4. — Explanation  of  the  dattgers  which  arise  from  forest  denudation. 

Before  proceeding  to  deal  with  the  terms  of  the  Indian  law,    it 

may  l>e  well  to   call  the  student's  uttentiuu    to    the  circumstanevs 
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ander  which  the  law  can  be  called  into  operation.  I  will  exhibit 
three  circumstances  in  a  classified  order^  which  will,  I  hope,  ena- 
ble him  to  understand  and  to  remem.ber  what  they  are  : — 

I.'-'^Dangers  affecting  the  sail  in  mountain  countries — 

(a)  To  prevent  soil  being  wasted  or  cut  away  by  the  rain,  and 
the  formation  of  water  channels,  ravines,  and  torrents  on 
ridges,  or  slopes,  and  in  mountain  valleys ; 

(p)  To  prevent  falling  of  rock  and  rolling  stones  ; 

{e)  To  prevent  avalanches  or  masses  of  snow  sliding  down 
steep  declivities ; 

(iQ  To  protect  against  wind  and  storms. 

N.B, — The  d^ris  and  materialB  borne  down  as  the  result  of  any  of  these 
eatastiophea  may  block  roads,  destroy  bnildings  and  bridges,  cover  cultarable 
Lmdy  and  so  forth,  as  well  as  block  up  streams,  caasing  disastrous  floods. 

//• — Dangers  to  toater'Supply — 

(a)  To  maintain  the  supply  in  springs,  rivers,  and  tanks ; 
(6)  To  r^^late  the  periodical  filling  of  tanks,  &c ; 
(<?)  To  maintain  an  equable  discharge  of  water  into  streams  and 
rivers^  preventing  sudden  rises  of  the  water-level  by  the 
violent  discharge  of  mountain  streams  and  feeders  into 
rivers,  causing  consequent  floods  which  may  extend  far 
away  into  the  plain  country. 
ilLS.^The  breaking  of  the  yiolence  with  which  rain  falls  on  the  surface  is 
a  moat  important  effect  of  forests,  but  this  discharge,  if  violent  aud  unexpected, 
prodnces  the  calamities  mentioned  under  I. 

III,^^Danger  to  public  health  and  convenience — 

(a)  Prevent  spread  of  malaria  over  marshy  places,  &c.^ 

IV •'^Danger  {fhiefiy  in  the  plains)  to  land,  houses,  8fe, — 
(a)  To  protect  against  floods  ; 
(i)  Against  hot  winds  and  storms ; 
(c)  Spreading  and  shifting  sands. 

*  It  is  obvious  that  under  this  head  we  may  gradually  go  on  step  by  step  to  cases 
wbere  merely  general  amenity  and  sense  of  comfort  are  concerned  :'a8  where  a  country 
i«  grenerally  denuded  of  its  trees,  it  becomes  unpleasant  to  live  in  and  the  climate  is 
more  apt  to  be  extreme.  Our  Indian  law  does  not  attempt  to  go  beyond  cases  of 
distinct  and  actual  danger. 
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§  B. — Procedure  under  the  Act. 

The  procedure  in  cases  where  i^  is  necessary  to  prevent  tbe 
clearing  or  devastation  of  private  forests^  which  would  involve  any 
of  these  dangers^  is  first  of  all  to  issue  a  notice  calling  on  the  forest. 
owner  to  show  cause  (within  a  reasonable  time  fixed  in  the  notice) 
why  the  notification  declaring  the  necessity  of  the  case  and  the 
particular  remedy  required,  should  not  issue. 

NoquestioUj  it  will  be  observed,  arises  whether  the  land  is  forest 
or  not;  it  may  be  timber  forest,  or  a  tract  covered  only  with  brush- 
wood, herbage,  or  grass,  and  yet  it  may  have  the  desired  efiect*. 

The  objections  and  evidence  in  support  of  them  (if  any)  offered 
by  the  owner  are  heard  by  an  officer  specially  appointed,  who 
records  his  opinion,  which  is  then  'considered'  by  the  local 
Government. 

Supposing  the  local  Oovernment  to  decide  against  the  objec- 
tion (or  that  no  objection  is  offered),  then  a  notification  is  issued  in 
the  Gazette  tpecifying  the  limite  of  the  tract  and  declaring  the  prohi- 
bitions,  regulations,  &c.,  that  are  called  for.  This  of  course  will  be 
drawn  up  with  the  advice  of  a  forest  officer, 

§  6.— J/ertf  Protection  may  not  suffice. 
It  will  often  happen  that  mere  prohibitions  are  not  enoughs- 
actual  planting  works,  fencing,  levelling  of  soil,  erecting  weirs  across 
ravines,  and  other  appliances  familiar  to  students  of  reboisement 
works,  are  necessary.  Such  works  may  be  constructed  or  carried 
out,  but  always  at  the  expense  of  Government. 

§  1»^^Further  Steps,  wien  Owner  is  negligent,  8fe. 
It  may  happen  also— 

(1)  that  the  regulations  are  either  neglected  or  disobeyed ; 

(2)  that  the  works  cannot  be  properly  successful  without 

bringing  the  area  under  the  complete  control  of  the 
Forest  Department. 

*  I  need  bardlj  remind  the  reader  that  in  some  casee  land  aolidly  tnrfed  is  just  u 
good  m  protection  as  forest,  or  at  any  rate  ia  in  itaelf  sufficient  in  the  abaence  of  % 
denser  clothbg.  There  are  many  places  in  the  Alps  where  dang«r  ia  arerted  uok^U 
by  "  regazonuementy"  or  growing  turf  or  herbage  on  the  ground. 
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SJection  36  then  provides  that  after  another  notice  to  the  owner^ 
and  receiving  his  esplanation  or  objection,  the  land  may  be  taken 
under  tie  control  of  the  forest  offieer,  subject  to  all  or  any  of  the 
proyisions  relating  to  regularly  constituted  forest  estates,  i.e,^ 
''reserved forests  "  (Chapter  II). 

The  management  is  undertaken  accordingly,  and  the  profits  are 
paid  over  to  the  ovmer  after  deducting  cost  of  management 
(f  .^.,  the  Act  speaks  of  net  profits)^. 

§  8« — Cases  where  actual  Expropriation  i$  requieUe. 
There  are  cases,  under  the  circumstances  indicated,  where  the 
danger  is  very  imminent  and  where  the  land  is  in  a  bad  state,  and 
where  it  would  be  really  the  best  plan  for  all  parties  that 
Government  should  acquire  the  estate  outright.  Where  this  is 
the  case,  section  37  gives  power  to  Government  to  expropriate  the 
land  for  a  suitable  indemnity  under  the  Land  Acquisition  Act. 

In  any  case,  where  a  notification  under  section  85  has  been  issued 
if  the  Government  interference  is  kept  up  for  three  years,  the 
owner  may  require  Government  to  expropriate  the  land.  But  his 
claim  to  this  effect  cannot  be  made  before  three  years,  nor  after 
twelve  years  from  the  date  of  the  notification. 

§  9. — Voluntary  Submission  to  Conservancy. 
Anybody  may,  under  this  chapter  (section   38),  either  because 
his  estate  is  becoming  deteriorated,  or  otherwise,  apply  to  Govern- 
ment to  take  it  under  forest  management. 

SEcnoK   II. — ^European  Law  regarding  private  Forests  and 

OTHERS  HAVING  A  PROTECTIVE  CHARACTER. 

§  1. — Object  of  the  Section. 
It  will  now  be  instructive  to  compare  this  Indian  procedure 

7  Baty  I  take  it,  this  meftm  tlie  cort  of  establiflfament  and  sopervision  (proportion- 
zic  si) are  of  the  snper vising  officer's  pay  and  allowances)  and  of  ordinary  work;  not 
tbe  eTtrsordiataj  expenditnre  on  planting  and  reboisemeot  appliances,  because  sncb 
v^rks  are  by  the  last  clause  of  section  36,  constmcted  by  Governmsnt  at  its  own 
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with  the  law  in  other  coan tries.  This  will  establish  the  reasonaile- 
ness  of  sach  an  interference  as  was  legalised,  and,  moreovery  some 
special  points  may  come  under  our  observation  worthy  of  introduc- 
tion in  onr  practice. 

^  S. — The  French  Law  regarding  private  Forests. 

The  French  law  at  the  outset  states  that  private  forest-owuers 
will  enjoy  their  property  fnllyj  subject  only  to  the  provisions  of  the 
Code.  Those  provisions  will  be  found  in  Articles  117-124,  and 
Articles  136  and  219.    The  last  is  the  really  important  one. 

Under  it  the  clearance  of  forest  (def richement)  is  not  allowed 
without  the  proprietors  giving  four  months'  previous  notice  at  the 
office  of  the  Sous-pr£fet.  But  under  certain  circumstances  (to  be 
stated  presently)  the  Forest  Department  may  record  an  objeetion  to 
the  clearance. 

The  process  of  objecting  is  this  :  the  Forest  Department 
gives  warning  to  the  parties  interested,  and  sends  an  officer  to  inspect 
the  place  and  draw  up  a  minute  report  on  the  state,  situation,  and 
circumstances  of  tiie  forest.  This  is  communicated  to  the  forest 
owner,  who  is  at  liberty  to  record  remarks  on  it.  This  *'  prooes 
verbal,"  when  filed  in  reply  to  the  notice,  constitutes  the  depart- 
mental  act  of  objection  to  the  clearance. 

The  Pr^fet  in  Council  now  considers  the  matter,  and  notice  of 
his  decision  or  opinion  is  given  to  the  forest  officer  and  to  the 
proprietor,  when  the  whole  proceedings  are  sent  up  to  the  Minister 
of  Finance,  who  after  consulting  the  proper  section  of  £he  Conseil 
d'  E'tat,  finally  decides  the  matter. 

The  Minister  must  give  his  orders  within  six  months  of  tha 
departmental  objection  being  signified,  or  else  the  proprietor  is  at 
liberty  to  proceed  with  the  clearance. 

Article  220  states  the  circumstances  under  which  the  Forest  De- 
partment can  file  this  objection ;  it  is  when  the  preservation  of  the 
forest  *'  is  recognised  as  necessary''— 

(1)  for  the  maintenance  of  the  soil  on  mountains  and  slopes ; 

(2)  for  the  defence  of  the   soil   against  erosion  and  being 
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flooded  and  overborne  {envaiiAsemenl)  by  streams^  riversi 
or  torrents ; 
(S)  for  the  rnaintenanee  of  the   water-supply  in  springs  and 
streams  ; 

(4)  for  the  protection  of  dunes  and  the  coast  against  erosion 

by  thesea^  and  the  spread  of  sand ; 

(5)  for  the  defence  of  any  territory  in  sach  part  of  a  frontier 

zone  as  may  be  specified  by  a  public  order  of  the  Adminis- 
tration concerned ; 

(6)  for  the  benefit  of  the  pnblic  health  {salubritd  publiquef. 
The  other  provisions  of  the  Code,  Articles  117 — 12 1,  &c.,  relate 

to  minor  matters.  Private  forest  guards  must  be  approved  by  the 
Sous  pr^et  and  must  take  the  oath  of  forest  service.  Private  pro. 
prietors  may  claim  to  free  their  forests  of  rights  by  the  same 
means  as  Government  can  by  ''cantonnement'^  and  money  com- 
pensation ;  so  a  private  proprietor  can  keep  grazing  out  of  the 
growing  portions  of  his  young  forest,  and  can  apply  to  the  Admin- 
istration to  declare  what  parts  of  his  forest  are  not  safe  against 
cattle  and  should  be  kept  closed^. 

A  proprietor  who  makes  a  clearing  after  it  has  been  prohibited 
is  liable  to  a  fine  of  at  least  600,  but  not  more  than  1,500  francs,  for 

*  Certain  landiB  are  not  considered  "  forests  "  for  the  purposes  of  this  Article, 
for  example,  a  park  or  pleasnre-gronnd  attached  to  a  dwelling-house,  and  generally 
shiaII  plots  of  woodland  not  exceeding  26  acres  in  extent,  unless  Buch  plots  are  on 
the  summit  or  slopes  of  a  mountain,  when  they  are  not  excepted.  An  important 
exceptioD  also  is  that  if  the  wood  has  heen  planted  within  the  last  20  years,  it  is 
exempt.  The  idea  involved  in  this  role  is,  that  the  forest  is  not  a  gift  of  nature, 
which  the  proprietor  can  be  asked  to  use  for  the  benefit  of  the  neighbours  as  well  as 
himself ;  he  planted  the  wood,  and  if  he  had  not  done  so,  there  would  have  been 
none,  lo  that  no  one  can  complain  if  by  cutting  it  down  he  merely  leaves  things  no 
worse  than  they  were  naturally  (Article  224).  All  plantations  of  trees  on  the  tops 
and  abpes  of  mountains  are  declared  exempt  from  all  taxes  (de  tout  imp6t)  for 
30  years  by  Article  226.    This  is  to  enconrage  planting  in  such  situations. 

*  Article  124  gave  a  right  for  ten  years  after  the  passing  of  the  Code  to  the 
Marine  Department  to  have  a  first  refusal  of  oak  trees  of  a  certain  sise  whenever 
cat  for  sale  ;  this  has  now  expired. 

Article  136  requires  certain  facilities  to  be  afforded  in  getting  'oseraies'  (willow 
branches)  from  private  forests  for  the  Rhine  embankment  works. 
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every  hectare  cleared  (that  is  approximately  80  to  240  rupees  per 
acre),  and  to  be  made  to  replant  the  cleared  places  within  three 
years.  If  this  is  not  done,  the  department  may,  on  an  order  of  the 
Pr^fet,  do  the  planting  by  its  own  agents,  and  recover  the  cost 
from  the  defaolting^  proprietor. 

These  provisions  of  the  law  are  general,  and  besides  them 
there  are  the  special  laws  for  reboisement  and  covering  mth 
turf  and  herbage  (reg^zonnement)  denuded  mountain  areas,  and 
printed  together  with  the  Forest  Code  in  the  small  departmental 
edition. 

§  8.— Xa«;  (jf  Rebaieement  and  RegazonnemenU 

It  will  not  be  necessary  to  do  more  than  glance  at  the  prin- 
cipal  provisions  of  the  law  of  reboisement.  The  still  existing  law 
is  contained  in  the  reboisement  law  of  July  28th,  1860^  and  a  subse- 
quent law  of  1864.  But  a  project  for  a  revised  and  much  simpli- 
fied law  has  been  adopted  by  the  Senate  and  submitted  to  the 
Chamber  of  Deputies  in  January»1881,  and  it  seems  in  every  re- 
spect  probable  that  the  law  will  be  passed. 

The  law  of  1860  had  some  rather  complicated  provisions  for 
publishing  by  the  Executive  Government  a  ''  declaration  of  pablic 
utility,''  and'  then  the  perimetre  to  be  operated  on  was  declared, 
after  an  enquiry  by  a  series  of  authorities,  among  whom  was  a  special 
commission.  It  seems  that  this  discussion  included  the  question 
whether  the  work  was  needed  at  all,  and  whether  there  was  any 
danger,  which  it  seems  very  useless  to  allow,  since  the  profesdonal 
advisers  of  Government  are  the  best  judges  of  that. 

Various  provisions  were  made  in  cases  where  private  or  communal 
owners  of  land  in  the  declared  perimetres,  undertook  to  do  the 
work  themselves.  There  was  at  first  much  opposition  to  the  Iaw, 
and  it  was  urged  that  in  a  great  many  cases  it  would  be  as  well  or 
better  not  to  create  forests  {reiaiee  the  lands),  but  to  restore  the 
grazing  ground,  ue.,  the  soil  would  be  consolidated  by  restoring  its 
covering  of  turf  and  herbaceous  plants  ;  this  of  course  could  be  done 
with  much  less  restriction  on  the  communes,  and  in  a  much  8hoirt4^ 
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time  tbaa  reboisement.  A  further  law  for  '^  regazounement ''  was 
then  passed  in  1864.  Axiy  perimetre  formed  under  the  law  of  1860 
mi^ht,  OD  application  ofthe  commune,  be  reconsideredi  and  the  order 
for  its  reboisement  altered  by  the  substitution  in  whole  or  in  part 
ol  regazonnement. 

The  proposed  law  to  which  I  have  alluded  (and  of  the  passing  of 

which  I  have  yet  no  news)  combines  and  supersedes  these  laws,  but  it 

will  deal  with  the  old  areas  declared  under  the  law  of  1860-64  in 

the  following  way.     It  will  give  the  Forest  Department  three  years 

to  consider  the  whole  subject,  the  areas  being  meanwhile  maintained 

in  stalu  quo.    Within  this  period  the  Forest  Department  are  to 

consider  what  lands  it  will  be  desirable  to  retain,  and  to  publish   a 

list  accordingly.    All  lands  not  shown  in  the  list  will  then  revert 

to  the  unrestricted  enjoyment  of  the  proprietors.     A  further  period 

of  ten  years  is  fixed  for  the  settlement  of  all  claims  which  may 

arise  consequent  on  the  expropriation,  according  to  the  new  law,  of 

the  lands  which  are  selected  (and  which,  under  the  old  law,  may  not 

have  been  entirely  expropriated). 

The  new  law  will  deal  with  the  entire  subject  of  mountain 
slopes  and  their  preservation. 

Where  there  is  a  real  danger  actually  existing — the  soil  already 
ruined,  and  torrents  formed — works  of  restoration  will  be  neces- 
sary. This  necessity  will  be  declared  by  a  special  law  passed  by 
the  Chambers. 

The  passing  of  the  law  will  be  preceded  (1)   by  an  enquiry  in 
each  commune  concerned  ;  (2)   by  a  deliberation  of  the  Municipal 
Councils  of  each  commune  ;  (8)  by  a  reference  to  the  Council  of  the 
Arrondissemeniy  and  of  the  Conseil  GdnSral ;  (4)  by  a  further  refer- 
ence to  a  special  committee  under- the  presidency  of  the  Pr{feif  certain 
members  of  the  Councils,  two  members  to  represent  the  interested 
commanes,  one  engineer  and  one  forest  officer.     But  I  understand 
that  there  is  a  wide  difference  between  the  proposed  and  the  earlier 
law  in  this  respect.    The  necessity  for  action  and  the  existence  of 
the  dangler  will  be  taken  for  grauted  when  once  the  '^  law  "  for  the 
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undertaking  of  the  work  is  issued.   Any  further  objection  will  relate 
only  to  the  extent  of  the  perimfetre  and  other  subsidiary  matters. 

The  works  on  the  perimfetre  are  undertaken  by  the  State,  and 
the  area  is  acquired  as  State  property,  either  by  amicable  arrange- 
ment or  under  the  law  of  expropriation. 

Private  persons,  communes,  &c„  will,  however,  be  allowed  to 
avcrid  expropriation  and  undertake  the  works  themselves,  if  they 
can  oome  to  suitable  terms  with  the  Government :  and  they  may 
form  "  associations  "  with  a  certain  legal  status,  in  order  to  carry 
out  works  which  would  perhaps  be  beyond  the  power  of  any  one 

estate  by  itself. 

When  there  is  not  this  actual  existing  danger,  but  only  a  desire 
to  preserve  the  forest  so  as  to  prevent  the  possibility  of  danger*®,  the 
law  allows  public  aid  to  be  given  (by  gratuitious  gifts  of  seed, 
plants,  8cc.,  or  by  money  grants),  in  order  to  promote  works  of 
plantation   and  so  forth.    The  Article   224   of  the  Code,  which 


I . 


^"^  The  details  of  procedure,  as  to  how  private  penona  are  to  aigiiify  thatfliQy 
will  carry  oat  workB,  and  when  their  refusal  may  be  aasnmed ;  bow  the  works  are  to 
be  carried  ont  on  lands  expropriated,  and  how  an  account  is  to  be  sent  in  showing 
what  the  cost  has  been  (and  this  sum  he  will  have  to  pay  back,  if  he  daima  the 
restoration  of  the  land),  and  all  other  matters  will  b6  contained  in  an  Ordinance  to 
carry  out  the  law,  which,  in  fact,  is  like  our  "  Rules  "  made  under  the  Act 

The  procedure  under  the  law  is  somewhat  elaborate,  and  it  certainly  is  lar 
too  much  so  for  any  Indian  districts'.  The  fact  is  that  ignorant  mnnicipalitieB 
might,  and  I  believe  do  or  did,  give  very  great  trouble,  and  put  every  obatade  in  tlie 
way  of  reboisement  work.  Such  a  law,  so  restrained  by  the  elaborate  prooedun  for 
consultation  and  revision  of  every  project,  before  the  orders  for  the  work  can 
issue,  would  certainly  be  inefficacious  but  for  the  progress  of  public  opini^  the  fact 
that  in  many  cases  the  perimdtres  have  got  so  bad  that  the  necessity  for  action  has 
become  obvious  now  to  the  most  unreasonable,  and  above  all  the  example  tha^ 
successful  works  set  to  the  communes  in  the  country  round. 

It  must  of  course  much  depend  on  the  angle  of  inclination,  the  eLera^n,  the 
nature  of  the  soil,  and  other  circumstances,  what  sort  of  work  for  restoration^  wbetlier 
replantiAg  or  turfing,  or  growth  of  herbaceous  plants,  is  enough.  Sometiiiies  alternate 
belts  of  meadow  land  and  wood  prove  useful. 

A  system  of  fruitiSres  has  been  established  in  connection  with  gaionnement  wccka, 
which  I  understand  to  be  reserves  for  the  production  of  seeds  of  forage  plants  on  Ao 
large  scale  and  of  roots  for  cattle  feeding.  Such  devices  tend  largely  to  diminish 
inconvenience  and  opposition  to  the  necessary  works  of  closing  the  area  against 
grazing  a  necessity  which  no  country  and  no  climate  can  svoid. 
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ordinarily  exdades  plantations  made  within  the  last  20  years  by 
the  proprietor  from  the  rule  which  restricts  the  total  clearance  of 
forest  land^  is  declared  not  to  extend  to  any  reboisement  made 
under  this  law. 

In  the  same  way^  where  it  is  soflScient  merely  to  stop  or 
regulate  grazing^  without  taking  up  a  perim&tre  for  regular  reboise- 
ment operations^  the  land  can  be  subjected  to  protective  dosing 
against  grazing  {rniie  en  defens) «  This  can  be  done  whenever  ''  the 
soil  shows  signs  of  being  cut  up  by  ravines  or  the  soil  deteriorat- 
ing/' The  forest  administration  here  can  submit  a  formal  demand 
for  the ' mise  en  defend*  It  is  considered  by  the  same  series  of 
Councils,  &c.^  as  beforCj  and  the  matter  is  decided  by  the  FrSfeU 
The  closing  is  to  last  for  10  years^  but  may  be  renewed  with  the 
same  formalities.  The  rights  stopped  by  this  closing  are  compen- 
sated.  The  sum  paid  goes  partly  to  the  municipal  fund  of  the 
eommune,  partly  to  the  inhabitants  of  the  commune  whose  rights 
are  suspended.  The  forest  law  penalties  are  applied  in  cases  of 
infringement. 

A   third  stage  is  also  contemplated,  viz.,  when  neither  there 
is  an  actually  existing  state  of  denudation  or  torrent  action,  &c., 
nor  a  danger  such  as  would  demand  a  closing  of  the  area,  but 
simply  when  the  pasturing  of  cattle  ought  to  be  regulated  so 
as  to   preserve  the  grazing-ground  from  deterioration.     The  com- 
munes in  which  this  is  necessary  are  to  be  declared  in  a  list 
prepared  by  the  Forest   Department.    These  communes  are  them- 
selves to«propose  the  regulations  they  think  will  suffice,  and  these 
will  extend  to  fixing  the  number  and  kind  of  cattle  vi^ich  may  be 
allowed  to  graze,  the  beginning  and  end  of  the  season  of  grazing 
and  any  other  conditions  necessary  to  impose.     If  they  neglect  to 
do  90,  or  if  the  Forest  Department  do  not  approve  of  the  proposals, 
and  the  communes  decline  to  introduce. the  necessary  amendments, 
the  Pr^fet  is  given  power  to  enforce  the  regulations  recommended 
by  a  special  committee  assembled  for  the  purpose  of  deciding  the 
matter.     Certain  penalties  of  the  ordinary  criminal  law  are  applied 
in  case  of  a  breach  of  the  regulations. 


250  MANUAL  or  lORlSPRUDENCE   FOR   FORECT  OFFICERS. 

§  4. — Tie  Prussian  Law, 

I  will  now  torn  to  the  illustrations  afforded  by  German  legis- 
lation. 

In  Pmssia  a  law  was  passed  in  1875*^  whioh  applies  to  all  forests 
which  have  a  "  protective ''  character.  Practically,  as  State  and 
other  pablic  forests  are  already  under  the  forest  rigime  (which  is  not 
aflTected  by  the  law  in  question),  this  law  chiefly  affects  private 
forests. 

The  list  of  circumstances  under  which  action  may  be  taken  is 
given  here  for  the  sake  of  comparison  with  that  in  the  Indian 
Act.  Forest  has  a  protective  character  and  its  destruction  may  be 
prevented  when — 

{a)  The  soil  is  sandy,  and  consequently  neighbouring  lands, 
public  works,  and  watercourses,  natural  or  artificial,  may 
be  covered  up  or  choked  .with  sand  which  would  be  let 
loose  by  the  destruction  of  the  forest  which  winds  the 
soil  and  covers  its  surface. 

{b)  Where,  as  a  consequence  4>i  erosion  of  the  soil,  or  the  for- 
mation of  ravines  and  torrents  on  denuded  summits  and 
slopes  of  mountains,  subjacent  properties,  roads,  or 
buildings  are  menaced  with  injury,  or  with  beiug  buried 
beneath  landslips  and  falls  of  stones,  or  even  with  being 
carried  away  by  the  landslip  itself. 

(e)  Where,  if  forests  on  the  borders  of  rivers  and  watercourses 
were  destroyed,  the  neighbouring  estates  might  be  liable 
to  damage  from  floods,  or  where  works  of  all  kinds  are 
protected  by  forest  from  the  effects  of  tha  rush  caused  by 
the  sudden  melting  of  ice  and  snow. 

(i)  Where  the  clearing  of  forest  growth  would  diminish  the 
water-supply  in  streams  and  rivers. 

(e)  Where  such  clearing  might,  in  country  of  an  open  or 
generally  bare  character,  or  in  the  neighbourhood  <^ 

1  Jahrbacli  des  Preassischen  Font,  1876,  No.  8.    There  is  a  French  tranaloiiofl 
(which  I  have  nsed)  in  the  Bmme  det  JEatut  ai  For^lg,  Vol.  15,  page  240. 
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the  sea  coast^  expose  villages  and  their  cultivated  lands 
to  the  action  of  storms. 

In  all  these  cases  a  proposal  may  be  made^  and  a  decision  on  it 
given,  with  the  object  of  regulating — 

(1)  the  manner  of  catting  and    working  the  forest    (forest 

exploitation) ; 

(2)  the  execution  of  planting  works ; 

(3)  the  construction  of  accessory  wprks,  such  as  dams,  weirs, 

spars,  ftc. 

The  proposal  can  only  be  entertained  when  the  loss  to  be 
gruirded  against  is  shown  to  be  greater  than  the  loss  to  the  forest 
proprietor  from  suffering  the  restrictions  and  carrying  out  the  works 
proposed. 

Various  parties  who  have  the  right  of  initiating  the  proposal 
before   the  proper  public  tribunal  are  enumerated.    The  proposal 
has  then  to  be  examined,  and  one  of  the  members  of  the  tribunal 
(or  even  an  expert  tmconnecti^  with'  it)   is  appointed  as    Com- 
missioner to  draw  up  a  project  stating  the  regulation,  and  the 
works    required  in    the  ^  particular    case.    This   project   is   then 
deposited,  so  that  interested  parties  may  study  it  and  send  in  objec- 
tions if  they  wish  to  do  so*    Objections,  if  any,  are  decided  on  by  the 
tribunal.     The  question,  however,  whether  danger  does  or  does  not 
exist  (if  this  is. disputed)  may  be  gone  into  as  a  preliminary  before 
the  project  is  prepared. 

If  the  project  is  accepted  and  interference  takes  place,  the 
forest  proprietor  is  indemnified  for  his  loss  and  for  his  expen- 
diture on  planting  and  other  works.  The  party  making  the  pro- 
posal is  responsible  for  the  indemnity,  and  for  the  cost  of  making 
and  keeping  in  repair  the  necessary  works ;  but  in  cases  of  danger — 
(a),  (b),  and  {c) — the  proprietors  of  all  the  estates  menaced  must 
contribute  in  a  proportion  fixed  by  the  law. 

In  all  cases  the  forest-owner  must  contribute  to  the  expense  of 
works  of  protection,  in  a  proportion  also  fixed  by  the  law. 
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§  6.— 7%tf  Bavarian  £aw. 

The  Bayarian  law  of  1862,  Article  35^  provides  that  private  forest 
may,  as  a  rule,  be  cleared,  if  the  object  is  to  devote  the  land  to 
agricultarb,  to  make  it  into  a  vineyard,  or  restock  it  with  a  superior 
class  of  forest  trees ;  but  this  is  not  to  be  done  if  the  forest  is 
''  protective  "  (ScAutzwald),  Article  36  specifies  three  kinds  of  pro- 
tective forest  :— 

(1)  all  forest  on  summits  and  steep  slopes  of  mountains ; 

(2)  forest  which  protects  against  falling  stones  (''stone-shoots'' 

I  might  call  them — sudden  discharges  of  masses  of  loose 
stones),  avalanches,  and  landslips. 

(3)  forest  belts   which  protect     against  shifting  sands,  and 

against  the  destructive  action  of  rivers  and  streams. 
No  process  of  cutting  by  clearing  entire  blocks   {KaUAieb)   is 
allowed  in  any  protective  forest ;  nor  must  the  forest  be  *'  devas- 
tated''— worked  in  a  destructive  and  wasteful  manner  {verwustmn^). 
Blanks  and  deficiently  stocked  places  must  be  planted  up. 

§  6.— 7^tf  Austrian  Law. 

The  Austrian  law  of  1852  in  some  respects  resembles  the 
French  law. 

No  forest  can  be  absolutely  cleared  away  without  permission* 
State  forests  can  never  be  cleared  save  with  special  State  sanction 
in  certain  grave  and  exceptional  cases,  as  in  time  of  war,  &c. 

No  forest  can  be  ''  wasted  "  so  that  it  will  soon  cease  to  exist 
as  forest,  and  timber  growth  become  impossible'. 

Private  owners  may  be  compelled  to  re-stock  blanks  in  their 
forests  if  these  have  a  protective  character.  One  forest  must  not  be 
cut  down  so  as  to  expose  another  to  the  action  of  wind  and  storm ; 
a  belt  20  klafters  wide  must  be  left. 

In  all  forests  at  a  great  elevation,  or  on  steep  slopes,  and 
wherever  there  is  risk  of  the  soil  giving  way,  the  forest  must  onlj 
be  cut  in  narrow  strips,  which  must  be  immediately  re-stocked. 

'Arte.  6  mod  7. 
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Timber  forest  near  the  limit  of  tree  vegetation  mast  always 
be  cut  by  the  selection  method  (jardinage^ — ^planterhieb^),  as  this 
does  not  expose  a  large  area  of  soil  at  once. 

Forests  of  private  owners  are  said  to  have  a  protective  char- 
acter^ when  they  require  special  maintenance  and  treatment  in  the 
interest  of  the  "  security  of  the  population  and  the  safety  of 
poblic  and  private  property ''  against  the  various  dangers  which 
are  enumerated^  very  much  as  I  have  already  more  than  once 
enumerated  them.  Private  forest  in  such  case  may  be  placed  under 
lestrictions  {bann)  by  pablic  authority.  Compensation  can  be 
claimed  where  this  results  in  a  restriction  of  rights  and  the  enjoy* 
ment  of  the  property^ 

§  7. — Tie  Italian  Law. 

In  Italy  all  foreBtSy  within  certain  limits^^  are  placed  under 
the  provisions  of  the  Forest  \2iysr  [soUoposte  al  vineoio/orestale). 

But  lands  cultivated  with  vines,  olives,  and  fruit  trees,  and 
suitably  terraced^,  are  exempt  from  this  rule. 

Clearing  and  grubbing  up  by  the  roots  {dUboseamenio  e  dis' 
scdamenio)  is  prohibited;  but  permission  may  be  given  to  change  a 
forest  into  bond  fide  cereal  cultivation  if  it  is  shown  that  means 
are  provided  to  prevent  any  risk. 


s  ArtUleeS— 4. 

^  Article  19.  A  provition  is  added  which  I  should  say  was  singularly  ineiBca- 
doiia,  viz,^  that  the  forest-owner  is  to  take  an  oath  that  he  will  observe  (he  is  held 
responaible  for  so  doing,  besides)  the  special  regulations  prescribed  for  the  forest 
placed  in  '*bann."    Inspection  is  of  course  provided  for. 

*  The  forests  so  situated  are  described  in  the  law  (June  1877)  as  "  all  woods  and 
forests  and  lands  covered  with  woody  •stemmed  vegetation  (jnante  leffnosej—^a)  on  the 
create  and  slopes  of  mountains  up  to  the  upper  limit  of  the  growth  of  the  chestnut 
(Casia»ea  tetca),  and  (b)  those  which  from  their  nature  and  situation  might,  if 
they  were  cleared  away  and  rooted  out,  give  rise  to  landslips,  subsidences  of  soil, 
formation  of  precipices,  avulauches,  disturbances  (to  the  public  detriment)  of  the 
How  of  water,  alterations  of  the  consistency  of  the  soil  (s^.,  bringing  about  a  marshy 
state  of  the  ground),  or  damaging  local  hygienic  conditions." 

*  Compare  Hazira  Forest  Regulation,  11  of  1879,  section  20. 
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The  forest  committee^  lay  down  certain  principles  as  to  the 
maximum  amount  of  cuttings  the  method  and  locality  of  cutting, 
so  as  to  prevent  injury  to  the  soil  and  secure  the  natural  reproduc- 
tion of  the  forest.     To  these  the  forest-owner  is  bound  to  conform. 

The  forest  committee  was  charged  with  the  duty  of  making  a 
list  of  all  lands  that  came  within^  the  terms  of  law  in  their 
opinion,  and  provision  was  made  for  hearing  and  deciding  objections 
of  the  parties  interested,  to  this  list. 

There  is  a  chapter  on  reboisement  work.  It  is  not  necessary 
to  give  details.  It  applies  to  the  lands  under  the  for^  law 
{vineolaii)  according  to  the  terms  of  the*  statute.  The  proposal 
for  reboisement  work  is  originated  either  by  the  Minister  of  Agri- 
culture, or  the  provincial  or  communal  authorities.  The  work  is 
carried  out  at  the  joint  expense  of  the  Government,  the  province, 
and  the  communes  interested.    The  forest  committee  direct  the  work. 

The  State  is  always  allowed  to  expropriate  against  an  indemnity, 
any  of  the  lands  that  come  under  the  forest ''  vineolo"  unless  indeed 
the  proprietor  make  a  declaration  that  he  will  undertake  to  do  the 
reboisement  work  in  the  manner  and  within  a  limit  of  time  pre- 
scribed by  the  forest  committee. 

Provision  is  also  made  that  a  number  of  proprietors  wishing 
together  to  reboise  a  certain  area  may  form  themselves  into  a 
recognised  legal  association  {consoreio) ;  and  if  some  persons  havings 
lands  in  the  middle  of  the  group  will  not  join,  the  rest  may  claim 
to  expropriate  him  and  acquire  the  land  in  question,  so  as  to  enable 
them  to  carry  out  their  scheme^. 

,  7  A  committee  consistiog  (a)  of  three  members  nominated  by  the  ftovineial 
Council ;  (i)  of  an  engineer  nominated  by  the  Minister  of  Agricoltnre,  Industry 
and  Commerce ;  and  (c)  an  Inspector  or  8ab-inspector  of  Forests.  The  "  prefetto  "  of 
the  province  is  ex'offieio  president.    (See  note  at  page  80  ante.) 

^  I  do  not  go  into  detail,  as  of  conrse  this  list  has  long  ago  been  prepared;  it 
would  naturally  exclude  some  lands  that  might  have  been  included  by  older  law,  and 
Include  some  that  were  in  1877  for  the  first  time  brought  under  the  terms  of  the 
law  by  the  definition  above  described. 

*  Law  of  1877,  Article  14.  A  number  of  these  provisions  are  very  excellent  as 
provisions,  but  unfortunately  so  much  is  left  to  the  committees,  which  may  have  a 
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§  S.— iflw  of  Switzerland. 

Lastly^  in  this  review  of  contiDental  laws^  I  propose  to  notice 
the  general  law  of  1876  for  the  maintenance  of  protective  forests 
throaghont  Switzerland. 

In  many  cantons  there  exist  local  laws  for  the  preservation  of 
forests,  and  in  some  the  laws  have  been  well  observed  for  many 
generations^®.  These  laws,  even  where  they  exist,  vary  from  place  to 
place,  while  in  other  parts  there  were  as  yet  no  laws,  so  that  it  became 
highly  desirable  for  the  Federal  Legislature  to  ag^ee  on  a  common 
measure  for  protection  of  forests.  This  was  the  more  important 
because  the  destmction  of  forest  produces  evils  that  are  felt  far 
beyond  the  limits  of  the  canton  in  which  the  forest  lies.  The  action 
of  one  or  two  torrents  may  be  the  cause  of  sudden  and  disastrous 
floods,  which  affect  the  river  into  which  they  discharge  themselves, 
and  sweep  away  or  overflow  properties  many  miles  down-stream. 
A  road  may  be  covered  with  dSbris  from  a  single  badly  denuded 
locality,  and  the  communication  of  half  a  dozen  important  towns 
may  be  affected  by  it.     Hence  joint  action  was  especially  desirable. 

The  law  applies  to  all  mountainous  cantons  and  to  such  parts 
of  other  cantons  as  are  mountainous  and  as  are  declared  to  be 
subject  to  the  law.  In  this  zone  of  the  federal  forest  regime,  all 
forests,  public  or  private,  are  under  the  "  surveillance  '^  of  the  Con- 
federation, if  they  have  a  protective  character ;  and  all  public  and 
eammunal  forests  are  included,  even  if  not  strictly  speaking 
protective. 

Article  4  describes  what  protective  forests  are,  and  in  order 
to  complete  the  series  of  definitions  which  I  have  already  given  from 


ijority  of  igDorant  and  prqndiced  persons,  who  can  defeat  every  pmposnl  for 
enlightened  action.  Forest  restoration  demands  foresight  and  a  deliberate  consent 
to  put  np  with  some  present  inconvenience  for  the  sake  of  fntore  safety ;  but  the 
form  '  ignorance '  takes  in  forest  matters  is  always  a  shortsightedness  which  can  see 
nothing  but  the  present.    Hence  it  is  that  the  forest  law  has  worked  so  little  good 

In  Italy. 

*  JBspeeially  the  northern  cantons.    See  Mtvue  de$  Baux  et  IbrStg,  Vol.  XV 

(July  1876),  page  233. 
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several  European  laws  for  the  sake  of  comparisoD,  I  will  translate 
this  also : — 

'*  Forests  of  a  protective  character  are  those  which  by  reason 
of  their  elevation,  or  their  situation  on  steep  slopes,  on  mountain 
summits,  ridges,  spurs  {saillies) ;  or  in  the  catchment  areas  of 
streams ;  in  mountain  passes,  ravines,  and  along  the  banks  o£ 
streams  and  rivers ;  or  being  in  a  country  generally  devoid  of 
trees; — serve  as  a  protection  against  climatic  influences,  ravages 
by  wind-storms,  avalanches,  falls  of  ice  and  snow,  stone-shoots, 
subsidence  of  soil  (affaisement),  undermining  of  the  soil  by  water 
{affouillemeni),  erosion  of  ravines,  and  torrents  and  inundations^.  '* 

All  cantons  are  charged  with  the  duty  of  settling  and  declaring 
within  three  years  what  forests  come  under  the  law  and  what 
do  not ;  and  they  mu8l  demarcate  all  proteetiveforests  within  a  period 
of  five  years. 

The  Confederation  appoints  an  Inspector  and  staff  to  see  that 
everything  is  carried  out  according  to  the  law. 

Article  9  provides  that  the  cantons  shall  open  schools  of  forestry 
or  give  instruction  {au  moyen  de  conn  de  sylviculture)  j  so  as  to  pro- 
vide for  training  a  number  of  forest  employes. 

Article  11  unfortunately  leaves  it  to  the  authorities  of  cantons 
to  allow  any  part  of  the  forest  to  be  cleared :  this  is  very  daogeroos  ; 
but  complete  clearing  in  a  protective  forest  is  absolutely  prohibited, 
and  also  of  forests  in  the  neighbourhood  of  protective  forests^  if 
such  clearing  would  compromise  the  existence  of  the  protective 
forest. 

No  exception  can  be  made  without  sanction  of  the  Federal 
Council.  As  usual,  partition  of  communal  forests  or  their  alienation, 
is  prohibited. 

All  rights  of  grazing  and  other  forest  rights  are  to  be  got  rid 
of  by  compensation  within  ten  years,  if  they  are  ''  incompatible" 

'  Protection  against  shifting  sands,  or  against  malarions  influences,  wonld 
nstarally  not  find  a  place  in  Swiss  monutains. 
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with  the  maintenance  of  the  forest  in  such  a  state  as  to  fulfil  its 
object. 

Wood-rightSj  if  they  cannot  be  bought  out  with  money^  may  be 
conunuted  for  a  '*  parcel  of  land  of  the  same  nature  '^  elsewhere. 
(Article  14). 

All  rights  may  be  regulated  and  restricted  to  being  exercised  in 
certain  portions  of  the  forest  only^  or  they  may  be  if  necessary 
''  suspended  or  suppressed  '*  (I  presume  with  compensation  under 
the  preceding  article). 

No  new  rights  are  allowed  to  grow  np. 

All  forests  are  to  be  managed  according  to  schemes  of  working 
which  are  to  fix  the  maximum  annual  yield. 

The  cantons  are  to  arrange  for  the  protection  and  exploitation  of 
the  forests. 

Avery  necessary  provision  then  follows.  Hitherto^  the  law 
has  only  spoken  of  the  protection  of  existing  forests^  but  there  may 
be  many  cases  where  now  there  is  only  bare  land  where  there  ought 
to  be  forest.  Article  21  then  provides  that  "  lands  which  might 
become  important  protective  forests  within  the  meaning  of  Article 
4'^  shall  be  reboised  on  the  requisition  either  of  the  Government 
of  the  canton  or  of  the  Federal  Council. 

If  these  lands  appear  to  be  private  property^  they  must  be 
expropriated  under  the  usual  law. 

The  Confederation  will  lud  with  its  common  funds  important 
works  of  reboisement. 

These  are  the  chief  provisions  of  the  law  which  are  likely  to 
interest  an  Indian  student*. 

« 

>  Wfa«ii  I  nodTed  the  text  of  this  law  there  wae  still  an  opportanitj,  though  a 
short  one^  tor  if  being  altered;  bnt  I  have  not  heard  of  anj  amendment  being  intro- 
dooed. 
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CHAPTER  X. 
OF  RULES  MADE  UNDER  THE  ACT. 


§  I. — Reason  why  Bulet  are  required. 

The  idea  of  leaving  the  details  of  a  measure  to  be  worked  out 
by  local  rules^  while  the  principles  are  laid  down  in  the  Act  itseir, 
is  not  pecnUar  to  India.  The  French  Code  of  1827  is  supple- 
mented by  the  "  Ordonnance/'  which  is  nothing  less  than  a  set  of 
subsidiaiy  rules^  though  not  quite  of  the  same  nature  as  rules  made 
under  the  Indian  Forest  Act.  But  in  India  there  is  a  peculiar 
necessity  for  enlarging  the  power  of  making  rules,  because  the 
Act  has  to  apply  to  different  proviuces^  with  people  speaking 
different  languages^  and  with  considerable  variety  of  local  usages, 
domestic  and  agricultural  wants,  and  living  under  widely  different 
physical  conditions. 

The  rules  made  under  the  Act  are,  in  fact,  parts  of  the  law 
which  it  would  be  inconvenient  to  enact  by  the  Central  Legislature, 
and  which  are  referred  by  delegation  to  the  local  Government. 
Bules  under  the  Act  are  consequently  of  the  same  general  char- 
acter as  sections  of  the  Act  itself.  In  other  words,  the  rules  must 
deal  with  matters  which  properly  come  within  the  scope  of  legis- 
lation, that  is,  involve  the  creation,  extension,  or  limitation  of  some 
right  or  obligation,  or  impose  some  penalty  or  forfeiture;  they  do 
not  concern  themselves  with  matters  of  executive  regulation  or 
departmental  practice,  which  can  be  prescribed  by  executive 
authority,  and  do  not  need  legislative  authority  to  give  them 
force. 

This  point  is  not  unimportant,  because,  quite  contrary  to  tite 
principle  so  stated,  local  rules  are  sometimes  sent  up  for  sanction 
which  are  full  of  matters  of  executive  order,  or  departmeatal 
administration,  such  as  the  contents  of  schemes  of  working,  the 
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salary  or  percentage  of  collections  to  be  allowed  as  remoneration 
to  village  and  other  forest  officers^  and  such  like^. 

If  we  go  through  the  Indian  Act'  we  shall  find  that  there  are 
various  sections  which  give  power  to  make  rules :  these  are  sec- 
tions 14^,  15,  26»,  and  25  (last  clause),  27,  31,  41,  51,  75. 

All  rules,  without  exception,  have  the  force  of  law  so  far  as  they 
are  consistent  with  the  Act  (section  77),  provided  they  have  been 
published  in  the  local  official  gazette. 

It  will  be  observed  that  rules  are  to  be  made  from  "  time  to 
time/^  or  (as  in  the  Burma  Act)  it  is  said,  in  a  separate  section 
once  for  all,  that  all  powers  to  make  rules,  &c.,  may  be  exercised 
from  time  to  time.  This  is  a  legal  form  which  obviates  the 
objection  that  power  given  to  make  rules  {without  such  qualifying 
phrase)  could  only  be  exercised  once,  and  would  be  exhausted  when 
once  rules  had  been  made,  so  that  no  further  addition  or  amendment 
or  new  issue  of  the  rules  would  be  possible. 

It  is  declared  that  rules  for  the  management  of  village 
(communal)  forests,  under  section  27,  rules  regarding  protected 
areas  (section  31),  and  rules  regarding  the  control  of  timber 
in  transit  (section  41),  require  the  sanction  of  the  Governor- 
General  in  Council,  as  an  additional  condition  to  their  lega}  valid- 
ity* The  Burma  Act  has  not  adopted  this  not  very  necessary 
addition.  •  The  only  use  of  it  is  that  a  certain  amount  of  uni- 
formity in  the  rules  is  obtained.  And  it  may  be  considered  that, 
as  the  rules  under  section  41  really  amount  to  a  measure  of  local 

^  It  IB  urged  that  It  it  convenLent  to  have  all  the  rules  relating  to  a  subject  in 
ona  set  or  series,  so  that  the  subordinates  who  have  to  work  the  rules  may  under- 
tftend  the  whole  subject,  both  in  its  departmental  and  legal  bearings.  That  may  be 
very  true,  and  there  ia  nothing  whatever  to  prevent  the  local  authority  printing  and 
publishing  the  rulea  whieh  require  legislative  authority,  along  with  the  notifications 
of  &M^  and  rules  of  practice  relating  to  the  subject  in  such  a  form  that  officers  and 
tiie  public  may  have  the  whole  in  a  convenient  pamphlet.  But  that  ia  quite  a 
different  thing  from  placing  under  a  common  heading,  as  covered  by  legislative 
sanction,  a  mixed  mass  of  rules  that  do,  and  rules  that  do  not,  require  that  sanction. 

*  The  Burma  Act  is  so  similar  that  the  student  can  easily  make  the  comparison 
for  himself. 
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legislation  in  which  important  restrictions  may  be  placed  on  the 
ordinary  liberty  of  transporting  property,  it  is  right  that  the 
highest  authority  shonld  conrider  and  sanction  the  rules.  This 
reason  could,  however,  hardly  be  given  in  case  of  rules  under  sec- 
tions 27  and  81,  which  are  matters  that  ought  to  be  left  entirely 
to  local  consideration. 

The  subjects  on  which  the  roles  may  be  made  are  as  follows  :-^ 

!•  Rules  for  the  guidance  of  Forest  Settlement  OflScers  award- 
ing compensation  for  rights  (section  15) ; 
2.  Rules  for  the  general  management  of— 

(a)  permanent  (reserved)  forests  (section  25,  last  clause.) 

[KoTS.— ThMe  will  nurely  be  wanted,  since  the  numBgement  will,  aa  oar  wotk 
ppogpeiacg,  be  dependent  on  working  scbemee,  wlucb,  thongb  deputmentaU j  authori- 
tative, ooald  not  be  held  to  be  in  the  natore  of  legal  rules.] 

{6)  Rules  for  hunting  and  fishing  in  reserved  forests.  (Sec- 
tion 25t). 

(c)  Rules  prescribed  for  regulating  rights  admitted  to  be 
exercised  in  reserved  forests.     (Section  14). 
S.  Rules  for  management  of  village  forests.    These— 

(i)  Regulate  the  system  of  working ; 

(ii)  Prescribe  the  conditions  under  which  the  village  enjoys 

the  produce,  &c. ; 
(iii)  Lay  down  the  duties  of  the  village  for  the  {>rotection 
and  improvement  of  the  forest*  (Section  27).  (Sanc- 
tion of  Governor-General  in  Council  necessary). 

4.  Rules  for  the  management  and  utilisation,  as  well  as  for  the 

protection  of  areas  called  in  the  Act  ''Protected  Forests." 
(Section  SI).    The  subjects  of  the  rules  are  specified  in 
section  31.    (Sanction  of  Governor-General  necessary) ; 

5.  Rules  for  the  control  of  timber  in  transit,  whether  by  Ismd 

or  water.  Separate  rules  are  usually  made  for  each  kind 
of.  transit.  The  subjects  are  specified  in  section  41* 
(Require  the  sanction  of  the  Governor-General) ; 

6.  Rules  for  management  of  drift  timber,  salving  and  disposing 

of  it— «ubjeots  specified  in  section  5 ; 
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7.  Rules  for  prescribing  the  duties  of  /oresi  officers  (section 

8.  Rules  regarding  payment  of  rewards  io  informers  (seeiiou 

754); 

9*  Rules  which  may  be  required  in  some  places  where  valuable 
trees,  such  as  teak^  blackwood,  and  so  forth^  belong  to  OoO' 
emmeiti,  but  the  land  on  wAici  they  stand  is  the  property 
of  (or  in  occupation  of) /^rtra^  persons;  to  protect  the 
growth  and  reprodmetion  and  provide  for  their  disposal 
(section  75c); 

10.  General  subsidiary  rules  which  may  be  made  on  any  subject 
necessary  in  order  ''  to  carry  out  the  provisions  of  the 
Act/' 

Some  of  these  rules  axe  such  that  they  prescribe  conditions  and 
termsj  and  do  not  require  any  penalty.  But  in  all  cases  where  a 
breach  of  a  rule  is  clearly  a  penal  one,  and  there  is  no  special 
penalty,  then  the  penalty  of  imprisonment,  which  may  extend  to  one 
month,  or  ^fine,  which  may  extend  to  rupees  five  hundred,  or  both, 
IB  in  all  cases  applicable*     (Section  76)* 

No  penalty  need  be  attached  to  any  rules  made  under  section 
25,  since  section  25  itself  specifies  penalties.  The  same  applito  to 
rules  made  under  section  31.  But  rules  under  section  41  are 
(section  42)  to  express  their  own  appropriate  penalties  within  the 
limits  fixed  by  section  42.    And  so  with  rules  vmder  section  61« 

§  2.— -Jfeajifny  of  Local  Oovemrnent* 
It.  will  be  asked  what  is  meant  by  the  '^  Local  Government " 
which  makes  rules  ?  It  must  be  borne  in  mind  that  the  General  Clauses 
Act  I  of  1868  (section  2,  No.  10),  as  regards  all  Acts  faasedsubse^ 
juent  to  it,  makes  the  term  ''  Local  Goyemmenf  mean  not  only 
ihe  Governor  or  Lieutenant-Governor,  but  also  the  Chief  Commis- 
sioners. So  that  although,  strictly  speaking,  in  those  provinces 
•taken  onder  the  direct  management  of  the  Government  of  India, 
like  Burma.,  Oudh,  and  the  Central  Provinces^  the  Governor- 
General  in  Council  is  the  local  Government,  still  the  functions 
of  the  local  Government  are,  by  this  definition,  delegated  in  all  cases 
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where  the  term  ''  Local  Government  '^  is  used  without  any  restric- 
ting  or  explaining  clause  in  Acts  subsequent  to  3rd  January  186S'. 

^  3. — Bemarhi  .  egarding  Rules. 

A  few  words  of  explanation  regarding  the  object  and  nature 
of  the  rules  may  now  be  offered. 

Rules  coming  unedr  the  headings  previously  numbered  1,  2,  8, 
5,  6,  8  require  no  explanation  in  this  respect. 

Rules  under  section  81  are  somewhat  peculiar :  the  subjects  on 
which  they  are  to  be  made  are  specified^  but  it  will  be  observed  that 
the  penalties  in  section  82  apply  partly  to  breaches  of  rule  as  such, 
and  partly  to  acts  which  are  offences  against  the  declarations  or 
prohibitions  notified  under  section  29. 

It  is  obvious  that  rules  cannot  be  made  to  clash  with  such  pro- 
hibitions. 

For  example,  if  a  prohibition  has  been  issued  against  clearing 
land  for  cultivation,  this  is  absolute  (as  long  as  it  is  nnrescinded), 
and  rules  cannot  be  made  to  allow  cultivation  under  certain  condi- 
tions K  Not  so  with  reserved  trees ;  for  here  the  declaration  under 
section  29  does  not  say  Uiat  the  trees  are  never  to  be  touched  or 

*  In  Acts  preyioQB  to  thb  date  (on  which  the  General  Clanses  Act  received  anent) 
tlie  definition  does  not  of  course  apply,  and  then  the  term  "  Local  Qovemmenf  was 
nsed  strictly  ;  end  when  the  Governor-General  desired  to  delegate  his  ftinctiona  at 
Local  Government  to  the  Chief  Commissioner,  who  was  the  Local  Adminiatmtorof 
his  orders,  he  did  so  hy  a  special  Act»  or  hy  words  in  an  Act.  Thus,  in  1867,  the  Act 
Ko.  XXX II  was  pwsedto  delegate  certain  powers  to  the  Chief  CommisBonera  of 
Burma,  the  Central  Provinces  and  Oodh.  Powers  under  all  sections  of  the  Police 
Act  V  of  1861  (except  section  4)  were  delegated  in  this  way  for  example^  In  tha 
old  Porest  Act  (VII  of  1865)  special  provision  was  made  for  giving  powers  to  Chief 
Commissioners. 

This  definition  in  the  General  Clauses  Act  does  not  <q>erate  to  delegate  powers  if 
there  is  anything  to  the  contrary ;  and  when  Assam,  for  instance,  was  separated  from 
Bengal,  special  Acts  were  passed  which  made  the  Governor  General  the  Local  Govern- 
roent,  and  he  had  by  notification  expressly  to  delegate  eertun  powers  which  he  had 
as  llocal  Government  to  the  newly-created  Chief  Commissioner;  powers  <^  a  Local 
Government  under  Act  VII  of  1878,  are  among  them  (Notification  No.  522^  HonM 
Department  t  QatetU  ^  India,  18th  April  1874,  page  182). 

*  This  has  not  always  been  attended  to.    I  have  seen  a  draft  in  which  it  was 
said  that  no  cultivation  could  be  effected  without  permission,  &e.    Such  a  mW 


RULES  HADB  UNDER  THE  ACT.  263 

• 

utiliaedj  but  0QI7  that  they  are  ''  reserved ;  ''  consequently  rules  may 
prescribe  the  way  in  which  trees  reserved  may  be  cut  and  utilised  ; 
only  damage  to  such  trees  is  absolutely  forbidden. 

Rules  coming  under  head  7,  are  very  important^  as  will  be  further 
seen  in  the  chapter  relating  to  the  organisation  of  the  forest  service. 

The  Act^  speaks  throughout  either  of  "a"  or  "any"  forest 
officer^  or  else  of  ''  the ''  forest  officer ;  and  in  certain  sections 
(Article  67)  speaks  of  officers  ''specially  appointed."  In  the  first 
case^  of  course^  there  is  no  doubt  that  all  forest  officers^  of  what- 
ever  grade,  can  act ;  but  in  the  second^  "  the  "  officer  is  "  the  proper 
officer"  or  the  officer  ''duly  empowered  in  that  behalf."  Con* 
sequently  rules  under  section  75  are  needed  to  tell  us  wio  in  these 
circumstances  is  "  tie  "  forest  officer. 

In  the  Burma  Act  another  plan  has  been  followed.  In  this^  all 
acts  are  either  done  by  "  any  "  forest  officer^  or  by  one  "  specially 
empowered. "  This^  equally  with  the  Indian  Act>  requires  a  further 
expression  of  the  pleasure  of  Government;  but  while  in  the  Indian 
Act  this  is  done  by  rules  under  section  15 [a),  in  Burma  it  is 
done  by  official  notification,  declaring  such  and  such  grades  of 
officers  to  be  "  specially  empowered  "  to  act  under  such  and  such 
sections. 

Rules  under  head  9  refer  to  those  cases  (which  occur  chiefly  in 
Bombay,  but  sometimes  in  other  provinces)  in  which  certain 
fruit  or  more  valuable  timber  trees  growing  on  otherwise  private 
land  belong  to  Government^   and    Government  has    a  right   to 

could  only  be  made  either  where  no  prohibition  had  iBined,  or  in  parts  of  the  area 
to  which  the  prohibition  did  not  apply;  for  if  caltiTation  has  been  prohibited, 
that  means  that  the  Collector  it  to  refute  all  applieaiiont.  It  is  obvious  that  no 
waste  land  even  now  exists  in  which  persons  are  permitted  to  seise  on  and  occupy 
Selds  without  permission ;  but  the  object  of  the  prohibition  is,  that  no  such  permis- 
sion sboold  be  given.  And  so  if  there  has  been  a  prohibition  against  charcoal- 
burning,  cutch-boiling,  &c. 

*  The  sections  16^  86,  67*  and  00  (if  a  forest  olBcer)  contemplate  the  special  ap« 
pointment  (by  notification  or  otherwise)  of  the  forest  officer  intended  to  be  em- 
powered ;  sections  43,  44,  45,  49, 62,  55,  58,  61,  62,  68,  64,  69, 71,  72,  74,  75,  78,  82 
speak  of  ^^  a"  or  "any  "  forest  officer;  sections  20, 24  25  (0  88.  88,  46.  47,  60,  56 
•peak  of  "  the  *'  forest  officer  (as  known  by  rules  under  section  75a). 
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interfere  so  far  as  to  prof  eel  the  trees,  see  to  their  reproduetum  (if 
this  is  part  of  the  right,  but  of  course  the  introduction  of  the  term 
in  section  75  {e)  does  not  create  the  right  unless  it  exists)^  and 
provide  for  their  diapoial. 

It  is  obvious  that  it  may  be  very  desirable  to  effect  this  object, 
although  the  land  is  so  conditioned  that  it  could  not  come  under 
Chapter  IV,  nor  yet  be  considered  as  in  any  sense  a  forest,  whether 
''undivided''  or  otherwise. 

Rules  noted  in  the  10th  heading  (section  75  {d)  )  would  cover 
the  case  of  all  matters  which  require  to  be  provided  under  the  Act, 
and  which  do  not  come  within  the  specific  enumeration  of  the 
subjects  for  rules  under  sections  31,  41,  and  51.  They  possibly 
might  be  required  in  other  matters,  as  in  connection  with  timber 
duty  and  its  levy. 

§  i.^-Bemaris  on  drafting  Eulei. 

In  drafting  rules,  it  should  be  borne  in  mind  that  the  terms 
must  be  consistent  with  the  Act.  The  language  should  be  precise 
and  yet  simple.  Vague  or  general  phrases  which  can  be  twisted  to 
two  or  more  meanings,  must  be  avoided. 

It  is  of  great  importance  that  terms  which  are  defined  in  the 
Act,  when  used  in  the  rules,  should  bear  the  legal  meaning'  tbey 
have  in  the  Act.  And  to  secure  this,  the  rules  should  open 
with  a  clause  stating  that  all  terms  used  in  those  rules  and  defined 
in  the  Forest  Act  have  the  same  meanings  as  they  have  in  the 
Act. 

When  rules  are  made  under  sections  81, 41, 51,  &c.,  where  a  list 
of  the  topics  or  heads  of  rules  is  given  by  law,  care  should  be  taken 
that  each  rule  can  be  clearly  shown  to  come  under  one  or  other  of 
those  heads.  If  further  points  are  to  be  ruled,  not  so  included,  but 
still  within  the  general  terms  of  the  law,  they  should  be  exhibited 
as  made  under  the  general  subsidiary  powers  of  section  75. 

Matters  of  administrative,  departmental,  or  executive  order, 
which  do  not  require  the  sanction  of  the  Act,  and  which  the  Lioeal 
Oovernment,  or  even  the  Conservator  or  the  Divisional  Offioers,  can 
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order  as  an  exeeatiye  matter,  should  not  be  introdnced,  as  already 
explained.  It  may  indeed  be  sometimes  necessary,  in  order  to 
make  a  sabject  intelligible,  or  to  obviate  any  misapprehension,  to 
make  mention  of  some  matter  which  does  not  require  actual  legis- 
lative sanction ;  but  this  should  be  introduced  only  when  absolutely 
necessary,  and  as  sparingly  as  possible. 

It  will  be  observed  that  when  the  Act  g^ves  power  to  the  local 
Government  by  rule  to  authorise  routes  for  export,  or  to  levy  fees 
on  passes,  ftc,  the  rule  must  specify  the  routes  and  fees.  But  the 
role  is  often  drafted  s(His  to  declare  that  an  authorized  route  is  one 
on  which  the  Conservator  has  established  depdts  for  the  examiaa- 
tion  of  timber,  and  which  he  has  duly  notified,  or  the  fees  for 
passes  are  such  as  the  Conservator  shall,  with  approval  of  so  and  so, 
notify.  This  is  illegal :  it  is  held  to  amount  to  the  delegation 
to  the  Conservator,  &c.,  an  authority  which  the  Act  says  is  to  be 
exercised  by  the  local  Government  itself,  subject  to  the  sanction 
of  the  Governor-General  in  Council.  And  so  with  regelating 
payments  by  rule  under  section  Sl(^  ^  The  rule  must  specify  this, 
not  say,  that  the  payment  is  such  as  the  Conservator  of  Forests  in 
consultation  with  the  Deputy  Commissioner  publishes  in  the  bazaar 
or  such  like^. 

•  la  the  Burma  Aet,  it  ^U  be  obMrved  (section  86il  ftc.)  it  is  said,  tlutt  the 
ndee  may  '•  preMribe  or  amtiorite  some  apeeifled  ojleer  to  preteribo*'  the  fee^  &o.; 
this  obTiates  the  difficnlty. 

7  It  has  been  held  that  under  section  41{h)  a  role  conld  not  be  made  requiring 
passes  for  dkareoal,  because  this  is  not  included  in  the  definition  of  **  timber  '*  or  of 
"  forest  produce."  I  suppose  that  it  is  held  to  be  no  longer  "wood,"  but  a  nooa 
tpeeier;  1  can  hardly  think,  however,  that  this  is  maintainable  for  the  definition 
clause  does  not  say  that  theie  things  are  forest  produce  and  no  others,  but  that  the 
tesm  ineludei  the  things  mentioned :  and  charcoal  is  so  very  obviously  an  article  of 
forest  produce  that  the  matter  could  hardly  be  doubted.  In  the  Burma  Act  the 
word  has  been  added  in  the  definition  clause. 

1  may  also  note  that^  according  to  the  customs  of  legal  interpretation,  when  it 
is  said  that  a  thing  is  done,  or  may  be  done,  by  some  specified  means  or  agency 
"  or  otherwise  " — ^the  word  oiherwise  does  not  mean  (in  fact)  to  imply  emolkor  or 
di/fermd  method^  but  some  method  analc^oiu  to  that  mentioned. 


PART  m. 

THE  CRTMIKAl  1A¥  AS  APPLIED  TO  THE  PROTECTION 
OP  FORESTS  AND  THEIR  PRODUCE  IN  TRANSIT. 
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CHAPTER  XI. 
PROTECTION  OP  FORESTS  AGAINST  NATURAL  CALAMITIES. 


[NoTS.— Tbronglioat  these  cbapters  it  is  expected  that  the  student  will  refer 
to  the  Forest  Act  and  the  Indian  Penal  Code',  and  read  the  text  of  each  section 
referred  to.] 

Forest  estates,  as  I  have  remarked  in  a  previous  chapter,  are 
threatened  with  two  great  classes  of  dangers,  one  is  the  large 
class  of  natural  calamities,  the  other  a  still  more  extensive  group 
of  trespass  and  offences  by  men  and  cattle.  Against  the  former 
the  law  can  only  make  indirect  provision.  It  can  insist,  for  example, 
on  one  proprietor  keeping  up  the  whole  or  part  of  his  forest,  so  as 
sot  to  cause  the  exposure  of  the  neighbouring  forest  or  other  pro- 
perty, to  the  fury  of  the  wind,  or  the  sweep  of  avalanches  and 
snow-drifts.  It  can  prohibit  the  destruction  of,  or  interference 
with,  birds  of  some  or  all  kinds,  in  order  that  these  may  multiply 
and  destroy  the  grubs  or  larva  of  insects  *  that  attack  wood,  and 
caterpillars  that  eat  off  the  eaves  or  injure  the  leading  shoots  of 
trees.  Legal  provision  may  be  made  for  requiring  assistance  of 
right-holders  and  others  in   destroying  caterpillars  or  locust-grubs. 

The  rules  which  regulate  hunting  may  be  the  means  of  en- 
couraging the  destruction  of  those  wild  animals  which  are  injuri- 

»  Act  XLV  of  I860,  as  amended  by  Act  XXVII  of  1870  and  Act  VIII  of  1882. 
The  Istter  oomee  into  force  on  Itt  Jannary  1883  and  will  affect  several  sections,  chiefly 
cleariD^  op  by  legisUtive  authority  some  points  that  are  now  held  on  the  authority 
of  decisioiis.    This  Code  is  quoted  as  Indian  Penal  Code. 

*  In  several  continental  countries  there  are  laws  for  the  protection  of  birds ;  and 
r  have  read  some  rather  detailed  legal  rules  about  the  collection  of  ants'  eggs 
(M>.called — properly  pupai),  ants  being  useful  to  a  forest  on  account  of  their  being 
enemies  to  caterpillars.  (This,  of  courRe,  does  not  meet  with  its  parallel  in  India, 
at  least  as  far  as  white  ants  toe  concerned,  which  are  a  great  nuisance  in  forests.) 
(See  Eding,  p.  165  ei  9sq,)  In  Saxony,  a  law  was  passed  (17th  July  1876)  foi  the 
protectioii  of  forests  from  ravages  by  insects.  I  hare  not  seen  the  tozt  of  the 
law. 
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iiif  ttf^ncciai.  coBBC  H'  casde  onder  the  eontrol 
IE  T»«CT-  ~"jr  s  T3r-£7~  yrT^ft*r  ^ksec  ^  t^  nagidbtioo  of  grazing 
T:rii5v  vnna  vs  lar?  jkbaaZj  pimsaaeRd.  aaii  paitly  by  the  law  of 
'r^ufo.  f.nns  Tmrtfr  'taifr  acxi  W»fl 

Xiiik  Jinyjgsc.iur  indnncriTa  na  iSifr  fcbject  of  natural  calami- 
~2«  5:mii£  iL  T^  jnrrnmrsil  ficvst  text4)ook8;  but  here, 
rnii:*=:!3»I  ibI:j  Vr±  '^  ^^S*^  aspect  of  the  subject^  I  mast 

Firvfc  T-Y  aznrii  sgduLft  W  cSaased  as  a  natoial  calamity^ 
leeuK  5s  m-"y  ^in^^ni^:^  ix  a  li^i^taia^  stroke,  bat  more  often 
n  a$  csiBK  tj  xmusa  j^cacy,  and  as  it  is  the  subject  of  direct 

ix.  I  jcAat  ^  tzoai  it  vader  a  separate  section  inter* 


•» •» 


I  A^'*  xTjensJiili  ]SHs  <m  to  die  other  c^aas  of  dangers  to  which 
the  fceest  is«x|iaBed— cffcBees  bj  hnman  agoicy  and  by  cattle  ties* 
I^KSSi — that  ts»  ali  <GctzaTeat»s  of  the  f<He6t  or  general  penal  law 
which  ^re  rise  to  a  criBiaal  praseentioii,  and  a  penalty. 

There  my  be  ako  imjmnei  to  die  forest  which  may  not  he 
flfe9ce$,  bat  laay  only  gire  rise  to  ci^il  action  for  damages. 
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CHAPTEE  XII. 
PBOTECTION  AGAINST  FIRE. 


§  \.^^Nece9sUjf  for  Special  AuUb. 

It  is  in  relation  to  this  question  that  the  need  of  a  special  law 
for  forests  is  most  clearly  illostrated. 

To  bum  a  forest  is  to  canse,  in  a  few  hours,  the  loss  of  property 
which  it  has  taken  a  century  or  more  to  produce  or  build  up :  and 
the  injury  to  the  public,  for  many  years  to  come,  by  such  destruc- 
tion, is  80  great,  and  is  at  the  same  time  so  very  easily  caused, 
that  it  is  absolutely  necessary  not  only  to  punish  wilful  incen- 
diarism^, but  ako  to  prohibit  acts  which  are  in  themselves  not 
criminal,  but  which  expose  the  public  domain  to  this  terrible  risk, 
or  which  facilitate  the  extension  of  fire  from  a  neighbouring  place 
to  the  forest  itself. 

5  2. — In  Reserved  Foreste. 

Actual  setting  fire  to  a  reserved  forest  is  an  offence  under  sec- 
tion 25  (2),  or  to  a  protected  tract  under  section  82  {d) :  and  in  either 
case  a  grave  case  may  be  prosecuted  under  the  section  of  the 
Penal  Code,  already  quoted  in  the  note. 

But  besides  this  direct  penalty  for  an  offence  accomplished,  there 
are  acts  prohibited,  the  object  being  to  prevent  the  possibility  of 
fire  reaching  a  forest.  Under  section  25,  it  is  accordingly  made 
penal  to  kindle  any  fire  in  such  a  manner  as  to  endanger  the  forest. 
A  person  may  carelessly  set  fire  to  some  grass  perhaps  on  the  edge 
of  a  forest,  with  no  intention  of  actually  burning  the  forest  itself, 

>  Indian  Penal  Code,  section  436.— ML^hief  by  ftre»  intending  damage,  or  know- 
ing it  likely  that  damage  will  be  caused  to  the  amount  of  Ba.  100  or  upwards,  is  pun« 
isbable  with  imprisonment  which  may  extend  to  seveD  years  and  fine,  or  with  both. 
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yet  there  is  so  obvious  and  imminent  a  risk  of  this  result  ocearring 
that  the  act  is  prohibited  and  rendered  penal*. 

Another  very  nsefal  provision  is  also  made  by  claose  (c)  of  this 
section  (25).  Daring  certain  seasons  the  forest  is  exceptionally 
dry,  and  the  grass,  leaves,  and  other  sacb  materials  on  the  ground  are 
ready  to  start  into  a  blaze,  at  the  least  thing :  an  accidental  spark, 
or  the  coal  of  a  '  huqa'  dropped  on  the  ground,  may  set  the  whole 
on  fire.  It  is  absolutely  necessary  to  prevent  fire  being  carried  or 
kindled  during  these  seasons.  And  to  make  the  matter  secure,  the 
Act,  it  will  be  observed,  puts  the  matter  in  a  somewhat  peculiar 
manner.  It  does  not  say  that  the  forest  oflScer  may  prokibii 
carrying,  &c.  of  fire  at  certain  seasons^  but  it  prokMit  generally  tie 
carrying  or  kindling  of  fire  except^  at  such  seasons,  when  the  forest 
officer  notifies  that  it  is  allowable  to  do  so.  In  other  words,  canying 
or  kindling  fire  ie  generally  prokibited,  but  a  power  is  given  to  allow 
itj  at  certain  seasons  only  when  there  is  no  risk.  Any  breach  of 
this  prohibition  (whether  or  not  a  fire  actually  breaks  out)  will 
make  the  offender  liable  to  the  penalty. 

§  4. — Suepeneion  of  Bigkis. 

In  a  "  reserved  "  or  permanent  forest  estate,  there  is  an  addi- 
tional clause  to  section  25,  which  is  in  many  cases  found  more 
efficacious  as  a  protection  against  fire  than  fine  or  imprisonment. 
Wherever  a  fire  has  been  caused  wilfully  or  by  gross  negligence, 
the  local  Government  may  order  (whether  or  no  any  other  penalty 
has  been  inflicted)  that  the  forest,  or  any  part  of  it,  may  be  cloeed 
for  such  time  as  it  thinks  fit,  and  all  rights  of  grazing  or  to  collect 
forest  produce  be  suspended. 

*  In  forests  where  groandB  ar^  demarcated  inside  the  reserve  for  the  pradioe  of 
"  tonngy^"  or  "  kdmri  "  or  "  jtim"  cnltivation,  there  is  great  risk  of  this  fire  spread- 
ing.  The  actual  kindling  of  fire  in  such  grounds  cannot  he  punished,  hecauae  of  the 
exception  to  section  25  ah«ady  described :  the  act  is  done  by  yirtue  of  the  pennisrion 
which  sets  apart  the  grounds  for  such  cultivation.  But  one  of  the  very  first  st^e 
in  conservancy  in  such  cases  is  to  take  measures  to  prevent  the  fire  spreading 
to  the  forest,  or  to  the  other  parts  of  the  block  allotted  to  such  cultivation. 
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§  5. — Protected  Forests. 
In  tracts  of  forest  merely  "protected/'  there  is  a  general  power 
giVen  bj  section  31^  to  make  roles  which  may  protect  timber  and 
valuable  trees  from  injury ;  and  besides  this  (as  already  noted) ,  section 
82^  clauses  [e)^  {d),  make  it  penal  to  set  fire  to  the  forest^  or  to  kindle 
fire  without  taking  precautions  to  prevent  its  spreading  and  injur- 
ing timber  lying  in  the  forest,  or  "  reserved ''  kinds  of  trees^  or 
extending  to  a  closed  portion  of  the  tract ;  and  also  the  negligent 
ftct  of  leaving  unextinguished  a  fire  (which  may  have  been  lawfully 
kindled,  but)  which  left  thus  burning,  with  no  one  to  look  after  it, 
xnaj  give  rise  to  a  forest  conflagration.    This  rule  applies  whether 
the  fire  is  actually  inside  the  forest  or  in  its  vicinity  only'. 

§  6. — The  Burma  Act. 

The  Burma  Forest  Act  contains  provisions  generally  similar  to 

those  of  the  Indian  Act,  but  further  adds  in  section  26  (regarding 

reserved  forests)  that  rules  may  be  made  about  leaving  fire  burning 

in  the  forest.    This  is  necessary  where  the  forest  is  large,  and 

where  travellers  require  to  halt  for  the  night  inside  the  forest,  and 

light  fires  for  cooking,  &c.    These  rules  would  be  made  regarding 

the  clearing  of  camping  grounds  and  the  lighting  fires  in  such 

places,  and  the  extinguishing  of  them  when  the  traveller  proceeds 

next  day  on  his  journey.    It  is  also  an  extremely  careful  rule  to 

provide  that  when  people  are  about  to  bum  their  toungyft  refuse,  &c., 

in  the  vicinity  of  a  forest  they  must  give  notice  to  the  forest  oflScer. 

The  carrying  of  torches  at  night,  it  is  perhaps  hardly  necessary 

to  add,  is  just  as  much  an  offence  as  any  other  form  of  fire  carrying. 

Persons  must  not  travel  at  night  through  forests  (unless  at  a 

season  when  the  carrying  of  fire  is  allowed). 

» 

§  7. — Further  protective  provisions. 
Among  other  provisions  for  protection  against  forest  fires,  it  is 
of  importance  to  have  early  notice  of  a  fire  breaking  out,  and  to 

'  It  would  httve  been  well  if  this  specific  clause  had  been  repeated  in  section  25, 
iltboogh  the  wide  terms  of  section  25,  clause  {h),  certainly  include  such  a  case. 
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LfcT«  the  lESsistuKe  of  as  many  peNons  as  may  be  available,  in 
c --e-r-iiir^  it-  Secti-Mi  7?  oontuns  sadi  proYisions.  In  any  re- 
»rred  fewest  <«•  protected  area  er€fy  penon — 

(^^  vbo  exerases  any  fofest  light, 

^r;  vbo  bolds  a  pennisskm  to  take  foiest  produce,  or  cat  or 

remoTe  timber,  or  pasture  cattle^^ 
v^^  vbo  is  a  semnt  or  employe  of  the  persons  {a]  and  (2), 
{d)  vb-^  b  a  Tillage  officer,  or  who  reoeiYCS  from  Oovemment 

any  emolument  for  serrices  to  a  community   in  the 

lidnitT  of  the  forest, 

is  bound  to  gire  information  of  forest  offences,  and  consequently 
to  inf onn  abovt  any  intention  to  set  fire,  or  the  occurrence  of  any 
fiie»  and  also  to  a4sisi  any  police  or  forest  officer  demanding  their 


(j)  in  extinguishing  a  fire, 

yz)  in  pieTenting  a  fire  in  the  vicinity  from  spreading  to  the 

forest^,  and 
{c)  discovenng  and  arresting  the  offender  (if  one  is  found 

or  suspected). 

§  8. — C^mlimemUU  lams  om  Fire  proiectUm : — France. 

It  will  here  be  specially  useful  to  enquire  what  provisions  the 
Codes  of  continental  laws  have  made  for  the  protection  of  the  forest 
against  fire. 

«  Under  the  Freneh  Uw  (C.  F.,  Ait.  145),  persons  who  have  bought  the  timber 
to  be  felkdand  are  in  poweeskm  of  the  forett  to  work  it  out  {adjmdieatsire)  are  made 
xeBponable  lor  aU  forest  offences  that  ooenr  in  the  forest  they  are  woridn^  in,  and 
witlun  a  specified  distsnee. 

'  The  arrest  of  fire  is  often  effected  b j  organisiiig  lines  of  men  to  beat  <mt  fiie 
with  fresh  bongfas,  in  some  cases  to  throw  freshing  earth  on  burning  grass*  ^kc^  for 
water  is  rarely  availahle.  In  other  cases  men  are  employed  to  cut  down  and  f>Vi»>  a 
strip  of  -forest  of  aU  vegetation  easily  removed,  so  as  to  stop  the  fire  by  the  want  of 
material  to  carry  it  on.  Sometimes  counterfires  may  be  lighted  with  sncoMs  ;  but 
this  (hnd  indeed  all  proceedings  of  the  hind)  requre  caiefnl  watching  by  a  body  of 
men  acting  under  orders. 
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Under  the  Frencli  Code  (article  42),  purchasers  of  the  annual 
catting^,  their  workmen  and  agents  are  forbidden  to  light  any  fires 
oatside  their  lodges  or  huts  or  sheds  under  penalty  of  10  to  100 
francs^  besides  liability  to  damages.  Burning  of  charcoal  is  regulated 
under  article  38  by  written  order  as  to  its  locality. 

Article  148  prohibits  the  kindling  of  fire  (under  any  pretence 
wbatever)  inside  a  forest  or  within  a  distance  of  200  mitres  from 
it^.  Lighting  a  fire  contrary  to  this  rule  is  punishable  with  fine 
from  20  to  100  francs.  And  if  a  forest  fire  actually  breaks  out  in 
ooQseqaence,  the  punishment  for  mischief  by  fire  tinder  the  Penal 
Code^  may  be  inflicted  besides  damages. 

Under  Article  149  of  the  Code  For.,  provisions  similar  to  those 
9f  the  Indian  law  are  enacted  compelling  right-holders,  &c.,  to  help 
in  case  of  fire ;  and  in  case  of  refusal  they  may  be  deprived  of  their 

■ 

right  for  at  least  one  year,  or  at  most  for  five  years ;  besides  being 
liable  to  punishment  under  article  475  of  the  Penal  Code.  (This 
section  refers  to  refusal  to  help  a  public  servant  demanding  aid, 
similar  to  our  own  Indian  Penal  Code,  section  187). 

Article  151  prohibits  the  establishment  of  lime  or  plaster  of 
Paris  kilns,  brick. or  tile  kilns,  without  special  permission,  with- 
in one  kilometre  of  the  forest,  on  penalty  of  a  fine  of  100  to  500 
francs,  and  the  demolition  of  the  structure. 

§  9. — German  law. 
In  Prussia'  no  fire  may  be  lighted  inside  a  forest  or  in  dan- 

*  The  trees  to  be  cut  in  the  forest  for  the  year  according  to  the  working  phm 
are  in  France  oBnally  sold  standing,  and  the  purchaser  cuts  and  removes  them ;  there 
is  a  special  proceduxe  for  the  "adjudication"  of  the  "  coupe/'  and  conditions  as  to 
the  remoralf  followed  by  a  careful  scrutiny  on  the  expiry  of  the  time  to  see  that  all 
coudilions  have  been  duly  observed. 

"*  This  refers  of  course  to  flres  out-of-doors,  not  to  fires  lighted  inside  a  house 
which  happens  to  be  within  200  metres  of  a  forest  boundary  (Curasson,  II,  18). 

*  By  article  484  of  the  French  Penal  Code,  a  voi^l  incendiary  of  a  house  or  a 
forewt  may  be  punished  even  with  death.  This  of  course  refers  to  an  atrocious  form 
of  crime  oonunitted  deliberately  out  of  hatred  or  for  motives  of  vengeance  (Cw€u» 
son,  n,  404)  i  but  an  intentional  setting  on  firn  of  a  forest,  even  with  less  criminal 
motive*  would  be  as  severely  punished  as  under  the  Indian  Uw. 

3  Sonue^  p.  761. 
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gcrcoi  f  laKS  wiuiin  fire  "  ratheo^  (=a  pole  or  5|  yards)  of  the 
forest  bcczidATT. 

T.C3CCO  smoking  off  the  public  mud  authorised  roads  is  not 
aHoved  in  piae  forests  between  1st  April  and  Ist  October.    A 
pn^bibhion  also  exists^  against  the  use  of  pipes  without  covers 
(vhiioh   prevent    boming  poirticles     from  falling),  also     against 
skoodng  with  paper  gnn-wads  which  may  be  smouldering  and  fall 
among  dry  graaa.    The  proTisions  apply  to  private  as  well  as  public 
foiesis*    These  prorisioBs  may  be  osefully  noted  for  Indian  practice. 
In  Saxony,  smoking  cigars  and  pipes  without  covers  in  forests 
is  forbidden^,  and  the  use  of  flaming  matches,  as  well  as  kindling 
fire  in  any  dangerous  place,  is  forbidden.     The  police  are  bound 
to  make  these  prohibitions  generally  known  by  issuing  notices,  ad- 
Yeitising  in  the  local  newspapers,  &c. 

As  ttsnal,  fire  may  not  be  kindled  at  all  inside  a  forest,  nor  in 
dangerous  proximity  to  it  (la  $efahrbringender  Ndke)  ;  the  law 
also  prohibits  the  leaving  unextinguished  of  any  fire  which  may 
have  been  lawfully  kindled. 

The  assistance  of  the  whole  of  the  residents  of  the  nearest 
township  or  village,  as  well  as  that  of  all  forest  officials  and  those 
employed  under  the  Game  Laws,  may  be  demanded :  and  persons 
so  called  on  are  to  bring  spades,  axes,  ladders,  &&,  which  may  be 
necessary  for  the  work  of  extinguishing  the  fire,  and  may  also  Y)e 
called  on,  after  the  fire  is  out,  to  organise  a  watch  for  a  time  to  see 
that  the  fire  is  really  out  and  does  not  break  out  again'. 

The  Bavarian  law  contains  generally  similar  provisions'.  lire 
loay  not  be  kindled  in  a  forest  nor  within  300  Bavarian  feet  from 
it  vrithout  precautions  to  prevent  its  spreading  to  the  forest  itself. 
Forest  officers  have  a  power  similar  to  that  in  the  Indian  Act,  of 
prohibiting  the  carrying  or  kindling  of  fire  in  any  shape  in  excep- 
tionally dry  weather. 

MId^p.800.    See  also  Eding,  p.178. 

1  Qfenid.,  p.  p.  100-103. 

'  Dorf  feuer  Ordnmng,  Cap.  Ill,  §  20  and  IV,  §  L 

>  Iaw  of  1852»  Art45eiM9. 
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The  daty  of  extingaishiDg  fires  when  done  with^  is  also  imposed. 

§  10. — Austrian  law. 

The  Austrian  law  ^  forbids  lighting  fires   in  the  forest  or  on 

the  borders  {am  JRande).    Anyone  who  sees  a  fire  left  burning  is 

boond  to  put  it  ont.    Passengers  going  along  roads^  if  they  see 

a  forest  fire,  are  bound  to  give  information  at  tbe  nearest  house,  and 

the  householder  is  then  bound  to  convey  information  to  the  nearest 

forest  (MceVfOr  if  there  is  none,   to  the  nearest  local  officials. 

The  officials  can  demand  help  as  under  the  Saxon  law,  and  are 

specially  empowered   (which   is  useful)   to 'take  the  command' 

sDd  mue  orders  as  to  what  each  person  is  to  do  in  effecting  the 

suppression  of  the  fire. 

§  11. — Italian  lata. 
The  Italian  law  refers  the  regulation  of  all  matters  connected 
fnth  protection  from  fire  to  rules  to  be  made  by  the  Forest  Com- 
mittees and  submitted  to  the  Provincial  Council^.  When  these 
are  agreed  on,  penalties  for  their  breach  may  be  provided  by  higher 
authority. 

These  rules  do  not  contemplate  the  actual  crime  of  setting  fire 
U>  the  forest ;  they  merely  contain  protective  and  general  provisions 
such  as  those  I  have  been  describing.  Actual  mischief  by  fire  is 
prosecuted  as  a  criminal  offence  under  the  Penal  Code.  The  rules 
may  regulate  the  kindling  of  fire,  the  burning  of  weeds  or  stubble 
10  fields,  and  so  forth,  on  land  contiguous  to  a  forest. 

They  may  also  regulate  the  establishment  of  lime-kilns,  brick- 
kilns, and  kilns  for  tile-burning ;  also  the  manufacture  of  pitch, 
rmn,  lampblack,  pyroligneous  acid  (made  from  wood  chips), 
potash,  %ic.,  and  all  other  factories  and  furnaces  for  which  ''a 
copious  consumption  of  wood  may  be  necessary^.'' 

«  Law  of  1852,  Arti.  H  46,  46. 

*  Law  of  Jnne,  1877,  Art.  45. 

*  The  constnictioQ  of  charcoal  pits  or  kilns  (tbe  word  used  if  aio,  which  means 
a  threahing-floor,  a  barn,  or  in  fact  any  place  of  tbe  kind  set  apart  for  some 
special  work)  and  the  sbeds  {capanne)  for  sbelteriog  the  workmen  are  specially 
mentioaed  under  a  separate  head. 
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CHAPTER  XIII, 

PROTBCTION  OP  THE  FOREST  AGAINST  OFFENCES  BY  HUMAN 

AGENCY. 


SscnoN  I. — ^Provisions  for  thb  prbyxmtion  of  Offbncbs. 

Before  consideriDg  the  remedial  provisioDs  or  punishment 
ordered  for  offenoes  actually  committed^  it  is  more  logical  to  oonBider 
what  protective  measures  can  be  adopted  to  prevent  or  forestal 
forest  offences. 

This  subject  will^  however,  necessarily  be  alluded  to  when  we 
come  to  speak  of  the  duties  of  forest  officers,  so  that  here  I  shall 
only  make  a  passing  allusion  to  the  fact  that  all  forest  and  police 
officers  are  bound,  if  they  can,  to  prevent  offences,  and  they  may 
interpose,  that  is,  may  warn  people  and  require  them  to  leave  off 
trespassing,  or  any  other  act  which  they  are  about  to  commit^. 
Under  this  head  also,  as  we  shall  afterwards  see,  there  are  numer- 
ous preventive  provisions,  in  connection  with  timber  transit,  such 
as  registering  marks,  prohibiting  the  carrying  of  marking  ham- 
mers and  other  implements  of  ihe  kind,  regulating  the  establish- 
ment of  saw-pits,  and  so  forth ;  as  it  is  convenient  to  devote  a 
separate  section  to  the  subject  of  timber  in  transit,  iheae  matters 
may  conveniently  be  left  till  we  come  to  that  section. 

Sbction  II. — ^Thb  law  unbbr  which  Offbhobs  arb  puhishbd. 

§  1. — Pumuimeni  ofaeU  eommitted. 
We  are  then  to  enter  at  once  on  the  consideration  of  tiie  acts 
which  in  forests  are  prohibited  and  punished.    After  arming  the 

1  In  Fnnc6  the  Code  bas  a  ipedal  preventiYe  rnle,  which,  however,  has  not  been 
copied  in  India.    Iti8(Oode  For.,  Art.  146)— "Whoever  itfoondin  a  hxnA  off 
the  ofdintry  roads  or  footpaths,  armed  with  hill-hook,  axe,  hatchet^  saw,  or  other 
iniplenient  of  a  like  nature,  shall  be  liable  to  a  fine  of  ten  francs  and   to  tbe  eoa 
ascation  of  such  implement** 
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forest  oflBoer  with  powers  to  warn  people,  to  interpose  to  prevent 
offences,  it  can  only  go  further  by  making  certain  acts  or 
omissions ''  offences  ^'  which  the  law  is  bound  to  take  cognisance 
of  and  punish. 

The  offences  are  either  acts  or  omissions  which  are  dangerous, 
and  which  in  fact  neutralise  the  protective  efforts  of  the  forest 
staff  (such  as  lighting  fires  in  dangerous  places,  refusing  to  give 
information  or  help)  or  are  acts  or  omissions  which  directly  attack 
and  injure  the  forest  itself,  or  its  produce,  or  amount  to  theft 
of  Gfovemment  or  private  property. 

It  is  the  business  of  the  substantive  criminal  law  to  lay  down, 
either  in  a  general  Penal  Code,  or  partly  in  that  and  partly  in  spe- 
cial laws,  the  acts  and  omissions  which  constitute  offences,  the 
punishment  to  which  they  are  liable,  and  any  circumstances  which 
either  excuse  the  acts  and  prevent  their  being  punishable  by  law, 
or  which  aggravate  them. 

The  question  how  offences  may  be  detected,  inquired  into,  and 
brought  to  trial,  belongs  to  the  domain  of  Criminal  Procedure,  and 
will  be  dealt  with  in  a  chapter  devoted  to  that  subject.  Some 
remarks  also  on  the  subject  will  natiurally  be  made  in  the  course 
of  our  study  of  the  official  duties  of  a  forest  officer. 

§  a._''  Foreit  Offence:' 

"  Forest  offence,^^  as  defined  for  the  purposes  of  the  Forest  Act, 
means  an  offence  pimishable  under  that  Act;  but  it  is  by  no  means 
intended  that  there  can  be  no  such  thing  as  an  offence  against 
the  forest^  or  in  some  connection  with  it,  unless  a  special  section 
of  the  Forest  Act  can  be  quoted.  The  existence  of  a  special  law 
does  not  (in  the  absence  of  express  provisions)  alter  the  general 
criminal  law,  still  less  does  it  render  excusable  acts  done  in 
connection  with  forest  produce  or  the  forest  estate  itself,  which 
are  offences  under  the  Penal  Code,  though  not  expressly  mentioned 
in  the  Forest  Act. 

In  section  66  of  the  Indian  Act  (the  Burma  Act  has  the  same 
provision),  it  is  expressly  stated  that  "  nothing  in  this  Act  shall 
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be  deemed  to  prevent  way  peraon  from  being  prosecuted  under  any 
other  Iew  tor  any  act  or  omission  which  constitutes  an  offence 
against  this  Act,  or  the  rales  made  under  it ;  or  from  being  liable 
under  such  other  kw  to  anj  higher  punishment  than  that  provided 
bj  the  rules  made  under  this  Acf,  provided  that  no  person  shall 
be  punished  twice  for  the  same  offence/'  Consequently  a  "  forest 
offence  "  may  be  punished  either  under  the  Act  or  the  Penal  Code 
acoording  to  circumstances. 

§  S.—Wiy  ma  all  under  tie  Penal  Code. 
If  it  is  asked  why  all  offences  are  not  left  to  the  terms  of  the 
Indian  Penal  Code^  it  may  be  sufficient  to  reply :  first  that,  even  in 
the  case  of  offences  which,  no  doubt,  comes  within  the  definition  of 
"  mischief, "  **  criminal  trespass,''  or  ''  theft,"  &c.,  it  is  a  great 
advantage  to  have  the  specific  Undi  of  such  offences  stated  in  ike 
Forest  Act,  so  that  then  the  most  ignorant  person  may  know  what 
acts  he  must  avoid  in  a  forest,  without  having  to  reason  legally 
and  understand  the  process  by  which  such  acts  would  be  brought 
within  the  meaning  of  a  definition  of  the  general  penal  law.    For 
the  general  law  must  necessarily  define  the  offence  it  punishes,  in 
general  or  abstract  terms  so  as  to  cover  the  great  variety  of  actual 
ciroumstances  under  which    the    offence   might    be    committed, 
whereas  the  Forest  Act  is  under  no  such  obligation,  but  may  in- 
dividually specify  almost  all  the  acts  it  wishes  to  suppress.     Next 
is  an  advantage  to  have  the  forest  offences  grouped  under  one  or 
two  general  heads,  so  that  a  uniform  and  suitable  standard  of  pun- 
ishment' may  be  applied,  and  also  that  such  offences  may  be  dis- 
posed of  by  a  similar  summary  proceduro  on  trial. 

>  This  is  evidently  a  clerical  error  for  **  provided  by  thiB  Act,  or  bj  the  Boks 
made  under  it." 

s  The  Indian  Acts  have  provided  one  general  limit  of  panishment  for  all*fai«fft 
offences,  except  one  or  two  which  are  specially  dealt  with,  and  that  is  six  tnonths* 
imprisonment  with  fine  np  to  Rs.  600  or  both,  as  a  mazimnm.  In  Bamm,  as  r^aidi 
reserved  forest,  a  distinction  is  made  into  offences  punishable  with  fine  only,  and  those 
pnnishable  as  under  the  Indian  law.  Considering  that  the  Magistrate  has  dSao^tkn 
in  all  cases  to  inflict  only  a  petty  fine,  if  he  thinks  it  fofficient*  I  see  no  partacokr  ad^ 
vantage  in  this  distinction 
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But^  besides  this,  there  are  offences  specially  affecting  forests 
which  either  do  not  come  at  all  under  the  Penal  Code,  or  could 
only  be  reduced  to  the  terms  of  that  law  by  a  process  of  argument- 
ation, which  might  in  some  cases  be  technical  and  unsatisfactory. 

This  results  from  the  peculiar  risks  to  which  forests  are  exposed 
and  to  the  exceptional  circomstances  which  exist  in  respect  of 
forest  produce^. 

§  4. — Offences  which  ought  to  be  left  t-o  the  Penal  Code. 

On  the  other  hand,  there  are  some  offences  so  clearly  coming 
under  the  Penal  Code  that  there  would  be  no  object  in  specially 
providing  for  them  under  the  forest  law. 

For  example,  any  gross  theft  of  wood — ^beyond  the  petty  acts 
of  illicit  cutting  which  come  under  the  specific  terms  of  the  Forest 
Act — can  obviously  more  conveniently  be  tried  formally  under 
the  Penal  Code  and  receive  the  punishment  then  awarded  to  a  crime, 
not  merely  to  a  transgression  or  petty  offence.  So  the  offence  of 
^' receiving  stolen  property  knowing  it  to  be  stolen'^  is  not  spe- 
cifically mentioned  in  the  Forest  Act ;  but  it  is  obvious  that  an  offence 
of  this  kind  can,  without  any  need  of  explanation  or  argument,  be 


^  Ab  ftn  instance  of  ft  mle  due  to  exceptionnl  risk,  I  may  mention  the  provision 
(Section  25e)  against  carrying  fire  in  a  reserved  forest  except  at  a  season  permitted  by 
tbe  forest  officer.  It  would  be  very  difficnlt  to  bring  this  under  any  section  of  the 
Penal  Code :  (except  as  a  breach  of  a  lawful  order  made  by  a  public  servant),  but 
even  so,  the  forest  law  would  still  have  to  enact  that  forest  officers  had  power  to 
prohibit  carrying  fire  under  certain  circumstances;  so  that  it  is  much  simpler  to 
make  special  prohibition  at  once  in  tbe  Forest  Act.  "  Burning  lime,  charcoal,"  &c., 
is  an  offence  in  tbe  forest  because  of  the  risk,  even  though  tbe  conflagration  of  the 
forest,  88  a  direct  act  of  mischief,  should  not  follow. 

In  a  few  cases  also  the ,  exceptional  circumstances  of  forest  management 
make  the  Penal  Code  definition  inapplicable.  Thus  a  property  mark,  for  the  pur- 
poses of  the  Penal  Code,  refers  only  to  such  mfTrks  on  merchandise  or  '  movable  pro- 
perty, and  it  would  not  include  a  mark  on  a  standing  tree.  It  is  necessary  for  forest 
pnxpoaes  to  punish  the  fraudulent  use  of  marks  on  standing  trees  as  well  as  on  logs, 
which  are  '  moveable  property '  (see  Indian  Penal  Code,  sections  479— 8S.)  The  pro- 
vision about  counterfeiting  marks  '*  also  does  not,  at  any  rate  sufficiently,  meet  the 
case  of  altering  one  timber  mark  into  another,  erasing  or  defacing  marks,  which  are 
otf ences  specially  to  be  provided  against  if  timber  is  to  be  kept  safe  daring  transit. 
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committed  in  respect  of  wood^  or  other  produce  having  saleable 
T^Joe*  ji£l  as  much  as  in  respect  of  jewellery  or  personal  effects^. 

Besides  odences  directljr  connected  with  timber  in  transit  which 
natnrallj  come  under  the  Penal  Code  there  are  also  many  offences, 
inJirftilf  connected  with  forests^  which  must  necessarily  be  left  to 
the  ordinarr  Crimiual  law. 

It  is  then,  I  hope,  clear  that  under  appropriate  circumstanoea 
the  Indian  Penal  Code,  no  less  than  the  Forest  Act  itself,  may  be 
invoked  for  the  protection  of  forests  and  the  produce  in  transit. 

§  5. — Pr^diciil  rule  *t  to  wkem  ame  law  and  when  the  other  ihwli 

be  adopted. 

It  will  be  well  then  to  collect  some  practical  conclusion  as  to  the 
use  of  either  law  in  prosecution. 

Rrst,  all  ordinary  and  not  very  g^ve  offences  should  be  prose- 
cuted under  the  Forest  Jct^  but — 

(a)  Graver  offences  causing  serious  damage  (and  where  a  six 
months'  sentence  with  or  without  fine  would  be  insuffi- 
cient), must  be  prosecuted  under  the  Penal  Code' ; 

Tliefi  of  wood  in  transit,  and  also  of  wood  from  the  forest 
where  in  any  considerable  quantity  or  value,  should  be 
prosecuted  as  '  theft '  under  the  Code ;  and  any  case  of 
'  receiving '  or '  concealing  *  stolen  property  in  connection 
with  sudi  proceedings,  can  only  be  so  dealt  with. 


*  In  one  cms,  tluil  of  altering  or  deitrojfing  boundary  maib,  thoo^li  this  is 
eleerly  an  offence  nnder  section  434  of  the  Indian  Penal  Code,  the  Forest  Act  has 
jHCSoiibed  a  spedal  and  hsaHsr  pena%.  The  reason  of  this  is^  that  forest  boandariet 
are  often  spedaUy  diiScalt  of  protection  and  thmr  dertroction  (at  sodi  pinoea  where 
hoilding  materials  are  obtained  with  difficulty  and  a^  great  cost)  is  particalniiy  in jn- 
rioQB.  Damage  to  sneh  marks  is  also  ezceptionallj  serioos  becanse  the  labor  ^ 
re-ascertaining  the  petition,  &c^  may  often  be  very  great  and  old  dispotea  nay  be 
rekindled ;  whersaa  boundary  marks  between  two  ftdds  which  in  what  tlie  Penal 
Cede  probably  contemplates,  are  easily  and  quickly  restored  without  speeinl  risk  of 

disputes. 

*  Unices  of  course,  as  in  section  62,  the  Forest  Act  itself  has  a  spcMnl  and  suffi* 
eiently  seveie  punishment.  These  grave  cases  wiU  usnaUy  be  prosecuted  with  the 
aid  of  1^^  adrice. 
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(b)  '  Abetment '  of  forest  offences  must  be  charged  under  the 
Indian  Penal  Code^  with  reference  either  to  a  section 
of  the  Penal  Code  or  the  Forest  Act^  as  the  case  may  be ; 

{e)  In  cases  where  there  has  been  delay  in  applying  the  Forest 
Act  to  certain  lands  under  charge  of  the  Forest  Depart- 
ment^ the  Forest  Act  offences  could  not  be  charged  :  there- 
fore mischief^  theft,  &c.^  to  the  forest  could  only  be 
nnder  the  Penal  Code^ 

*  Unless  there   is  some  special  law  which  could  more  oonvenientlj  be  used 
(as  in  the  Pan  jab  Act  IV,  1872,  section  48). 
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CHAPTER  XIV. 
APPLICATION  OF  THE  FOREST  ACT  TO  FOREST  OFFENCES. 


I  may  classify  the  penal  provisions  of  the  Forest  Act  into  three 
groups  for  the  sake  of  conveoience-— 

(a)  Offences  against  the  forest  itself; 

(b)  Offences  specially  punished  by  sections  61  and  62 ; 
{e)  Cattle  trespass ; 

{d)  Offences  relating  to  forest  produce  in  transit  and  driil 
timber. 

Section  I. — {a)  Offences  against  the  Forest  itself. 

.  §  1. — Sules  for  Reserved  Forest. 
Offences  against  the  forest  itself  are  enumerated  in  section  25', 
as  regards  permanent  forest  estates  called  reserved  forests ;  and  the 

^  One  of  the  offences  in  section  25(/)»  most  commonly  bronght  xxp,  is  injury  to 
trees.  Kotbing  is  said  about  Healing  wood ;  when  the  catting,  &c.»  involves  a 
theft  of  property  the  offence  would  be  tried  under  the  Penal  Code  as  a  theft  As 
regards  injury  to  trees,  the  injuries  are  all  g^uped  together.  The  French  lavr 
deserves  a  comparative  study.  Here  there  is  the  same  practical  distdncHon  between 
the  cutting  or  injuring  a  tree  and  the  theft  of  the  wood ;  but  the  m^tui^  or 
removal  {eiUkvement)  of  trees  is  classified.  Trees  are  divided  into  two  groups 
(C.  F.,  Article  192),  one  of  valuable  hard  wood,  and  the  other  of  less  valuable 
soft  wood;  the  penalty  is  different  for  each,  and  so  also  in  each  class  the  penalty  is 
different  according  as  the  tree  is  over  or  under  2  d^cim^tres  in  girth,  measured  at  1 
m^tre  from  the  ground.  If  the  tree  has  been  taken  away,  so  that  it  cannot  be  mea- 
sured, the  measurement*  for  the  purpose  of  determining  the  offence,  is  made  on  the 
stool,  which  of  course  is  unfavourable  to  the  delinquent,  but  is  justly  so  on  the  prin- 
ciple that  "  the  presumption  is  against  the  wrong-doer." 

If  the  tree  has  been  sown  or  planted,  and  is  not  more  than  five  yean  old»  there  is 
a  special  penalty  (C.  F.,  Article  194). 

A  special  penalty  (Article  195)  is  awarded  for  pulling  down  {arraeher)  or  uproot 
ing  young  plants,  which  is  made  more  severe  if  committed  in  an  artificial  plantation 
or  nursery. 

Special  penal^es  are  enacted  (Article  196)  for  "  topping  **  (cutting  off  the  summii^ 
Shouper),  barking,  or  mutilating  trees.  And  if  the  principal  brancheg  have  been  ent 
the  penalty  is  the  same  as  for  actually  catting  down  the  tree. 
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ame  acts  may  also  become  offences  in  yillage  and  undivided  forests, 
and  if  under  section  27j  section  36^  or  section  79^  the  provisions 
of  section  25  .liave  been  made  applicable  to  these  forests^  as  they 
laay  be. 

There  is  also  a  power  of  making  rnles  under  sections  25  and  27. 
Breach  of  rules  under  section  25  would  come  under  the  penal  pro- 
fisioiis  attached  to  section  25.  Rules  made  under  section  27  for 
the  management  of  viUage  forests  would  not  often  be  penal  rule-s 
but  most  ly  directions  ;  if,  however,  it  were  necessary,  a  penalty  under 
section  76  would  be  imposed. 

It  should  be  remembered  that  an  offence  under  section  25,  or  rules 
made  under  it,  can  only  arise  if  the  forest  u  reserved  ai  the  time  ; 
that  is  to  say,  if  the  legal  procedure  of  settlement  (or  that  under 
section  34}  has  been  duly  accomplished,  and  the  forest  has  become  a 
reserve,  or  if  the  provisions  of  Chapter  II  have  been  duly  applied 
to  the  forest  under  the  appropriate  sections  already  mentioned. 

The  only  exception  is  the  offence  under  section  25(a),  which  ex- 
pressly alludes  to  a  clearing  forbidden  while  the  procass  of  '  forest 
constitution  '  is  going  on. 

In  Burma,  as  I  have  marked,  offences  which  answer  to  those 
ooder  the  Indian  Act,  section  25,  are  classified  as  regards  heinous- 
ness  and  the  amount  of  penalty  awarded,  into  two  sets,  vie.,  sec- 
tions 25  and  26 ;  the  two  together  correspond  to  section  25  of  the 
Indian  Act. 

§  2. — In  Proteded  ForeeU. 

Offences  against  what  the  Act  calls  "  protected  forest,'^  i.e., 
areas  of  waste  not  permanently  constituted  forest  domains,  are 
punishable  under  Chapter  lY  of  the  Act.  As  in  the  former  case 
(section  25),  a  list  of  acts  is  given  which  constitute  the  offences, 
and  a  penalty  is  provided. 

Bat  on  looking  at  this  list  in  section  32,  it  will  be  observed  that, 
apart  from  the  fact  that  the  provision  does  not  apply  at  all 
till  the  limits  of  the  protected  tract  have  been  notified  under  sec- 
tion 28^  nearly  all  the  offences   (except  that  of  setting  fire  to  the 
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forests  {d),  depend  on  certain  declarations  having  been  made  under 
section  29^  and  on  certain  rules  having  been  made  under  section 
81«. 

'  The  usual  process  of  protecting  a  forest  tracts  which  was  not 
''  reserved/'  is  first  to  fix  the  limits^  then  to  notify  the  valuable 
kinds  of  trees  as  reserved,  then  to  isaueAjiroiibUion  against  clearing 
the  land  for  cultivation^  quarrying  stoncj  burning  lime  or  charcoal^ 
&c.^  and  lastly  to  make  rules  for  the  general  working  and  utili- 
sation of  the  forest. 

The  offences  punished  by  section  32  are- 
injuries  to  reserved  trees'^  breaches  of  the  proiibUums, — 
breaches  of  the  rules. 

§  8. — Acts  prohibUed  wken  not  Offences. 

In  all  the  cases  under  section  25,  or  section  82,  the  circum* 
stances  which  excuse  an  act  prohibited  should  be  borne  in  mind; 
nothing  is  an  offence  under  section  25  if  there  is  a  rule  which 
allows  it,  or  a  wriiten  (not  verbal)  permission  of -the  proper  forest 
officer. 

Under  section  82,  nothing  is  an  offence  which  is  done  accord-- 
ing  to  a  rule  or  permission  as  before,  or  (except  in  a  portion  of  the 
forest  absolutely  closed)  in  pursuance  of  a  right  recorded  under 
section  28*. 

§•  4i,'*-^Rulesff>r  lands  not  reserved  in  Burma. 

In  the  Burma  Act  the  '  protected  forests '  finds  no  place :  con* 

sequently  all  that  is  provided  is  that  where  there  is  timber,  and 

other  forest  produce,  outside  reserved  and  village  forests,  and  it  is 

necessary  to  regulate  the  use  of  this  material,  certain   trees  are 

*  See  Chapter  X,  page  262,  on  "  Rules  made  under  the  Foreit  Aot" 
I  Injuring  or  cutting  trees  not  reserred  might  also  be  an  oiEenoe,  if   tlie  tnjni^ 
constituted  a  breach  of  the  ruin  made  for  forest  management. 

^  It  is  impossible  to  defend  or  explain  this  proyision.  The  attempt  to  introdoee 
proTisions  for  a  record  of  rights  into  the  chapter  on  protected  waste  is  most  unfortu- 
nate, and  leads  to  many  difficulties.  As  no  procedure  is  provided  by  whi«h  rights  can 
be  claimed  and  settled,  it  is  obvious  that  many  rights  may  exist  which  are  not 
recorded  under  section  28 ;  yet  such  rights,  true  and  lawful  as  they  ma j  be^  oouid 
not  be  pleaded  as  a  defence  on  a  prosecutaon  for  an  act  prohibited  by  the  mica. 
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reserved  and  certain  rales  may  be  made  for  regulating  the  removal^ 
cattiDgy  and  ose  of  produce  generally. 

Sach  provisions  are  important  in  Burmaj  where  the  whole 
coQDtry  is  virtually  one  great  forest;  scattered  teak  trees  are 
found  here  and  there  over  the  country  on  the  edges  of  permanent 
fields  as  well  as  in  the  jungle^  and  there  are  many  kinds  of  bunboos 
and  trees  of  other  forest  species .  much  in  demand^  which  may  be 
found  all  over  the  country  outside  the  limits  of  tracts  taken  up  as 
regular  forests.  It  would  never  do  to  leave  such  trees  and  other 
produce  to  be  wasted  uncontrolled.  Section  86^  therefore^  protects 
teak  (which  are  royal  trees  in  Burma)j  as  well  as  other  trees  de- 
clared to  be  reserved :  and  section  87  enables  rules  to  be  made  for 
the  general  prevention  of  mischief  and  waste.  Of  course  such 
rules  are  enforced  only  where  there  has  been  no  written  permission 
to  cut^  or  where  there  is  no  ri^Ai. 

In  section  35^  the  intention  is^  while  recognizing  the  existing 
fact  that  all  teak  trees^  wherever  growings  are  Government  pro- 
perty^ ultimately  to  abandon  this  rights  where  the  teak  trees  are 
found  in  private  lands.  What  will  be  done  probably  is^  that 
Government  will  utilise  and  sell  the  existing  stock  of  mature  teak 
trees  scattered  over  the  country,  and  when  nothing  remains  but 
small  trees,  then  the  Government  will  abandon  its  claim  to  trees  on 
private  lands,  and  the  owners  will  be  at  liberty  to  preserve  such 
young  teak  as  remains,  for  their  own  benefit. 

§  b. '•^Breaches  of  Subsidiary  RuUi* 
It  is  possible  that  under  section  75,  subsidiary  rules  may  be 
made,  with  reference  to  some  special  subject,  and  breach  of  these  may 
involve  a  penalty  which  would  be  under  section  76,  Such  cases,  if 
they  occur,  will  be  readily  understood  and  cannot  give  rise  to  any 
diffieulty*  There  is,  however,  no  such  section  (76)  in  the  Burma 
Act. 

§  6. — Ahsenee  of  certain  details  in  our  Bulee  :  disposal  of  Produce^ 
The  offences  constituted  by  sections  25  and  S2,  as  regards  the 
forest,  depend  partly  on  the  requirements  of  protection,  partly  on 
the  system  of  working. 
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We  have  not  yet  any  nniform  system  l^;ally  recognized  as 
they  have  in  France.  Consequently  we  are  not  able  yet  to  specify 
in  the  Act  those  offences  against  the  syitem,  which  may  hereafter 
require  to  be  prevented. 

In  France,  for  example,  the  method  of  disposing  of  the  annoal 
timber  produce  of  the  State  forests  is  recognized  by  law.  Tkeplan 
d'aminagemeni  or  working  scheme  has  prescribed  the  compartments 
in  which  cutting  will  take  place,  and  the  number  and  size  of  the  trees 
to  be  cut.  The  recognized  plan  is  to  sell  this  ^'  eoupe  "  as  it  stands. 
The  yield  is  valued  by  the  forest  officials  and  a  price  put  upon  it^ 
which  is  kept  secret.  The  right  to  cut  and  remove  the  yield  is  then 
put  up  to  auction,  and  is  only  sold  if  the  reserved  price  is  obtained 
or  exceeded.  The  process  of  concluding  the  sale  is  called  the 
"  adjudicatiim  '*  and.  the  sale  is  subject  to  the  conditions  of  a  pub- 
lished "  eaiUr'*  or  written  schedule  of  charges,  terms  and  rales. 
The  purchaser  is  bound  as  to  time,  method  of  extraction,  and  so 
forth,  as  well  as  to  the  protection  of  the  trees  which  are  to  be 
left  standing  in  reserve.  When  the  work  is  over,  a  minute  ex- 
amination {reeolemeHf)  of  the  area  is  made,  to  see  that  all  con- 
ditions have  been  carefully  observed,  and  that  no  reserved  trees  have 
been  touched.  This  system  now  works  admirably;  the  severe 
rules  of  law  necessary  to  protect  the  forest  have  rarely  or  never 
to  be  enforced.  A  class  of  traders  has  grown  up,  who  not  only 
have  acquired  the  exact  experience  to  enable  them  to  judge  of  the 
value  and  character  of  the  ''  coupe  "—-so  that  they  know  exactly 
what  to  bid — ^but  they  also  are  a  source  of  strength  to  the  Adminis- 
tration, as  they  work  exactly  according  to  the  rules  which  they  are 
familiar  with  by  practice,  and  which  they  never  attempt  to  infringe. 

This  system  being  established,  the  law  contains  many  provisions 
regarding  the  ''  adjudication,''  fraudulent  attempts  to  concert  a 
price,  forest  officers  and  their  relations  illegally  bidding,  removal  of 
trees  not  included  in  the  cutting,  substitution  of  bad  trees  for  good 
marked  in  reserve,  and  offences  connected  with  the  r4eoUmeiU^  &c. 

Such  matters  have  not  yet  found  a  place  in  our  law. 
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Section  II. — (d)  Special  offences* 

Next  come  the  special  offences  provided  by  sections  61^  62. 
In  the  first  of  these  sections,  the  penalty  is  one  threatened  as  a 
safegoard  against  a  misuse  of  authority  by  forest  officers.    It  will 
be  again  alluded  to  in  the  chapter  on  the  organization  of  the 
forest  service.     The  offences  in  section  62  have  already  been  alluded 
to.    The  necessity  for  a  severe  penalty  in  case  of  erasure  or 
tampering  with,  or  imitating,  marks  used  in  forest  work,  whether 
to  indicate  that  trees  are  to  be  cut,  or  are  not  to  be  cut,  or  that 
timber  is  of  a  certain  class,  or  belongs  to  some  one,  is  obvious.*    I 
explained  that  the  Penal  Oode  provisions  (in  section  4*83)  would 
not  cover  the  case  of  standing  trees,  nor  in  Eome  cases  the  alter- 
ation or  erasure  of  marks  :  hence  a  special  provision  was  needed. 
And  so  with  the   offence  of  destroying  and  defacing  boundary 
marks ;  this  offence  as  regards  forest  marks,  is  always  particularly 
injurious,  and  is  also  very  criminal,  because  no  conceivable  excuse 
can  be  offered  for  a  wanton  act  of  the  kind.     A  special  penalty 
is  therefore,  as  already  explained,  attached  to  it. 

SBcrrioN  in. — (c)  Cattle  Trespass. 

The  subject  of  Cattle  trespass  is  another  instance  of  a  class  of 
injuries  specially  dealt  with  by  the  Forest  Act,  though  reference 
is  still  made  to  the  ordinary  Cattle  Trespass  Act.  Some  observa- 
tions on  these  provisions  are  necessary. 

Cattle  trespass  is  an  offence,  but  one  in  which  human  agency 
is  only  indirectly  concerned.  If  there  is  a  responsible  person  in 
charge  of  the  cattle  (and  this  is  the  reason  why,  under  the  head  of 
grazing  regulations,  I  stated  the  necessity  for  such  a  person  being 
appointed)  he  is  answerable  to  keep  the  cattle  from  mischief,  and 
from  straying  where  they  ought  not.  If  he  is  guilty  of  negligence 
or  misconduct  in  this  respect,  he  is  liable  under  section  25  {d)  or 
32  {p  or  A) J  as  the  case  may  be. 

u 
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Bat  the  cattle  themselves  may  be  pounded  when  trespassing 
on  any  permanent  (reserved)  forest  estate,  or  in  a  closed  portion  o! 
a  protected  area  (section  69.) 

It  was  necessary  for  the  Forest  Act  to  specify  this,  because  the 
general  "Cattle  Trespass  Act  *'  (I  of  1871)  speaks  only  of  "public 
plantations/'  which  is  not  sufficient  for  forest  protection  generallf . 

Another  addition  to  the  Act  of  1 87 1  was  also  necessary  with  refer- 
ence to  forest  protection.  The  fines  imposed  under  that  Act  may 
often  prove  unsuited.  For  in  forests  the  object  is  not  to  graduate 
the  scale  of  fines  solely  according  to  the  value  of  the  cattle,  but  ac- 
cording to  the  amount  of  mischief  they  do  in  the  forest.  It  is  true 
that  tbe  value  must  aho  be  taken  into  account,  otherwise,  con- 
sidering only  the  damage,  the  pound-fee  might  exceed  the  total 
value  of  the  animal.  The  Forest  Act  then  prescribes  a  scale  of  fees 
on  this  principle,  which  the  local  Government  may  order  to  be 
enforced. 

For  elephants,  buffaloes,  and  camels  the  fee  is  heavy,  as  is  the 
damage  done  by  such  animals ;  and  although  goats  are,  as  we  have 
seen,  far  more  injurious  to  a  forest  than  homed  cattle,  still  the  small 
value  that  they  have,  makes  a  fine  of  eight  annas  quite  heavy 
enough,  all  things  considered^. 

It  will  be  observed  that  these  Airier  rates  are  not  necessarily  in 
force  in  all  forests,  although  in  all  forests  cattle  are  liable  to  be 
pounded  under  Act  I  of  1871,  because,  as  I  said,  that  Act  is,  in 
any  case,  declared  to  apply.  A  special  order  of  Government  must 
be  issued  in  order  to  make  the  higher  scale  of  fees  leviable^ 

*  The  Bavarian  law,  for  the  purposes  of  penalty  (Art  87),  puts  goats,  horses,  and 
homed  cattle  together,  and  sheep  and  pigs  separately.  The  latter  are  sahject  to  s 
higher  penalty  if  the  trespass  occurs  daring  the  time  of  the  fall  of  the  beech-nutft 
(hecanse  greater  damage  is  then  done,  the  crop  of  possible  seedlings  being  prevented 
or  diminished  in  extent).  If  the  trespass  occurs  in  a  '  closed  *  place,  the  penalty  is 
double.    This  is  an  excellent  rule. 

*  There  are  cases  in  which  the  grazing  in  a  plantation  or  forest  (eqwcially  vben 
artificial  irrigation  has  been  used  or  the  soil  is  '*  sailaba  ")  is  so  good  that  the  peopk 
gladly  let  the  cattle  go  to  pound  and  pay  the  fees.  Here  would  be  a  good  case  for 
ordering  the  higher  scale. 
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§  1. — Peatures  of  the  Trespass  Act, 
In  all  cases  the  procedure  of  Act  I  of  1871^  for  the  establish- 
ment of  pounds^  the  disposal  of  animals  poanded^  and  so  forth^ 
are  unaffected^  so  that  it  will  be  desirable  for  me  to  oall  attention 
to  those  parts  of  the  Act  which  are  practically  of  importance  to 
the  forest  officer. 

« 

By  section  4^ ''  pounds  "  (enclosed  places  in  which  cattle  seized 
for  trespass  are  detained)  may  be  established  at  such  places  as  the 
Magistrate  of  the  district  (subject  to  the  general  control  of  the 
local  Oovemment)  may  from  time  to  time  direct. 

Forest  officers  should  therefore  apply  to  the  Magistrate  of  the 
district  when  they  wish  to  see  a  pound  established  in  any  place, 
and  should  furnish  him  fully  with  the  information^  which  will  con- 
vince him  that  a  pound  is  desirable,  and  that  it  will  pay  its  ex- 
penses. 

The  pound  (even  if  established  in  a  plantation  or  forest)  is  under 
the  control  of  the  Magistrate  (section  6),  and  he  fixes  the  scale  of 
charges  for  feeding  and  watering  the  cattle  detained,  which;  of 
coarse,  are  payable  beside  the  punitive  pound  fee  or  penalty  for  the 
trespass. 

The  Magistrate  also  appoints  the  '' pound-keeper ''  (section 
6.)  This  '^ pound-keeper^'  is  a  public  servant.  It  is  his  duty 
(section  7)  to  keep  a  register  and  to  enter  therein  the  number 
and  description  of  cattle,  the  time  of  their  being  brought  in, 
the  name  and  residence  of  the  seizer  and  that  of  the  cattle 
owner  if  known.  The  person  seizing  the  cattle,  is  entitled,  if  he 
wants  it,  to  a  copy  of  the  entry. 

All  officers  of  the  police  are  bound,  when  their  aid  is  requested, 
to  aid  the  seizer  in  preventing  resistance  to  the  taking  or  the 
rescue  of  the  cattle  (section  10). 

The  fines  ordinarily  levied  are  specified  in  section  12,  and  I 
may  repeat  that  these  (as  regards  forests)  are  in  force  always 
unless  a  special  order  has  been  issued  providing  for  the  higher  fees 
under  the  Forest  Act. 
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When  the  owner  claims  the  cattle^  they  are  given  up  to  him^ 
on  payment  of  the  fine  and  the  cost  of  feeding.    (Section  IS.) 

If  the  owner  appeats^  and  disputes  the  legality  of  the  seizure^ 
he  must  deposit  the  fine  and  charges^  and  get  back  his  cattle,  the 
money  being  in  deposit  pending  the  hearing  of  his  case.  (Section  16.) 

§  2.^'Unelaimed  Cattle. 

If  no  one  claim  within  seven  days,  the  pound-keeper  informs  the 
officer  in  charge  of  the  nearest  police  station^  who  puts  up  a  notice 
at  his  office,  and  causes  the  same  to  be  publicly  proclaimed ;  and 
if  within  seven  days  from  the  date  of  this  again,  the  cattle  still 
remain  unclaimed,  they  are  sold  by  public  auction.     (Section  14.) 

In  any  case,  if  the  fine  and  charges  are  not  P^id  (either  by 
refusal  or  omission),  or  are  not  deposited  (by  an  owner  intending 
to  contest  the  seizure),  the  cattle  may  be  sold.  The  fine  and 
charges  will  be  deducted  from  the  sale  proceeds  and  the  balance 
made  over  to  the  owner :  it  may  not,  of  course,  be  necessary  to  sell 
all  the  cattle ;  so  many  only  will  be  put  up  as  are  likely  to  realise 
the  sum  required ;  the  remaining  cattle  are  then  restored. 

A  written  memo,  of  account  is  also  given  to  the  owner 
in  such  cases,  showing  the  number  of  cattle  seized,  the  amount  of 
fine  and  charges  due,  the  number  of  cattle  sold,  the  price  realised, 
and  the  manner  in  which  this  was  disposed  of.     (Section  16.) 

§  S.— Pound  Fees. 

Fines  recovered  from  cattle  pounded,  are  credited  to  the  Magis- 
trate of  the  district  (sections  17-18),  who  has  a  ''pound  fund'' 
from  which  the  salary  of  the  keeper  and  cost  of  the  pound 
are  defrayed.  If  the  fund  has  an  available  balance  after  these 
charges  are  met,  the  money  may  be  devoted  to  certain  nsefiil 
objects  stated  in  the  Act.  The  Forest  Department  does  not,  as  is 
sometimes  supposed,  get  the  fees  derived  from  Forest  pounds. 

When  there  is  a  surplus  afber  sale  of  cattle,  and  no  one  claims 
it,  it  is  kept  in  deposit  for  three  months,  after  which  it  also  is 
finally  credited  to  the  *  pound  fund.' 
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The  Actproliibitspocind-keepers  and  police  o6Scers  (and  certain- 
I7  forest  officers  shoold  be  required  to  obey  the  same  rule)  from 
purchasing,  directly  or  indirectlji  any  cattle  sold  by  auction  under 
this  Act.     (Section  19.) 

I  made  allusion  to  the  case  of  a  person  objecting  to  the  seizure 
of  his  cattle ;  he  can  after  depositing  the  fine  and  expenses  lay  his 
complaint  verbally  or  in  writting  before  the  Magistrate  of  the 
disixict,  or  a  Magistrate  empowered  to  entertain  complaints  in  the 
manner  proirided  in  sections  20-28^  which  may  be  consulted  for 
details  when  necessary. 

§  4. — Special  provision. 

The  Act  also  provides  (sections  24-28)  penalties  for  forcible 
opposition  to  seizure  of  cattle  liable  to  be  poundedj  and  for  rescue 
of  such  cattle. 

It  is  provided  under  the  Indian  Penal  Code  that  mischief  mKj  be 
committed  (section  425,  illustration  h\  by  causing  cattle  to  enter  on  a 
field,  &c.,  with  the  intention  of  causing  damage  to  crops,  &o.jOr  know- 
ing it  to  be  likely  that  such  damage  will  be  caused.  When  a  fine  is 
imposed  in  such  a  cascj  the  Cattle  Trespass  Act  provides  (section  26) , 
that  the  fine  may  be  specially  recovered  by  sale  of  all  or  any  of  the 
cattle  by  which  the  trespass  was  committed,  whether  seized  in  the 
act,  and  whether  they  were  the  property  of  the  offender  or  only  in 
his  keeping  at  the  time. 

Section  26  imposes  a  special  penalty  for  negligent  or  intentional 
damage  to  '^  any  crop  or  produce  of  land ''  or  to  a  public  road,  by  pigs. 

Section  27  imposes  a  penalty  for  neglect  or  misfeasance  by  a 
pound-keeper :  the  fine  being  recovered  from  his  salary. 

§  h.'-^CompeiMation. 
Any  fine  imposed  under  sections  25, 26^  or  27  may  be  applied  by 
the  Magistrate  in  compensation  for  the  loss  inflicted.  Nothing  in  the 
Act  will  prevent  a  civil  suit  being  brought  for  damages  (section  29). 
Bat  if  any  compensation  has  been  recovered  under  the  Act,  the 
amount  of  it  is  set-off  against  any  damages  awarded  in  the  civil 
suit.      (Section  30.) 
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§  i.'^Aecidental  trespass. 

It  should  be  remarked  that  cattle  ought  not  to  be  seized  for 
trespass^  nor  a  herdsman  or  driver  prosecuted^  when  the  cattle  have 
got  into  a  forest  by  accident^  or  notwithstanding  reasonable  efforts 
to  prevent  it^  nor  when  they  have  taken  refuge  there  bom  a 
storm^. 

The  Haz&ra  Regulation  (11  of  1879),  section  31,  contains  a  provi- 
sion that  if  cattle  stray  off  a  lawfolly  used  road,  without  negligeooe 
on  the  part  of  the  driver,  they  are  not  liable^. 

Section  IV. — {d)  Control  of  Timber  in  transit  and  Offences 

CONNECTED  WITH  IT. 

The  third  class  of  offences  dealt  with  in  the  Forest  Act,  consists 
of  offences  against  timber  in  transit, 

§  Ir^General  Object  of  the  control. 

I  may  recall  to  the  student's  mind,  but  without  repeating  them, 
the  remarks  which  I  made  at  the  outset,  in  explanation  of  the 
reason  why  we  were  not  content  with  protecting  the  forest  itself,  bat 
followed  its  produce  in  transit. 

Two  objects  were  in  view,  one,  the  prevention  of  theft  of  timber 
from  the  public  forests,  the  other  the  protection  of  honest  timber 
traders,  whose  timber  rafted  on  rivers  or  floating  in  single  logs  and 
already  liable  to  all  the  natural  accidents  of  river  transit^  to  loss  by 
flood,  and  breaking  up  of  rafts,  to  being  stranded  '  neeped,'  and  so 
forth,  is  further  exposed  to  more  than  usual  risks  from  timber 
thieves  and  by  them  to  be  supermarked^  or  concealed,  cat  up,  and 
made  away  with. 

In  India,  both  water  and  land  transport  are  practised ;  in  some 
provinces  only  the  latter,  but  in  many  both.  Consequently,  the 
law  has  to  provide  for  the  control  in  transit  under  two  widely 
different  conditions. 

7  Compare  the  Austrian  law  of  1862,  art.  66:  bnt  any  damage  done  mmt  be 
made  good. 

B  Tbere  it  a  similar  rule  in  the  Saxon  law  (see  Qvensel*  p.  192.) 
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Both  circnmstaDcee  of  transit  are,  however^  indaded  in  Chapter 
VIII  (Burma  Act,  chapter  VI). 

For  the  Indian  provinces,  section  41  provides  that  the  control 
of  all  timber  (which  term  includes  bamboos,  dug-out  canoes  or 
timber  fashioned),  and  all  forest  produce^  in  transit  by  land  as  well 
as  by  water  is  vested  in  the  local  Government.  In  Burma,  it 
has  been  thought  sufficient  to  control  the  transit  of  timber  only 
(section  43)  :  timler  includes  bamboos. 

Such  a  wide  power  needs,  of  course,  to  be  exercised  with  great 
discretion;  on  the  other  hand,  it  is  absolutely  necessary  to  leave  it 
wide,  since  no  exception  is  practicable  without  virtually  destroying 
the  provision  itself.  If  some  persons  could  under  any  pretence,  or 
colour  of  legal  exception,  get  some  defined  class  of  forest  produce 
exempted  from  the  control  imposed  by  the  Act,  it  would  be  like  a 
small  bole  in  a  large  cistern,  which  would  effectually  prevent  its  re- 
taining any  water  whatever.  The  Government  forest  would  be 
gradually  robbed,  and  the  stolen  produce  be  safely  passed  out,  under 

*  A  slight  awkwardneBS  may  arise  here.  '  Timber '  can  be  controlled,  no  matter 
where  it  oomes  from ;  it  may  be  cut  in  a  field  or  a  private  forest  or  anywhere ;  the 
term  inyolvea  no  question  as  to  the  pkce  of  origin.  Bnt  the  yarions  articles  included 
by  definition  under  the  term  "  forest  produce  "  must  come  from  a  /orett,  so  that  it 
may  sometimes  be  a  question  whether  the  land  from  which  a  given  batch  of  produce 
stopped  for  examination  came,  was  a  "  forest "  or  not.  If  it  was,  the  produce 
comes  under  the  section  :  if  not,  it  is  free  and  cannot  be  subjected  to  control.  Now 
the  term  "  forest "  has  no  special  or  legal  meaning  assigned  to  it  in  the  Act  It  is, 
therefore,  a  question  of  fact  and  of  the  ordinary  use  of  terms.  If  the  material  came 
from  a  reserved  forest,  a  village  forest,  or  even  a  tract  of  forest  land  under  pro- 
tection, no  one  would  think  of  raising  a  doubt  that  the  place  was  a  forest,  but  in 
other  cases  it  might  be  a  question  whether,  within  the  ordinary  meaning  of  the  term, 
the  place  of  origin  was  *'  a  forest  *'  or  not.  Practically,  the  possibility  of  such  a 
question  does  not  give  ground  for  apprehending  any  difficulty.  In  the  case  of 
water-transit  this  is  especially  the  case,  because  timber  (and  bamboos  are  included) 
is  the  chief  if  not  the  only  thing  controlled. 

If  any  considerable  traffic  existed,  or  came  to  exist,  in  any  locality,  and  it  became 
desirable  to  place  beyond  question  the  power  of  checking  the  transit  of  boat  loads  of 
fibre,  or  thatching-g^vss,  wood-oil,  myrabolans,  or  any  other  article  besides  timber, 
an  amendment  could  easily  be  made,  by  adding  to  the  definition  of  "  forest  produce  " 
vorda  to  say  that  the  term  also  included  *  any  specified  articles  of  the  kinds  men* 
tionedy  irrespective  of  their  place  of  origin,  when  such  articles  were  by  rules  made 
nndei  section  41,  declared  to  be  subject  to  control  in  transit.' 
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the  preteDoe  thai  the  loads  weie  not  liable  to  stoppage  since  there 
is  not  (as  a  role)  any  external  or  immediatel  j  recognisable  indicatlotL 
that  timber  or  other  material  has  come  from  one  forest  or  another. 
In  the  same  way^  owners  of  forest  produce  would  get  it  stolen  and 
safely  conveyed  away  without  risk  of  detection,  if  only  a  loophole 
for  escape  were  provided  on  the  ground  that  the  Act  did  not  apply 
to  Hem.    But  the  safeguards  against  abuse  are  ample. 

(1). — ^The  control  itself  is  not  of  an  irksome  or  burdensome 

character. 
(2). — ^The  exact  local  circumstances  can  be  taken  into  account;, 
since  the  precise  extent  of  control  is  not  laid  down  in 
the  Act,  but  is  dependent  on  rules  to  be  made  under 
section  41,  and  Government,  as  the  guardian  of  the 
public  rights,  and  of  the  safety  and  comfort  of  the 
people,  would  not  allow  rules  to  be  made  which  could 
be  really  oppressive'. 

§  I.— Transit  hg  land. 

The  control  of  transit  by  laud  is  effected  under  rules  devoted 
to  the  following  points-^ 

(1)  The  transit  may  be  confined  to  certain  lines  or  routes,  and 
the  use  of  others,  may  consequently  be  prohibited. 

This  provision,  as  it  stands  in  the  Act,  applies  both  to  transit  by 
land  and  water,  although  here  I  am  considering  that  these  two  kinds 
of  transit  are  for  convenience  separated.  In  the  case  of  rivers,  or 
rivers  which  have  several  branches,  it  is  easy  to  apply  such  a  pro. 
vision  and  prevent  floating  of  logs  on  other  streams.  But  by  land 
it  is  obviously  a  question  of  the  local  configuration  of  the  countrv. 
whether  such  a  provision  can  be  applied.  In  some  places  the 
export  lines  will  be  few  and  no  others  will  be  practicable ;  in 
others,  besides  main  roads,  there  may  be  other  bypaths  or  e?en 
the  possibility  of  traversing  the  open  country  at  any  point.     Here 

2  Under  the  Indian  Act  rules  under  tection  41  require  the  saaction  of  the  Oor- 
emment  of  India, — a  further  safeguard  which,  howeyer,  is  not  at  all  nccenmj- 
The  provision  has  heen  omitted  in  the  Burma  Act 
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withoiit  the  (altogether  impracticable)  aid  of  a  hedge,  or  a  cordon 
of  forest  guards,  it  would  be  impossible  to  applj  such  a  provision'. 
When,  however,  circumstances  render  the  rule  desirable  and  applica- 
ble, the  export  or  other  ''  moving '^  of  timber,  &c.,  on  unauthorised 
routes  would  be  illicit  and  constitute  a  forest  offence. 

(2)  The  rules  maj  require  that  all  produce  in  transit  shall  be 
covered  by  a  "  pass. '' 

This  pass  will  be  conditional  that  the  produce  is  to  stop  and 
be  examined  at  certain  convenient  depdts  or  timber  stations, 
otherwise  of  course  the  pass  would  be  of  no  use,  since  the 
material  actually  in  the  cart,  or  cattle  load,  might  not  in  the  least 
correspond  to  it^.  Fees  may  be  prescribed  for  the  passes,  and 
are  usually  of  small  amount  sujScipnt  to  cover  the  cost  of  printing 
the  forms,  and  the  pay  of  timber  station  establishments.  Such 
fees  are  prescribed  in  the  rule  itself,  by  the  local  Government. 
Under  some  systems,  the  passes  are  paid  for  at  higher  rates,  in 
which  case  the  fee  represents  the  royalty  or  a  price  of  the  pro- 
duce taken  from  the  forest  in  virtue  of  the  pass,  which  operates 
as  a  'permit'  to  go  into  the  forest  and  collect,  cut,  or  take 
what  the  pass  specifies,  the  produce  being  checked  on  leaving  the 
forest  by  comparing  it  with  the  pass  on  reaching  an  examination 
post*. 


>  In  tiich'  caM0  the  best  plan  wodM  probably  be  to  say  nothing  about  prescribing 
routes,  but  merely  (under  section  4I0)  to  provide  for  the  establishment  of  dep6ts  for 
the  examination  of  timber  and  produce  on  the  most  important  and  commonly  used 
lines.  If  then  people  avoided  them  and  fonnd  out  an  alternative  line,  it  would  be 
easy  to  establish  another  dep6t  or  set  of  depdts  on  that,  and  so  on  till  all  the 
really  and  important  routes  were  occupied,  which,  under  the  circumstances,  is  as  much 
as  it  la  possible  to  do. 

^  It  should  be  borne  in  mind  that  in  practice  this  passage  of  material  along 
certain  rentes,  with  pass  in  hand,  soon  becomes  a  matter  of  well-understood  practice 
and  gives  no  more  trouble  than  getting  a  railway  ticket  and  selecting  the  proper 
line  and  the  right  carriage  does  on  an  ordinary  journey.  Exporters  of  forest  produce 
are  always  '  habitues ; '  they  understand  the  routine,  and  if  they  are  only  honest  and 
do  not  attempt  to  smuggle  or  conceal  illicitly  obtained  produce,  they  are  not  really 
troubled  by  it  in  the  least. 

*  Called  "  uaka  "  and  by  other  local  namei^ 
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This  system  is  common  in  the  lower  hill  forests  of  the  North- 
western Froviocesy  in  the  Central  Provinces  hills^  and  in  the 
Melghit  of  Berar. 

It  is  easy  to  see  that  the  evasion  of  any  role  as  to  getting  a 
pasSj  producing  it^  giving  it  up  when  done  with^  and  so  forth^  becomes 
a  forest  offence  and  is  liable  to  punishment. 

§  8. — Transit  by  water. 

Transit  by  water  is  regulated  also  by  rules  (usually  called 
"  River  Rules '')  made  pursuant  to  section  41  (B  43) .  In  the  Panjab 
and  in  British  Burma^  this  is  by  far  the  most  important  means  ot 
transport ;  but  it  is  also  of  great  importance  in  parts  of  Bengal 
(Chittagong  for  example),  in  Assam,  and  in  the  North-Western 
Provinces,  as  regards  the  produce  of  the  Himalayan  forests,  and  in 
Oudh.  It  involves  a  much  more  numerous  set  of  rules,  as  there 
are  many  subsidiary  points  to  be  provided  for. 

The  Government  is  vested  by  law  with  the  control  of  rivers' 
and  tkeir  banks,  as  far  as  the  transport  of  timber  and  forest  produce 
is  concerned.  (For  the  sake  of  brevity  I  shall  hereafter  speak  of 
'  timber '  only— that  is  the  principal  article :  the  transport  of  other 
produce,  except  wood,  bamboos,  firewood  and  hoUowed-out  or 
fashioned  timber,  being  hardly  cared  for  at  all  (see  note  at 
page  295,  anie.) 

§  4, — Control  of  tie  Banks  of  Rivers. 

It  will  be  observed  that  this  section  does  not  claim  any  special 
right  of  property  in  the  banks  or  any  interest  in  or  over  the  soil ; 
any  such  right  or  interest  may  or  may  not  exist  according  to 
the  ordinary  law  of  land  tenure  and  interests  in  land.  A 
riparian  owner  may  prevent  timber  being  hauled  up  on  his  land  or 
may  have  a  prescriptive  right  to  levy  fees  for  timber  so  landed : 
with  that  the  Act  has  nothing  to  do.  But  the  Government  officers 
have  the  control  of  the  timber,  and  may  prevent  it  being  stored  so 

*  **  River  "  includes  creeks,  cana  treams,  and  generally  all  water-channels 
mctnral  or  ariifleiaL    (Definition.) 
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as  to  interfere  with  the  passage  of  other  rafts  and  so  forth ;  and 
may  examine  the  timber  (if  the  roles  so  require)  or  otherwise  deal 
with  it.  The  fact  of  the  banks  of  the  river  being  private  property- 
does  not  give  the  proprietor  or  any  one  else  any  'sanctuary' 
against  the  control  of  the  river  officer. 

In  the  same  way,  where  power  is  given  by  rule  (section  41/) 
(B.  43^*)  to  prevent  obstructions  of  the  banks,  this  will  be  under- 
stood to  refer  to  the  actual  navigating  way  and  to  interference  with 
the  customary  and  lawful  use  of  the  river  and  its  banks  as  a  public 
tigWay,  not  to  any  special  interference  with  the  proprietary  rights 
of  riparian  owners. 

The  general  power  given  by  the  section  to  make  rules  against 
obstructions  in  the  river,  is  a  very  necessary  one.  Such  obstruction 
is,  however,  most  likely  to  occur  in  narrow  creeks  or  arms,  and 
especially  in  the  upper  branches  and  feeders  of  rivers,  where  some- 
tfmes  the  falling  of  a  tree  across  them,  or  the  throwing  in  of  a 
mass  of  *'  touDgylL  refose  ''—bamboos,  vegetation  and  smaller  trees 
from  land  cleared  for  cultivation— may  prevent  the  floating  of  logs, 
and  may  cause  a  "jam  "  or  barrier  of  logs  to  be  formed,  which  mly 
be  not  only  very  troublesome  and  even  dangerous,  but  also  very 
expensive  to  clear. 

In  nearly  all  rivers  used  for  floating,  logs  put  into  the  upper 
part  or  into  streams  and  side-feeders,  have  to  be  put  in  singly 
when  they  float  of  their  own  accord  until  they  reach  a  broader 
part  of  the  river  when  they  can  be  brought  under  control  and 
formed  into  rafts.  Anything  therefore  which  obstructs  the  free 
passage  of  snch  logs,  is  a  serious  nuisance. 

§  5. — Lines  of  transit  and  Timber  Stations. 
The  same  power  which  has  been  noticed  under  the  head  of  land 
transport,  to  fix  certain  routes  and  confine  the  transport  to  them    • 
may  also  be  applied  in  the  case  of  rivers^.    And  here  also  the 

7  This  power  may  be  especially  needed  where  the  river  divides  into  several 
cbaDneU,  and  which  nltimately  lead  down  to  the  same  place.  Those  familiar  with 
tbe  Kado  Rules  (British  Burma)  will  at  once  recognize  the  illustration  of  this  which 
tiiose  rules  afford. 
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system  of  appointing  certain  'depdts'or  '^  timber  stations/' and 
requiring  the  timber  to  be  covered  by  "  passes  ^'  which  are  produced, 
and  checked  when  the  timber  reaches  those  stations^  finds  its  most 
usefol  application. 

In  some  cases  these  timber  stations  at  or  near  the  great  tim- 
ber markets,  forming  as  it  were  the  '  termini '  of  river  transit,  are 
of  great  importance.  At  Kado,  near  Moulmeiii,  in  British  Burma, 
a  timber  station  of  this  kind  exists,  in  which  thousands  of  logs  of 
teak  and  other  woods  are  landed.  And  as  it  is  arranged  for  the  con- 
venience of  traders,  that  logs  may  be  kept  stored  there  for  a  time,  a 
complete  set  of  subsidiary  rules  for  the  management  of  the  station 
is  provided^ 

§  6. — Prevention  of  Timber  Piracy. 
Another  very  important  feature  in  the  business  of  controlling 
timber  in  transit  is  alluded  to  in  section  41>i  (B.  48  /.)*  '^^^  ^^ 
the  prevention  of  timber  piracy.  The  presence  of  a  number  of  logs 
floating  about  in  a  stream  and  often  getting  stranded  for  a  time  wbea 
the  water  level  falls^  or  getting  into  a  backwater;  or  the  fact 
that  a  raft  has  been  left  at  night  moored  against  a  bank  and  may 
easily  be  set  adrift,  these  circumstances  and  many  others  make 
river-timber  a  tempting  subject  for  thieves  and  dishonest  traders 
in  timber. 

Either  the  log  can  be  got  out  of  the  river^  concealed  for  a  time 
in  the  sand  or  in  the  long  grass  that  so  often  fringes  the  river  bank, 
and  then  sawn  up  and  made  away  with ;  or  the  mark  can  be  burned 
out  (in  which  case  the  mark  of  fire  is  easily  attributed  to  the  action 
of  jungle  fires  in  the  forest),  or  it  can  be  cut  out,  the  grain  be\n; 
artificially  restored ;  or  a  mark  can  be  altered  so  that  when  the  log 
reaches  a  depdt  it  is  claimed  by  the  holder  of  the  new  mark,  aDi!i 
the  true  owner  loses  his  property,  supposing  it  to  have  gone 
adrifb,  or  perhaps  to  have  sunk, 

«  Section  41%.    (Burma  Act,  Section  48A.) 
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The  rnles  therefore  have  to  aim  at  diminisIiiDg^  the  facility  with 
which  timber  can  be  quickly  diBposed  of  by  sawing^  and  hence  it  is 
made  lawful  to  regulate^  or  wholly  prevent  within  certain  limits^  the 
establishmentofsawpits  in  localities  where  it  is  known  that  timber 
is,  or  easily  can  be^  landed  and  cut  up  so  that  it  can  no  longer  be 
identified. 

This  provision  is  chiefly  requisite  in  connection  with  river 
transit^  but  the  rules  could  equally  be  applied  to  the  establishment 
of  sawpits  anywhere  where  there  is  the  same  risk  of  facilitating 
timber  theft^  and  they  might  be  applied  for  example  to  prohibit  saw- 
pits  being  set  up  in  the  vicinity  of  a  forest^. 

Tending  to  the  same  object  as  the  regulation  of  sawpits  are 
also  rules  which  may  be  made^  prohibiting  and  rendering  penal 
the  sa wing-up  (anywhere),  the  burning  and  concealing^^  of  timber 
without  proper  leave  or  authority. 

§  7. — Marking  Hammers. 

Then  again  there  is  the  risk  of  tampering  with  the  property 
niarks  on  timber  to  which  I  have  alluded.  The  rules  may  meet  this 
form  of  river  piracy,  by  making  it  penal    to  possess  or  carry 


*  The  French  Uwhas  limilar,  and  indeed  stricter  proTisionfl.  (See  Code  Forest :  Art. 

154, 166,  and  Carasion,  II,  p.  19*22,  and  Puion,  p.  21 6.)    These  indeed  existed  origin  - 

allj  in  the  Law  of  1669.  No  sawpit  (without  machinery).  Art.  154,  or  Mill  or  estahlish* 

ment  for  nwing  (vmjm  ^  seier)  Art.  165,  can  he  set  np  without  special  authority  of  the 

"Goremment"   (since  officially  interpreted  to  mean  the  order  of  the  Prefet)  on 

the  hordera     (enceinte)   of  a    forest,  or  within  two  kilometres  distant  from  it. 

This  rule  does  not  apply  to  estahlishments  forming  part  of  regular  towns  or  Tillages, 

which  may  happen  to  lie  within  the  proscribed  distance ;  but  in  such  cases  (as  in 

any  case  where  a  "  usine  "  is  specially  authorised)  the  timber  conveyed  into  the 

tBctorj  at  its  yards  must  be  **  passed  "  and  marked  by  a  Forest  Officer  (Art.  158). 

The  Italian  law  also  regulates  the  establishment   of  such  places  ("  magazines  and 

dep6ts  for  timber  and  workshops  (opifizi)  for  cutting  up  and  converting  timber  ") 

by  Art.  45  of  the  law  of  June  1877.    The  Prussian  law  (Ediug,  p.  185)  allows  also  the 

restriction  of  sawpits. 

^  TMa  of  course  can  only  be  done  with  a  dishonest  intention.  What  motive 
otherwise  has  a  man  for  burying  a  log  in  the  sand  or  covering  it  with  a  pile  of 
thatching  gnua? 
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markiDg  haminerB  or  tools  for  altering  marks^^  exoept  under  certain 
oonditions*. 

§  8. — RegUiratum  ofwMfki. 
Such  rules  could  not^  howcFcrj  work^  unless  supplemented  by  a 
system  of  registering  timber  marks :  this  ensures  it  bemf^  known 
what  mark  really  indicates  the  property  of  one  man  or  another. 

For  the  expense  and  trouble  of  such  registiation^/ifes  are  charged ; 
and  thus  the  tendency  to  register  more  than  one  mark  is  checked, 
while  at  the  same  time  men  of  straw  are  deterred  from  registering 
marks,  having  no  timber  really^  but  hoping  to  steal  some  from 
time  to  time  and  put  their  mark  on  it^. 

Disputes  at  law  are  avoided,  since  the  certificate  is  evidence 
that  such  and  such  a  mark  really  belongs  to  such  a  person  and 
indicates  his  ownership.  Moreover^  confusion  is  avoided  since  the 
registering  officer  will  refuse  to  allow  a  private  person  to  roister 
a  mark  already  r^;istered  in  {avour  of  another  person,  or  in  use  by 
Government  officers  for  Oovemment  timber,  or  which  is  so  like 
some  one  else's  markthat  a  few  cuts  of  a  chisel  or  other  imple- 
ment will  readily  convert  one  mark  into  the  other. 

The  registration  also  diminishes  the  facilities  for  using  false 
marks.  Supposing,  for  example,  that  a  timber  thief  has  en  route  cut 
out  the  marks  on   several  logs  and  supermarked  them  with   a 

*  In  Bnrmm,  they  use  (among  other  implements)  small  combs  of  metal  so  thai 
when  the  original  marks  have  been  pared  off  the  surface  of  the  log,  the  striated 
appearance  or  grain  of  the  log  may  be  restored  by  drawing  the  metal  teeth  over  tha 
smooth  surface  of  the  cut,  and  then  applying  a  new  hammer-mark. 

'  Nor  is  there  any  hardship  in  this.  No  forest-timber  owner  can  require  to 
wander  about  the  banks  of  a  river  with  a  marking  hammer,  still  less  with  tools  of 
which  the  very  reason  of  existence  is  a  dishonest  purpose.  The  proper  marka  in* 
dicating  property  are  necessarily  put  into  the  logs  in  the  forest  before  launching,  or  on 
forming  the  timber  into  raf  ts^  where  the  work  is  done  specially  and  under  superviaon. 
If  a  trader  has  (exceptionally)  reason  to  fear  that  a  number  of  his  logs  have  got 
adrift  unmarked,  so  that  he  needs  to  follow  them  and  mark  em  ronie,  he  must  explain 
the  special  circumstances  to  a  Forest  Officer  and  justify  the  issue  of  a  written 
permission  to  him  to  mark  in  transit. 

'  For  at  the  time  of  registration,  if  such  a'person  were  [suspected*  enquiry  KUfrbt 
be  ordered  as  to  whether  he  reaUy  had  timber,  «nd  if  oot,  registration  might  be 
refused. 


OOliTBOL  OF  TIMBER  -IN  TRANSIT^  &C.  803 

apurioas  hammer^  it  would  be  found  on  reaching  depdts  that  the  logs 
bore  a  mark  not  to  be  found  in  the  register^  and  such  lo^s  would  be 
at  once  detained  and  delivery  refused. 

This^  it  is  true^  would  not  prevent  a  trader  who  had  registered 
bis  mark  cutting. off  another  man's  mark  and  putting  on  his  own^ 
but  to  prevent  such  offences,  the  heavy  penalty  for  tampering  with 
marks,  or  the  vigilance  of  the  forest  staff  as  Biver  Police,  must  be 
relied  on. 

The  student  will  perceive  that  in  all  these  cases  the  infringement 
of  the  rules  involves  either  wilful  evasion,  for  which  there  is  no 
excuse,  or  fraud  in  some  shape :  therefore  the  law  attaches  to  the 
offences  tbe  liability  to  double  punishment  in  the  case  of  second 
conviction,  or  if  the  offence  is  done  at  night  or  after  preparation 
for  resistance. 

§  9. — Special  provmons  regarding  liabilify. 

To  this  chapter  of  the  Forest  Act  certain  provisions  are  attached, 
the  object  of  which  is  that  Government  should  be  saved  from  liability 
for  loss  of  timber  in  case  a  flood  or  other  accident  causes  damage, 
while  the  timber  is  necessarily  (or  for  the  owner's  convenience  as 
it  may  be  in  some  cases)  stored  at  or  detained  at  a  timber  station. 
(Section  43,  and  so  in  the  Burma  Act  also).   At  the  same  time  such 
loss  may  often  be  prevented  if  timely  assistance  can  be  procured,  and 
so  a   farther   section    (section   4^)    gives    power   to    Police   and 
Forest  Officers  to  require  the  aid  of  certain  persons  in  these  cases. 
A  person  refusing  to  help  would  be  liable  to  punishment   under 
section    187   of  the   Indian  Penal  Code,   therefore  it  is  only  ne- 
cessary to  impose  the  duty,  but  not  to  specify  a  penalty,  in  the 
Forest  Act. 

Drift  Timber  and  Salving. 
§  10. — General  Object  of  the  Rul€9, 

There  is  another  branch  of  the  subject  of  '^  timber  in  transit  '^ 
to  which  the  Forest  Act  devotes  a  separate  chapter.  I  allude  to 
the  subject  of  drift  timber. 
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Ordinarily  speaking,  limber  in  transit  is  under  control  while  it 
is  going  along  with  some  one  in  charge  of  the  raft  or  in  the  boat  to 
which  it  is  attached.  But  timber  may  get  out  of  control  and  go  adrift. 
It  often  happens  that  from  the  effect  of  a  sudden  rising  of  the  riveri 
or  from  some  other  accidental  cause,  rafbs  get  broken  up ;  they  strike 
a  bank  or  an  island  and  go  to  pieces,  and  thus  the  single  logs  float 
away  without  control,  or,  being  deprived  of  the  support  of  bamboos 
or  lighter  logs  to  which  they  are  attached,  sink  in  the  water  either 
at  once,  or  after  a  time   when  they  have  become  water-logged. 
Sometimes  they  get  stranded  on  islands,  and  the  water  subsides  and 
leaves  them  out  of  reach,  or  they  may  get  caught  in  '  snags '  in  the 
river  bed. 

In  many  rivers  the  logs  are  at  first  launched  singly  and  left  to 
take  their  chance  till    they    reach    some  point  where   the  river 
debouches  on  to  the   plains  and  becomes  a  steady  flowing  river. 
At  this  point  then  the  logs  can  be  caught  and  formed  into  rafts. 
Above  this  point  we  do  not  speak  of  timber  as  being  ''drift'' or 
waiting  to  be  ''salved,''  because  in  the  first  place  the  precipitous  banks 
and  torrential  character  of  the  stream  make  interference  with  the 
timber  iqipossible,  except  at  a  few  points,  at  which  a  look-out  can 
be  kept.  Moreover,  the  upper  portion  of  the  river  is  usually  eniUTely 
in  the  control  of  the  Forest  Officer ;  no  traders  or  others  can  get 
there  without  his  permission. 

But  it  will  often  happen,  too,  that  when  the  logs  reach  the 
catching-places,  some  of  them  will,  in  spite  of  all  care,  go  past  them, 
and  then  they  escape  control  and  become  drift,  so  as  to  require  pro- 
tection under  the  rules.  As  logs  so  stranded  or  left  floating^  with- 
out control,  if  marked,  can  ultimately  be  recovered  and  tVvevi 
owners  found,  {{some  ^n^  undertakes  the  charge  of  them  mean  while, 
it  is  obviously  necessary  that  rules  should  be  made  to  protect  such 
property  from  b^ing  made  away  with,  or  from  being  further  carried 
away  perhaps  out  to  sea,  and  lost. 

Moreover,  all  logs  that  are  not  marked  and  so  become  unidenti- 
fiable or  "  waif,"  are  by  the  law  of  the  land,  the  property  of  som^ 
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I  one,  whether  the  ''Lord  of  the  Manor/'  the  Crown^  or  some 
one  else^  it  is  equally  desirable  that  these  shoald  not  be  left  to  waste 
and  destraction.  Hence  under  the  For^t  Act,  the  Oovernment 
usames  the  primdfa^ie  right  of  property  in  all  unmarked  timber  in 
eertain  limits^  and  a  right  to  eolUet  and  manage  all  drift  timber, 
whether  marked  or  notj  and  the  law  provides  a  procedure,  by 
wbich  the  collection  of  such  timber  is  regulated]  and  by  which  its 
ultimate  disposal  is  arranged  for. 

§  U.—The  Law  of  Waif. 

Although  in  British  territory  the  Oovernment  may,   under 

section  45,  declare  the  primd  faeie  rights  of  the  State  to  unmarked 

timber  in  certain  limits,  it  id  nevertheless  necessary  to  understand 

what  18  meant  by  waif,  for  the  right  of  the  British  Government  to 

claim  waif  on  its  own  shores  is  derived  from  the  right  of  the  former 

Native  Governments.    It  seems  to  have  been  a  long  standing  and 

well-understood  custom  among  the   Native   States  in  the  old  days 

that  the  Baler  is  entitled  to  the  waif  timber  within  his  boundaries ; 

bat  this  did  not  prevent  the  customary  appropriation  of  scraps  and 

fragments  of  smaller    value.    Consequently,  though  the   British 

GoFemment  has  succeeded  to  this  right  in  its  own  territory,  the 

Native  States  that  have  river  frontage  still  retain  it  in  their  own 

territories  :  and  as  in  some  provinces,  and  notably  in  the  Panj&b, 

many  of  the  irivers  which  are  the  regular  routes  for  timber  transit 

are  so  situated  that  one  or  both  of  the  banks  lie  in  foreign  territory 

for  Bome  part  of  the  river  course,  it  is  important  to  understand 

what  "  waif '^  Umber,  which  either  Government  is  entitled  to  claim, 

really  !& 

^*  Waif  depends  on  the  principle  which  I  alluded  to  in  the 
Chapter  on  Property.  Logs  become  waif  when  every  one ''  waives  '^ 
a  claim  to  them  because  individual  ownership  cannot  be  established^ 

*  OiigiiMLUy  in  the  liarbaroiui  low  Latin  of  tbe  time  "  bona  wahiaia^'  were 
^oods  abandooed,  '*  waived  "  or  tbrown  away  in  flight  by  a  thief  who  was  pnnoed. 
Where  the  o^mer  of  snch  goode  wai  not  traceable,  th^y  became  the  right  of  tb« 
IrowjM,  or  Yfj  grant  of  the  Crown,  of  the  Lord  of  the  Manor. 

W 
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In  the  Panj&b;  the  Ruler  of  the  State  whose  territory  forms  the 
bank,  is  entitled  to  the  waif,  and  I  have  little  doubt  that  the  same 
rule  would  be  held  in  other  proTinces. 

Several  of  the  Panj&b  rivers  run  through  foreign  territorjr,  as  I 
said^  or  have  one  of  their  banks  foreign.     On  the  Sutlej  the  Paojab 
Government,  as  the  paramount  power  over  the  Protected  States, 
laid  down  (in  1871)  the  true  rule  on  the  subject.     It  is  not  the  mere 
absence  of  a  device,  or  mark  in  that  sense,  that  makes  a  log  *'  waif. " 
For  example,  on  the  Sutlej  it  is  believed  (and  this  of  course  is 
a  question  of  fact)  that  from  no   forests  but  Government  forests, 
could  timber  in  log  get  into  the   river  at  all.     Consequently  all 
logs,  even  though  they  have  no  Government  mark  or  device,  are 
identified  as    Government    property  (especially   this   is   the  case 
with  logs  cut  by  the  cross-cut  saw,)  and  they  are  not '  waif  and 
cannot  be  claimed  by  the  Chief  on  whose  shore  they  may  happen 
to  be  stranded,  or  within   whose  boundary  they   may   happen  to 
float. 

I  presume  the  same  principle  would  hold  good  if  there  were 
certain  forests  only  of  certain  kinds  of  wood,  and  it  was  kuown 
who  owned  those  forests :  logs  of  this  kind  of  wood  would  never  be 
held  to  be  waif  or  unidentifiable. 

It  is  true  that  on  the  Sutlej  unmarked  logs  showing  root-ends 
or  being  broken,  not  cut,  and  apparently  the  result,  not  of  forest  fell- 
ings but  of  storms  or  other  accident,  are  allowed  to  be  waif.  Such 
logs  are  spoken  of  as  ''  windfall.''  In  these  cases  the  chiefs  are 
allowed  to  take  the  logs  as  waif*,  but  this  is  rather  a  matter  of 
concession  than  of  strict  principle.  They  are  given  up  because, 
though  the  wood  may  .be  the  property  of  Government^  they  have 


*  The  qaestion  is  Bometimes  asked,  must  waif  be  wood  actoally  cast  upon  a 
shore  or  island,  or  maj  the  States  entitled  to  waif  send  oat  men  on  floats,  ^c^  to 
swim  after  and  catch  waif  logs  ?  There  can  be  no  donbt  that  waif  depends  on  tb* 
oooadition  of  the  log,  not  on  the  fact  of  its  beisg  in  the  water  or  «ii  drj-  i^yJ  A« 
long  as  the  oolkction  of  saeh  waif  is  made  tn'Mts  tkB  hout^dairy  of  ihm  Stmtm,  tbsi  u 
the  only  question  thst  can  be  raised.  The  boundary  maj  be  la  the  middle  of 
the  stream. 


CONTROL  OF  TIMBER  IN  TRANSIT,  &C.  207 

not  been  appropriated  or  prepared  at  the  expense  of  Oovemment, 
and  Government  do  not  wish  to  press  the  principle  of  identification 
too  far. 

Government  claims  all  waif  on  its  own  shores,  but  usually 
allows  people  to  take  smaller  bits  for  their  own  use ;  the  limit 
being  what  one  man  can  himself  lift  or  carry  away  without 
assistance,  and  sawn  timber  being  not  included  in  the  permission 
(or  obviously  many  metre-gauge  sleepers  and  other  such  small  scan- 
tling would  be  carried  off). 

Under  section  45,  Government  is  empowered  to  exempt  any 
class  of  timber  from  its  general  declaration  of  primd  facie  property. 
It  will  probably  be  asked  why  the  Government  should  confine 
its  right  to   'waif  within  'certain  limits  *  (by  section  45).     The 
answer  is,  that  as  regards  timber,  waif  by  custom  arises  in  con- 
nection with  rivers  and  their  banks,  but  in  India  river   banks 
are  very  uncertain  things :  since,  in  time  of  high  flood,  logs  may 
be  taken  far  inland,  and  when  the  water  subsides  may  be  left 
three  or  four  miles  or  more  from  the  edge  of  the  water*    The  Govern- 
ment therefore  will  desire  to  put  a  reasonable  limit  to  the  area  within 
which  it  will  claim  to  interfere  with  waif  logs.     It  is  usual  under 
this  section  to  notify  the  chief  rivers   under  control  down  to  a 
certain  point  in  their  courses,  and  to  specify  a  certain  distance  on 
either  side  of  the  water  line  at  its  cold-weather  level* 

§  12. — Rules  regarding  Drift  and  its  dispoeal. 

Chapter  IX  of  the  Forest  Act  (B.  Chapter  VII),  regulates  the 
collection  of  drift  timber  in  the  first  instance,  and  provides  the  pro- 
cedure for  its  disposal  when  it  is  collected.  *  It  is  customary  to  speak 
of  ''salvins:''  timber  when  it  is  adrift  without  control  and  floating: 
on  its  way  to  the  sea  where  it  is  almost  sure  to  be  lost. 

In  gome  cases  it  may  be  convenient  for  Government  officers  only, 
to  undertake  the  work :  but  in  most  cases  it  would  be  a  pity  that 
private  persons  who  see  logs  going  past  should  not  be  allowed  to 
stop  or  salve  them,  and  get  a  reward,  provided  precautions  are 


)f 
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taken  that  misappropriation  is  not  encouraged  under  the  name  of 
salving. 

All  this  is  provided  for  by  rules  made  under  section  51  (B  sec- 
tion 51)«. 

It  will  depend  on  the  rules  whether  any  given  individual  is  or  is 
not  justified  in  salving  timber.  For  it  must  be  remembered  that^ 
as  a  general  rule'',  it  is  no  offence  in  a  person  to  take  charge  o{ 
apparently  ownerless  property,  with  the  band  fide  intention  of 
scouring  it  and  restoring  it  to  the  owner:  this,  however,  maybe 
affected  by  the  existence  of  rules  having  the  force  of  law,  which, 
in  certain  cases,  prescribe  that  only  certain  licensed  or  authorised 
persons  should  interfere  with  it. 

[t  will  be  borne  in  mind  that  drift  timber  is  still  '^  in  transit, 
and  therefore  any  cutting  off  of  marks,  burying,  concealing,  be., 
is  punishable  as  an  offence  against  the  rules  previously  described 
as  made  under  section  41  (or  in  some  cases  against  the  Forest  Act, 
section  62,  or  the  Indian  Penal  Code), 

Under  whatever  plan  the  drift  timber  is  secured^  it  has  to  be 
determined  what  is  to  be  done  with  it  when  salved.  This  will 
depend  on  circumstances.  If  the  logs  are  salved  in  the  water,  they 
are  easily  taken  in  tow  by  a  boat  or  rafted  up  to  a  drifMimber  ttaiion 
or  dep6t  appointed  by  the  (properly  authorized)  forest  officer  under 
section  46.      But  there  are  many  cases  where  this  cannot  be  done. 

The  section  therefore  says  that  timber  *^  may ''  be  brought  to 
such  depdts.  There  are  cases  where  floods  have  left  large  heavy  logs 
far  inland ;  or  where  single  logs,  of  perhaps  great  weight  or  size,  have 


*  I  would  advise  sladentg  to  procure  the  roles  in  force  on  the  Salweea  in  Burma 
as  a  good  illustration  of  the  practical  drafting  of  rules  ahont  salving.  If  the  pfcsent 
practice  is  maintained,  it  will  he  found  that  there  is  a  certain  part  of  tb«  riv«r 
vfhere  any  one  may  salve,  provided  he  takes  out  a  licence^  registers  the  mark  be 
pses  to  denote  that  logs  are  of  his  salving,  &c.  At  another  part  salving  is  only 
done  hy  authorized  '*  Government  salvers,"  or  the  ooUectiou  is  undertaken  bj  ofidal 

Agency 

In  Burma,  steamers  often  pick  up  valuahle  logs  and  take  them  in  tow.    Tbcy 
then  give  them  up  at  a  drift  timher  station,  and  receive  the  salvage  reward* 

7  Indian  Penal  Code,  Section  403,  Explanation  II. 
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been  carried  singly  or  together  below  the  lowest  timber  stations^  so 
that  it  would  be  inoonveDient  or  costly  to  do  more  than  secure  the 
timber  in  some  safe  place.  The  rules  under  section  51  will  arrange 
this^  so  that  the  salver  may  be  bound  to  give  notice  to  the  Forest 
OflSoer;  indeed  in  any  case  a  landowner  on  whose  land  a  log  was 
washed  would  run  the  risk  of  being  charged  with  misappropriating 
the  timber®  if  he  did  not  make  an  attempt  to  find  out  the  owner  or 
^ve  him  the  chance  of  recovering  his  property.  The  rules  also 
vroald  enable  the  logs  lying  singly  where  they  are,  to  be  treated 
JQst  as  if  they  had  been  taken  to  a  drift  timber  station,  and  the 
same  procedure  regarding  claims,  &c.,  to  be  observed. 

§  18, —  Disposal  of  Timber. 
When  the  timber  is  brought  to  a  station,  or  is  deposited,  as  just 
described,  the  further  procedure  is  so  clearly  laid  down  in  the 
Forest  Act  that  explanatory  comment  is  not  necessary.  Only  I 
may  mention,  with  reference  to  the  right  of  Government  to  un- 
identified timber  in  the  last  resort,  that  claimants  should  be  allowed 
every  chance  of  identifying  their  property  before  it  is  finally  taken 
possession  of  as  '  waif.' 

§  14. — Protection  while  awaiting  disposal. 
Timber  while  it  is  awaiting  the  decision  which  makes  it  over 
to  some  claimant,  or  while  it  is  retained  pending  the  settlement  in 
a  court  of  law  of  a  dispute  between  rival  claimants,  is  not  liable  to 
any  seizure  or  process  of  a  civil,  criminal,  or  revenue  court^  till  it 
has  gone  through  the  legal  procedure  under  this  chapter.  (Sec- 
tion 47  (B),  section  48).    This  obviates  the  chance  of  a  collision 

^  See  section  403, 1.  P.  C,  and  explanations.  It  is  qnite  possible  to  commit  the 
offence  of  criminal  misappropriation  for  a  time  only  ;  whence  the  necessity  of  com  - 
monicating  with  the  proper  official.  Of  course  it  would  be  a  question  of  fact  whether 
a  person  bad  kept  the  timber  so  long  or  under  such  circumstances,  that  misappropri- 
ation could  be  concluded. 

*  In  the  Burma  Act  the  CivU  Court  only  is  mentioned,  because  practically  that  is 
all  that  is  xequired ;  no  Revenue  Court  will  practically  require  to  attach  timber,  and 
if  a  Criminal  Conrt  does,  it  will  be  in  connection  with  some  offence,  and  under  such 
drcnmatances,  that  there  is  no  object  in  excepting  it. 
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of  author! ty^^     After  the  Forest  procedure  is  complete,  there  is 
nothing  to  prevent  any  Coart  issuing  its  order  or  injunction,  or 

taking  the  timber  under  its  own  process. 

* 

§  15. — Effect  of  Forest  Officer's  decision. 

In  deciding  claims  it  will  be  observed,  the  forest  officer 
makes  the  timber  over  to  the  person  he  thinks  best  entitled.  This, 
of  course,  has  no  effect  whatever,  as  a  binding  decision  that  such 
person  is  really  the  owner^.  Any  other  person  might  go  to  law  and 
pursue  the  usual  course  and  claim  against  the  person  who  got 
delivery  on  the  primd  facie  evidence  of  his  title. 

If  the  Forest  Officer  cannot  decide  who  is  entitled,  and  so 
does  not  think  proper  to  make  it  over  at  once  to  either  claimant, 
he  may  refer  the  parties  to  the  Civil  Court,  and  retain  the  timber 
meanwhile.  In  either  case  the  suit  must  be  brought  within 
two  months  :  if  not,  under  section  48,  the  timber  will  finally  Test 
in  Government,  or  in  the  person  to  whom  the  timber  has  been 
made  over,  as  the  case  may  be.  If  [the  timber  will  vest  in 
Government,  the  Forest  Officer  must  take  his  own  steps  to  ascer- 
tain the  fact  of  a  suit  having  been  brought  or  not,  before  he  takes 
possession  of  the  timber. 

Nothing  is  said  in  the  Act  about  the  Forest  Officer  arbitrating 
by  consent  of  the  parties^  There  would  be  nothing  to  prevent 
their  agreeing  to  his  arbitration,  and  the  best  plan  would  be  to 
proceed  under  section  623  of  the  Civil  Procedure  Code. 

^  I  believe  that  snch  a  difficalty  did  occur  some  yean  ago  in  Burma.  While  tlie 
Forest  Officer  was  dealing  witb  the  timber  nnder  rules  then  in  force,  the  Civil  Coart 
interfered,  awarded  the  timber  and  took  it  under  process  of  Court. 

^  Nor  in  a  subsequent  civil  suit  could  a  person  appeal  to  the  fact  that  the 
Forest  Officer  had  made  the  timber  over  to  him  as  a  proof  that  in  fact  it  belonged  to 
him  rather  than  to  the  other  party.  But  the  Forest  Officer  might  be  examined  aa  a 
witness  as  to  any  technical  or  other  knowledge  he  possessed,  which  might  throw  ligh 
on  the  question  of  ownership. 

*  In  which  case  the  ordinary  law  (see  chapter  on  Civil  PK>cednre)  wot&ld  apply. 
It  is  quite  likely  that  if  the  Forest  Officer  is  known  to  have  experience,  the  psuties 
will  agree  to  abide  by  his  arbitration. 
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The  Forest  Officer  is^  however^  in  no  way  responsible  for  this ; 
all  that  he  need  see  to  is  that  the  parties  agree  in  writing  to  his 
arbitration,  and  he  may  give  his  decision^  leaving  it  to  them  to 
pursue  the  steps  necessary  to  enforce  it.  Nor  would  he  be  re- 
sponsible  if  he  made  over  the  timber  in  accordance  with  such  a  deci- 
sion, because  the  Act  authorises  him,  in  any  case,  to  make  it  over 
to  the  party  whom  "  he  deems"  entitled  to  it. 

Nor  is  the  Forest  Officer  liable  for  anything  he  does  in  good 
faith  under  the  section,  nor  is  Government  liable  for  any  loss 
that  may  happen  during  the  detention  of  the  timber.  (Section  49 
(B)48,79). 

When  timber  is  made  over  to  a  claimant,  there  will  usually  be  a 
''salvage''  fee  (provided  under  rules  made  pursuant  to  section  51) 
i^e,  and  possibly  other  expenses  also.  No  person  can  claim  to 
take  away  his  timber  till  he  has  paid  these  charges.  But  no 
expenses  can  be  so  charged  (section  50),  but  such  as  are  distinctly 
provided  by  the  rules  to  be  levied*. 

If  such  fees  and  charges  are  not  paid,  sections  81  and  82  of  the 
Act  must  be  brought  into  play :  the  Forest  Officer  may  sell  the 
timber  and  recover  the  money  due. 

Offences  against  salvage  drift  timber  rules  are  punished  by 
8ach  penalties  as  the  rules  themselves  provide. 

'"SalTAge  fees"  conaist  of  a  sum  which  is  purely  in  the  nature  of  a  reward 
for  the  risk  and  exertion  undergone  in  saving  the  timber,  whether  bj  Ck>Ternment 
or  priTHte  agency.  '  Other  expenses  *  will  be  the  actual  cost  of  moving,  rafting, 
or  Btoring  timber,  and  may  include  a  charge  the  object  of  which  is  to  defray  the  cost 
of  sny  special  establishment  necessarily  entertained. 
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CHAPTER  XV. 


APPLICATION  OP  THE  PENAL  CODE  TO  FOEEST  OFFENCES. 


Sbgtion  I. — Offbmgbs  dirbctlt  oonncctbd  with  a   Forest  or 

ITS  Pboducb. 

§  1. — WAen  cases  come  under  the  Code, 

We  have  now  considered  the  offences  which  are  likely  to  be 
committed  both  in  the  forest  itself  and  against  the  produce  of 
forests  while  in  transit  as  far  as  the  Forest  Act  provides  for  them. 
I  explaiDcd  that  some  of  these  offences  are  most  conveniently  dealt 
with  under  the  special  forest  laWj  while  for  others^  it  is  desirable 
(owing  to  the  gravity  of  the  case  or  for  some  other  reason)  to 
have  recourse  to  the  ordinary  criminal  law  as  contained  ia  the 
Indian  Penal  Code.  I  have  now,  therefore^  to  make  some  remarks 
on  those  offences  punishable  under  the  Indian  Penal  Code^  which 
are  directly  connected  with  forests^  or  with  their  produce  in  transit. 

Ordinary  acts  of  mischief  j  trespass,  petty  theft  of  wood  and 
produce,  and  offences  against  produce  in  transit,  are,  generally, 
best  prosecuted  under  the  Act  and  rules  under  section  25,  and 
sections  82, 41,  or  61  of  the  Forest  Act  (and  similar  sections  of  the 
Burma  Act.)  Those  rules  will  suffice  where  no  serious  criminality 
is  involved  and  where  the  limited  scale  of  punishment  contemplated 
by  the  Forest  Act  is  adequate.  We  have,  however,  seen  that 
many  of  these  Acts  may  constitute  an  offence  under  the  Penal 
Code,  and  where  the  offence  is  serious,  and  special  criminality 
appears,  the  Code  should  be  resorted  to. 

And  besides  those  offences  which  mag  e(me  under  the  Penal  Code, 
there  are  also  offences  which,  though  directly  connected  with  foreste, 
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can  onlf  be  dealt  with  with  the  aid  of  the  Penal  Code.  There  are 
also  some  offenoeSj  under  the  same  Code,  which  are  only  indirectly 
connected  with  forests,  but  which  may  concern  forest  officers  to 
know  about. 

§  2. — TAe/i  and  Misappropriation. 

The  offences  directly  connected  with  forests,  which  come  under 
Penal  Code,  are— 

Tiefl  or  eriminal  misappropriation,  with  its  attendant  offences ; 

'  Beeeiving  stolen  property  ;  * 

Mischief; 

Criminal  trespass  ; 

Abetment  of  offences  ; 

Attempts  to  commit  offences. 

Theft  (section  378)  refers  always  to  movable  property,  and  it  is 
the  essence  of  theft  that  the  property  should  be  in  the  possession^  of 
the  person  robbed,  at  the  time  of  the  commission  of  the  offence. 
As  far  as  its  being  *  movable '  is  concerned,  an  act  of  cutting  or 
separation,  which  severs  an  originally  immovable  article  from  the 
ground, — ^as  the  act  of  cutting  grass  from  the  soil,  pulling  fruit  from 
a  tree,  severing  the  stem  from  the  root  stock,— ^uch  an  act  may  have 
the  effect  at  the  same  time  of  making  the  property  movable  and  of 
being  a  theft.  That  is  what  the  Code  means  by  explaining  that  the 
act  which  effects  the  severance  may  also  be  a  moving  of  the 
property  which  constitutes  theft. 

*  See  on   the  mbject  of  postessioo*  page  11,  ante.    The  stadent  will  not  fail  to 
reeognixe  the  diatinction  between  the  offenoea  of  theft  (378-9),  criminal  miaap- 
propriation   (403),  and  criminal  breach  of  trust  (406,  &c.)    In  thn  flnt  the  pro- 
perty ia  in  the  jN>Mes«tofi  of  tbe  penon  robbed,  in  the  second  it  ia  not  m  any  one's 
pOMSBsnon  /  criminal  misappropriation  may  be  committed  in  respect  of  property  fonnd 
lying  on  a  road ;  in  the  third  case,  the  property  is  not  only  not  in  possession  of 
the  penoD.  robbed*  bnt  the  wrong-door  is  himself  in  possession,  or  has  been  entrusted 
with   the  property  which  he  converts  to  his  own  use ;  and   in  proportion  as  the 
trust  ia  more  complete,  the  offence  is  considered  as  aggravated  and  is  provided  for 
accordingly  by  different  sections,  for  example  where  the  person  entrusted  with  the 
propertj  is  »  carrier  (407),  or  a  clerk  or  servant  (408),  or  a  public  servant^  or  banker 
or  agent  (4M). 
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If  the  property  is  not  at  the  time  in  poseeesion  of  any  one^  as 
if  a  log  is  laying  on  a  river  bank  or  island^  or  a  bundle  of  gn»  by 
the  roadside,  then  the  offence  is  not  theft  bat  eriminal  mUapprO' 
priation.  (Section  403.)  The  ''explanation'^ attached  to  this  section 
in  the  code  to  this  offence  shonld  be  remembered.  In  the  first 
place,  a  dishonest'  misappropriation  or  conversion  to  a  man's  own 
use  for  a  time  only  may  be  an  offence.  Supposing,  for  instancei  a 
person  having  salved  a  log  of  teak  should  keep  it  in  his  yard 
and  make  no  attempt  to  inform  the  Forest  Officer,  or  to  find  the 
owner,  this  might  be,  according  to  the  circumstances,  a  misappro- 
priation punishable  under  section  403.  It  would  be  a  question  of 
fact  whether  the  detention  was  for  such  a  length  of  time  as  was  not 
natural  or  necessary,  supposing  the  accused  person  to  have  had  an 
honest  intention  of  finding  the  owner  or  a  forest  officer. 

This  example  also  includes  the  second  explanation,  which  is  thai 
it  is  not  misappropriation  in  the  first  instance,  to  take  possession 
of  property  for  the  purpose  of  protecting  it  and  restoring  it  to  its 
owners,  but  it  becomes  an  offence,  as  just  stated,  if  within  a  rea- 
sonable time  steps  are  not  taken  to  give  notice,  or  discover  the 
owner. 

It  is  not  necessary  that  the  finder  of  property  should  know 
who  is  the  owner,  or  that  any  particular  person  is  owner :  he  mis- 
appropriates it  if  he  does  not  believe  it  is  his  own  (and  then  makes 
no  attempt  to  discover  the  owner.) 

In  ordinary  oases,  when  no  owner  can  be  founds  vthere  cannot 
be  a  misappropriation,  because  then  the  thing  really  becomes  '^  fe» 
nuUius/^  If  I  find  a  rupee  lying  on  the  high  road  (unless,  of 
course,  I  have  seen  some  one  drop  it,  or  there  is  some  special  excep- 
tional probability  to  guide  me),  I  may  keep  the  rupee,  since  it  is 
obvious  that  to  find  an  owner  is  impossible.  Under  the  Forest 
law  however,  as  regards  timber  in  transit,  this  excuse  would  rarely 

'  "  Dishonest "  by  definition  means  an  act  which  causes  either  '*  wrongful  gain" 
to  one  party  or  "  wrongful  loss  "  to  another,  or  both.  "  V^rongfnl "  in  ibis  pH^iM 
means  gain  or  loss  which  the  person  is  not  legally  entitled  to  enjoy  or  to  sufter,  st 
the  case  may  be. 
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avails  siuoe  Government  is  declared  by  law  to  he  primd /aeie  owner 
of  all  onmarked^  and  drift  timber^  within  certain  limits. 

A  man  could  not^  for  example^  pick  up  a  sleeper  lying  on  a  sand 
bank^  and  say  I  may  take  this  because  it  is  so  exactly  like 
tboDsaods  of  other  sleepers  that  it  i^  impossible  for  me  to  find 
an  owner^  for  the  owner  isj  by  law,  the  Government. 

Cases  of  bread  of  irusl  (sections  405-6)  can  hardly  occur 
except  in  cases  of  contract  to  remove   timber;  bat  this  is  not 
really  a  direct  forest  o£fencej  so  I  shall  mention  the  subject  after- 
wards. 

§  S. — Rteeiving  Siolen  Prcperly, 

Closely  connected  with  theft  is  the  offence  of  ''  receiving  or 
retaining "  stolen  property^  knowing  or  haviog  reason  to  believe 
that  the  property  is  stolen. 

This  is  an  offence  which,  not  being  specifically  mentioned  in  the 
Forest  Act,  must  be  prosecuted  under  the  Penal  Code.  Any  pro- 
perty the  possession  of  which  has  been  transferred  by  theft/extor- 
tion,  or  robbery,  or  which  has  been  criminally  misappropriated,  or 
io  respect  of  which  a  criminal  breach  of  trust  has  been  committed, 
is  "stolen  property  .*'  (Section  410).  "Dishonestly'^  receiving 
or  retaining  this  is  punishable  under  section  411.  And  there  are 
other  sections  following,  which  may  also  be  applicable,  for  example 
the  habitual  dealing  in  such  property  is  punished  under  section  413  : 
and  assisting  in  the  concealment  under  section  414'. 

To  sustain  a  charge  of  'receiving'  it  is  necessary  to  show  (1) 
that  the  receipt  or  detention  was  diskonest  {i.e.,  with  intention  of 
causing  wrongful  loss  or  wrongful  gain) ;  this  fact  is  usually 
to  be  inferred  from  the  circumstances  of  the  case ;  (2)  the  offender 

'  Under  sectioa  414  ooald  be  hied  a  bad  case  of  "  concealing ''  timber  (eee 
Forcit  Act»  section  41  k),  whicb  wonld  be  insufficiently  punished  with  six  months' 
imprisonment.  The  section  414  provides  for  cases  which  are  in  fact  very  like  the 
abetment  of  section  411.  The  accused  does  not  himself  '  receive '  the  stolen  property, 
hat  be  helps  some  one  ebe  in  disposing  or  making  away  with  it.  As  where  a 
(n»ldsmith  melts  down  silver  coins  or  ornaments  for  a  receiver  (knowingly) 
and  so  helps  the  thief  or  some  receiver  to  conceal  and  dispose  of  his  booty. 
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either  knew^  or  had  reason  to  believe  that  the  property  was  stolen^ 
or  obtained  by  misappropriation^  &c.  This  is  also  usaally  to  be 
established  by  the  circamstances,  Buch  as  the  time  and  means  of 
getting  possession  (whether  at  nighty  in  secrecy,  taking  it  at 
very  much  below  its  value,  &c.,)  the  way  in  which  he  dealt  with 
the  property  afterwards  (such  as  burying  or  concealing  it,  &;c). 
These  matters  afford  indication  of  guilty  knowledge.  Especiallj 
important  is  the  common  case  where  the  accused  cannot  or  will 
not  say,  how  he  came  by  the  property^. 

§  4.— Jfwcif^ 

Mischief  is  an  offence  defined  by  section  425,  Indian  Penal 
Code.  To  constitute  it,  there  must  be  an  intention  to  cause^  or  a 
knowledge  that  it  is  likely  to  cause,  wrongful  loss  or  damage  to  the 
public  or  to  any  person. 

It  is  obvious  that  mischief  maybe  of  various  classes,  and  so  be 
of  different  degrees  of  criminality,  according  to  the  means  employed 
in  producing  it,  according  to  the  value  of  the  property  injured  or 
destroyed^  and  according  to  the  nature  or  public  utility  of  the  pro- 
perty damaged. 


*  A  Teiy  onmiuoii  mistake  is  the  misapplication  of  section  411  in  the  foUowing 
w^y.  One  of  the  commonest  forms  in  which  a  theft  case  comes  np  is  this :  A  has 
lost  his  cattle,  timber,  &c. ;  he  has  not  actually  seen  any  one  steal  it^  bnt  shortly  after 
the  loss,  the  property  is  recognized  in  the  possession  of  B,  who  is  either  utterly 
unable  to  account  for  the  possession,  or  else  tells  falsehoods  about  it.  In  that  case 
the  charge  is  under  section  879,  &c.,  and  the  inference  is  that  he  himself  iUk  it» 
and  not  that  »om9  one  eUe  Mtole  it  and  he  received  it  (which  is  section  411). 
Tins  is  also  the  French  law,  that  any  one  found  in  illicit  possession  of  newly 
cut  wood  is  presumed  to  have  cut  it).  Curasson,  II,  421 ;  see  also  Mayne's  I.  P- 
Code,  (9th  ed.)  page  311  and  page  335.  I  laid  emphasis  on  reeeni  possession  aboTe 
because  if  it  was  only  after  the  lapse  of  a  considerable  time  that  the  property  wis 
discovered,  there  would  be  so  much  reason  for  probability  of  previous  transfer  snd 
sd  forth  that  the  inference  (if  any  at  al  was  justifiable)  would  be  of  '  receiving.'  On 
this  subject  section  114  of  the  Evidence  Act  may  usefully  be  referred  to;  tbe 
principle  on  which  the  rule  proceeds  is,  that  it  is  right  to  presume  what  is  likelv  to 
have  happened,  regard  being  had  to  the  course  of  natural  events,  human  ooDdocU 
&c.,  in  relation  to  the  facts  of  the  case. 
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Uuehief  relates  to  property  (inplading  animals)^  not  to  men* 
OSences  agaiost  the  human  body — murder ^  caasing  ^evous  iuri, 
caasing  hurt,  nse  of  criminal  force  and  assauli,  are  treated  under 
a  special  chapter  in  the  Code. 

Mischief  in  general^  is  punished  by  section  426.  Recourse  in 
forest  cases  would  not  be  had  to  this  section,  because  the  minor 
forms  of  mischief  (adequately  punishable  with  fine  or  with  imprison- 
meDt  up  to  six  months)  are  all  specified  in  the  Forest  Act  itself. 

Mischief  where  the  damage  amounts  in  value  to  50  rupees  and 
more  comes  under  section  427 ;  and  mischief  by  fire  with  intent 
(or  guilty  knowledge)  of  causing  damage  to  the  extent  of  100  rupees 
Faloe  or  upwards  is  punishable  (the  imprisonment  may  extend  to 
seven  years^  with  fine  also)  under  section  437. 

This  section  would  be  resorted  to  in  grave  cases  of  mischief  by 
setting  fire  to  a  forest. 

Mischief  to  landmarks  (section  434)  would  usually  be  better 
charged  under  the  special  section  (62)  of  the  Forest  Act. 

Mischief  to  irrigation  works^  or  water*supply  works  (of  any 
tiod  and  for  any  purpose)  and  mischief  to  roads^  bridges^  navigable 
channels,  come  nnder  sections  430-1,  and  mischief  to  cattle  (accord- 
ing to  value)  under  sections  428-9. 

§  5. — Criminal  Trespass, 

Criminal  irespass  may  be  just  mentioned,  but  it  is  not  likely  to 
he  applied  to  forest  cases,  because  the  specific  acts  of  trespass  on 
ft)rest  property  are  provided  against  in  the  Forest  Act.  The  section 
in  the  Indian  Penal  Code  is  441.  The  ofience  consists  in  entering 
on  property  in  the  possession  of  another,  with  intent  to  commit  an 
offence  ^  or  to  intimidate,  insult,  or  annoy  SLuy person  in  possession  of 

'  Which  here  means  an  oif ence  against  any  law  if  punishable  with  six  months'  im  - 
prisonment  or  more,  since  section  441  is  one  of  the  sections  included  in  section  40 
of  the  Indian  Penal  Code,  which  gives  this  extended  meaning.  As  regards  possession 
the  stndent  wiU  observe  another  instance  ofrthe  imoprtance  of  mastering  the  general 
principles  of  law,  and  why  we  spoke  of  possession  at  the  outset*  The  Government 
u  in  posienion  of  a  demarcated  or  notified  forest,  and  the  guard  or  other  officer  on 
duty  in  it^  is  clearly  also  in  possession. 
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sucA  property  :  it  also  inolades  an  unlawfol  remaining,  with  such  in- 
tent^ though  the  original  entry  may  have  been  innocent. 

Trespassing  simply ^  i.e.,  without  such  intent,  would  not  be  pun- 
ishable under  the  Indian  Penal  Code ;  but  as  it  is  undesirable  to 
allow  it  iu  a  reserved  forest^  where  it  is  sure  almost,  to  be  the  prelude 
to  some  forest  offence,  it  is  specially  prohibited  by  the  Forest  Act, 
section  2bd. 

Under  the  Indian  Penal  Code,  criminal  trespass  effected  in 
a  house  or  building  develops  into  "  house  trespass ; ''  and  if  witb 
precaution  for  concealment,  into  ''  lurking  house  trespass  "  (sections 
448-4) :  if  it  is  accompanied  by  an  entry  by  a  passage  made  by  the 
offender,  by  opening  a  lock,  by  use  of  force,  &c.,  &;c*,  it  becomes 
^'  house-breaking  '*  (sections  445-60)  • 

§  6. — Attempts. 

There  are  two  remaining  points  connected  with  this  part  of  cm 
subject  which  may  qow  be  considered.  It  sometimes  happens  that 
a  would  be  offender  is  stopped  by  some  circumstance  before  his 
act  has  been  fully  accomplished.  But  it  is  obvious  that  his  inten- 
tion is  just  the  same  as  if  he  had  done  the  act,  and  the  menace  to 
society  is  the  same.  The  criminal  design  is  there,  and  every- 
thing else,  except  indeed  the  opportunity  to  carry  the  design  into 
complete  execution.  The  law  therefore  deals  specially  with  in- 
choate crimes,  which  it  calls  '^  attempts.'^ 

The  mere  design  or  contemplation  to  commit  an  offence  is  not 
an  attempt,  nor  is  precedent  preparation,  without  any  act 
towards  the  offence ;  preparing  a  rope  ladder  which  might  be 
used  in  some  subsequent  house-breaking,  for  instance,  would  not 
be  an  '  attempt '  at  house-breaking.  It  is,  however,  not  easy  in  all 
circumstances  to  say  where  the  line  is  to  be  drawn  between  pre- 
paration for  an  offence,  and  those  partial  acts  in  prosecution 
of  the  offence  itself  which  really  constitute  an  ^*  attempt.''  In 
America,  a  rule  (which  is  certainly  a  very  good  general  guide) 
has  been  laid  down,  that  an  attempt  can  only  be  said  to  take  place 
where  there  have  been  ^'  acts  which  would  end  in  the  consummation 
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of  the  offence,  but  for  the  intervention  of  circnmstances  inde- 
pendent of  the  will  of  the  pwtj." 

The  facts  of  the  particular  case  require  to  be  studied  in  order 
to  determine  whether  there  has  been  an  attempt. 

In  some  cases  of  grave  crime^  as  rebellion  and  murder^  attempts 
are  specifically  provided  for  as  separate  offences  in  the  Code.  But 
where  this  ii^  not  so,  all  ''attempts''  are  puni^hed  under  section  511. 

The  Code  does  not  define  an  '^  attempt/'  but  requires  that  to 
make  an  '^  attempt "  penal  iome  act  nMisi  be  done  towardifl  the 
eommkrion  of  the  offence.  And  in  general  the  punishment  for 
an  attempt  is  half  that  provided  for  the  offence  itself  (of  course  in 
the  absence  of  any  special  provision). 

It  is  only  an  offence  punisKable  under  the  Indian  Penal 
Code,  the  attempt  to  commit  which  is  punishable.  **  Attempts/' 
therefore,  in  the  case  of  lesser  forest  trespass  and  mischief  should 
not  be  prosecuted^. 

It  is  only  where  the  offence  is  serious,  and  would  be  clearly 
panishable  under  the. Indian  Penal  Code,  that  a  case  of  ''attempt " 
conld  be  successfully  prosecuted. 

§  7. — Abetment. 

Abetment  may  occur  in  forest  cases,  because  the  Indian  Penal 
Code  (section  108)  speaks  of  abetment  of  an  '^  offence, "  and  the  term 
here  is  explained,  by  section  40  of  the  Code,  to  include  all  offences 
whether  punishable  under  the  Code  or  under  a  special  law,  and 
irrespective  of  the  amount  of  sentence  to  which  they  are  liable. 

Hence  there  was  no  occasion  to  make  a  special  provision  in  the 
Forest  Act  regarding  Abetment. 

It  is  immaterial  to  the  existence  of  the  offence  of  abetment 
whether  the  principal  offence  is  actually  committed  in  consequence  of 

'  Hera  read  the  illnstmtion  to  section  611,  Indian  Penal  Code. 

'  Attempts  are  in  the  French  law  punished  as  the  crime  itself  (Code  French  2.3) 
bot  no  attempt  is  recognized  as  punishable  if  it  is  an  attempt  at  a  dilit  (a  forest 
offence  for  example  not  coming  under  the  penal  law  as  a  erime)  unless  some  npecial 
Uv  declares  the  attempt  peiml  {Cwaston,  II,  429). 
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the  abetment  or  not  (seetion  108^  explanation  II),  bat  this  result  it 
very  material  to  the  question  of  amount  of  punishment,  as  we  shall 
see* 

It  is  also  immaterial  that  the  principal  offence  is  excused  by 
any  want  of  leg^l  capacity  to  commit  an  offence  in  the  person  who 
did  it.  Thus  a  murder  by  a  madman  would  be  excused,  bat 
the  abetment  of  such  a  person  would  be  an  offence  all  the  same. 
(Section  108.) 

The  circumstances  which  constitute  an  abetment  which  the  law 
recognizes^  had  best  be  learned  from  the  very  words  of  the  section  107 
itself  with  its  two  explanations  and  illustration.  It  runs  as 
follows : — 

"107.    A  penon  abets  the  doing  of  a  thing  who — 
"  FivMU — Instigates  any  persons  to  do  that  thing ;  or 
"  ^veofMi/y.— *EDgage8  with  one  or  more  other  person  or  persons  in  soy 

oonspiracj  for  the  doing  of  that  thing,  if  an  act  or  illegal 
omission  takes  place  in  pursuance  of  that  oonspirw^,  sod 
in  order  to  the  doing  of  that  thing ;  or 
"TAiri/^. — ^Intentionally  aids,  by  any  act  or  iUeg^  omission,  the  doug 

of  that  thing. 
<<  SxpXwMAion, — A  person  who  by  wilfol  misrepresentation,  or  by  wilful 
concealment  of  a  material  fact,  which  he  is  bound  to  disclose,  voluntarily  causes 
or  procures,  or  attempts  to  cause  or  procure,  a  thing  to  be  done,  is  said  to 
instigate  the  doing  of  that  thing. 

HlvM/ration. 
"  A,  a  public  officer,  is  authonzed  by  a  warrant  from  a  oourt  of  justice  to  appre- 
hend Z.    B,  knowing  that  &ct,  and  also  that  C  is  not  Z,  wilfully  represents  to 
A  that  C  is  Z,  and  thereby  intentionally  causes  A  to  apprehend  G.    Hera  B 
abets  by  instigation  the  apprehension  of  C. 

"  Explanation  2. — ^Whoever  either  prior  to  or  at  the  time  of  the  commis- 
sion of  an  act,  does  anything  in  order  to  facilitate  the  oommission  of  that  set 
and  thereby  facilitates  the  commission  thereof^  is  said  to  aid  the  doing  of  that 
act." 

If  there  is  no  special  penalty  for  abetment^,  section  109  pro- 
vides that  if  the  ofFence  is  committed  in  consequence  of  the  abetment 
the  punishment  is  the  same  as  for  the  ofEence  itself.  (See  also  the 
explanation  at  the  end  of  section  108.) 

*  There  is  in  a  few  cases,  $^.,  abetment  of  suicide,  abetment  of  murder,  Ac 
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It  sometimes  happeos  that  an  act  is  abetted^  bot  the  act  actually 
done  has  a  different  result  or  effect  legally  :  the  abettor  is  just  as 
mnch  liable  as  if  he  had  directly  abetted  the  act  accomplished, 
provided  that  the  result  which  actually  followed  was  a  probable 
Gonseqaence  of  the  abetment  and  was  committed  under  the  influ- 
ence of  the  abetment.     (Section  1 1 J ) ». 

If  the  offence  is  uoi  actually  committed,  then  if  it  is  a  grave 
offence  punishable  with  death  or  transportation  for  life,  the  abetment 
is  specially  punishable  under  section  115.  If  it  is  a  less  offence 
punishable  with  imprisonment,  the  abettor  may  receive  sentence 
of  one-fourth  of  the  longest  term  of  imprisonment  provided  for 
tie  offence,  or  fine  as  provided  for  the  offence,  or  both ;  and  if 
the  abettor  is  a  public  servant,  whose  duty  was   to  prevent  the 

offence,  the  sentence  may  be  double,  i.e.,  may  extend  to  one^Aal/ the 
term  of  imprisonment.     (Section  116.) 

There  are  some  special  oases  connected  with  abetment,  provided 

for  in  sections  112,  113,  &c.,  which  it  is  not  necessary  for  the  forest 

student  to  enter  into. 

It  is  important,  however,  to  note  that  under  section  114,  if  a 

person  who  would,  if  absent  at  the  time  of  committing  the  offence, 

be  liable  as  an  abettor  only,  is  present  at  the  commission,  he  is 

treated  not  as  an  abettor,  but  as  a  principal.     (See  also  Indian 

Penal  Code,  section  84.) 

Section  II. — Offences  indibbctly  connected  with  Fobbst 

Administration. 

§  1. — Scope  of  the  Section. 
Of  the  offences  under  the  Indian  Penal  Code,  indirectly  con- 
nected with  forest  administration,  f.^.,  likely  to  occur  or  to  come 
within  the  range  of  ^  Forest  Officer's  practice  as  such,  I  may 
mention  the  principal. 

'  An  innstratioD  is  afforded  by  the  case  of  A  instigating  the  barning  of  Z's  house 
by  B.  B  acta  on  the  abetment,  but  taking  advantage  of  the  flre^  commits  a  theft  of 
property  in  the  honse.  A  is  responsible  for  the  abetment  of  the  barning,  bnt  not 
the  tb«ft»  for  that  was  not  oonnected  with  the  abetment  by  inetigation. 

X 
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§  2. — Unlawful  Ai^en^ly. 

In  the  first  place^  any  offence  may  be  committed  by  more  than 
one  person :  this  in  most  cases  constitutes  a  case  of  abeUneiU  of 
which  I  have  already  spoken:  but  if  five  or  more  persons  assemble 
with  the  object  (among  others  contemplated  by  the  law)  of  resiil'' 
ing  the  execution  of  the  Forest  Law^^,  or  by  means  oferiminalforee^ 
or  show  of  such  force^  of  compelling  any  one  to  do  what  he  is  wl 
bound  to  do^  or  not  to  do  what  he  is  legally  entitled  to  do,  or  dqiri' 
ving  any  person  of  the  use  of  Kay  forest  right  or  of  enforcing  any  riglt 
or  supposed  right),  or  with  the  object  of  committing  an  offence  (an 
offence  against  the  Indian  Penal  Code  or  under  any  special  law,  if 
punishable  with  imprisonment  of  six  months  or  more  (section  40) :— - 
such  assembly  is  called  an  ''  unlawful  assembly"  and  is  punishable 
under  sections  141  to  148.  It  is  not  necessary  that  any  resuUi 
should  have  followed :  the  assembly  for  the  purpose  indicated  is 
illegal,  and  joining  it  is  a  punishable  offence  j9^f  se^  which  is  aggra- 
vated (section  144)  if  the  party  is  armed» 

§  3. — Giving  aid  and  information. 

We  have  spoken  already  of  the  duty  laid  on  certain  persons 
to  give  information  or  render  assistance  in  forest  cases,  &c.  (see 
Forest  Act,  section  78,  fee). 

A  person  so  legally  bound,  and  intentionally  omitting  to  give 
information^  would  be  punishable  under  section  176^  Indian  Penal 
Code,  or  to  give  assistance,  under  section  187. 

He  would  come  under  section  177  if  the  information  given  were 
such  as  he  knew,  or  had  reason  to  believe,  were  fals^. 

Under  section  201,  Indian  Penal  Code,  if  any  person,  knowing, 
or  having  reason  to  believe,  that  an  offence  under  the  Indian 
Penal  Code  (or  may  be  under  the  Forest  law  if  punishable  with 
six  months'  imprisonment  or  more)  has  been  committed^  causes 

^  I  purposely  select/orev^  iostances :  but  of  course  tiie  Indian  Penal  Code  if 
general. 

^  AIbo  under  sections  202  and  203,  which  are  almost  precisely  the  same  u  sectioai 
176  and  177.  I  do  not  know  why  these  provisions  were  thus  virtuaUy  repeated  twice* 
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any  evidence  to  disappear,  or  gives  false  information^  in  order  to 
icreen  the  offender,  he  is  liable  to  punishment. 

§  4. — Giving  False  Evidence. 
Giving  false  evidence  (sections  191  to  195)  is  an  offence  which 
is  onfortaDately  likely  to  occur  in  forest  cases ;  but  inasmuch  as 
00  sach  au  occurrence  in  a  forest  trials  the  Magistrate  or  Court 
woald  take  action,  it  is  only  necessary  to  refer  the  Forest  Officer  to 
the  sections  of  the  Code. 

§  5. — Concealing  Offenders. 

The  harboring  or  concealing'  offenders,  as  a  step  calculated  to 

defeat  the  ends  of  public  justice^  is  an  offence  under  the  Indian  Penal 

Code,  section  202.   The  ^'  offender ''  must,  however,  have  committed., 

or  been  charged  with,  an  offence  under  the  Indian  Penal  Code^  or 

Qoder  any  special  law  punishable  with  imprisonment  for  six  months 

or  upwards. 

§  Q.^'Breach  of  trust. 

A  case  under  this  head  sometimes  occurs^  when  a  contractor  has 
been  employed  in  the  forest,  to  saw  up  the  trees  felled,  and  launch 
them  in  certain  scantling  forms,  into  the  river.  It  may  happen 
that  it  pays  him  well  to  remove  the  lighter  scantling  which  is  con- 
veniently situated,  but  larger  pieces  at  a  distance  from  the  river 
may  be  expensive  and  troublesome  to  move.  He  is  then  temptdd 
CO  conceal,  bum,  or  otherwise  destroy  this  timber^  so  as  to  avoid  the 
doty  of  launching  it. 

Here,  it  will  be  observed,  the  offender  does  not  convert  the 
timber  to  his  own  use  (section  405),  but  he  does  violate  the 
further  clause  of  the  same  section,  namely,  he  violates  the  express  or 
implied  terms  of  the  contract'  under  which  the  timber  was  made 

^  HD»band  and  wife  can  netyer  be  charged  with  '  harboring '  one  the  other. 
'  A  pe  Aon  oommits  a  breach  of  trust  when  he  violates — 

^a'i  any  direction  of  the  law,— 

{b)  any  express  legal  contract, — 

(<?)  any  implied  legal  contract; — 

Aji  to  how  he  is  to  discharge  his  trust.    {See  scctiou  •U>5  ) 
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over  to  his  charge.     He  can  then  he  prosecuted  for  breach  of  trust, 
to  say  nothing  of  a  further  charge  of  mischief. 

These^  I  think^  will  be  found  to  be  the  principal  offences  likely 
to  come  under  the  Forest  Officer's  business,  which  will  require 
reference  to  the^Penal  Code.  I  ought  perhaps  more  specifically  to 
have  alluded  to  section  409^  as  applicable  in  case  a  clerk  or  a  forest 
subordinate  make  away  with  cash  or  property  of  Government. 
But  this,  subject,  I  think,  will  be  understood  from  the  note  which  I 
appended  to  my  remarks  on  the  subject  of  theft.  Certain  offences 
hy  Forest  Officers  are  more  appropriately  reserved  to  the  chapter 
on  Forest  Officers  and  their  duty. 
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CHAPTER  XVL 

GENERAL  PRINCIPLES  OP  CRIMINAL  LAW  RELATING  TO 

OFFENCES. 


Section  I. — Gbheral  Exceptions. 

§  h—Acl9  that  would  ordinarily  be  Offences  are  excused  in  some  canes. 

In  the  Indian  Penal  Code  there  are  a  number  of  sections  which 
lay  down  certain  principles  regarding  all  offences.  In  the  Indian 
Penal  Code  the  word  ''  offence  '^  is  defined  to  be  an  act  or  omission 
punishable  under  thai  Code :  but  an  important  section  (40)  extends 
this  meaning  to  all  offences^  in  the  case  of  a  number  of  sections^ 
and  to  offences  under  special^  and  local  laws,  if  punishable  with  a 

« 

certain  amount  of  penalty  (six  months'  prison  and  upward^  with  or 
(without  fine)  in  the  case  of  some  other  sections. 

As  many  of  the  sections  mentioned  in  section  40  lay  down  im- 
portant principles^  and  these  principles  are  applied  to  forest  offences 
as  well  as  others^  it  is  necessary  for  us  to  study  them. 

I  have  had  some  doubt  whether  I  ought  to  place  this  chapter 
first  OT  last.  I  have  concluded  in  favour  of  the  latter  position^ 
not  because  it  is  most  logical^  but  merely  because  it  is  most 
easy  for  the  student  to  master  first  the  general  subject  of  forest 
protection^  and  the  offences  which  arise  on  the  breach  of  the 
provisions  of  the  law^  whether  Penal  Code  or  Forest^  and  that  then 
he  should  be  made  aware  of  those  circumstances  (which  will  at 
once  make  themselves  understood  as  soon  as  they  are  stated,  but) 
which,  in  all  cases  where  they  arise,  produce  their  natural  effect 
in  excising  the  offence,  or  taking  it  out  of  the  category  of 
offences  altogether. 

^  The  Forest  Act  is  a  **  special  law/'  t.«.,  a  law  devoted  to  a  special  suHject* 
A  "  local  **  law  is  a  law  which  hss  force  only  io  a  special  locality.  The  Hazara  Forest 
R^^gnlation  (11  of  1879)  for  example  is  both  <* special"  aud  "  local"  (Indian  Penal 
Code,  sections  41,  42.) 
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I  shall  not  give  the  whole  of  Chapter  IV  of  the  Penal  Codei  bat 
select  those  parts  that  are  most  useful.  The  whole  chapter  may, 
however^  be  read  with  advantage. 

§  i.'-^Act  done  under  mistake  of /act. 

There  are  circumstances  in  which  acts^  which  might  otherwise 
be  offences^  become  legally  excused. 

The  first  is  noted  in  Indian  Penal  Code,  section  76,  where  an 
act  done  is  one  which  the  law  binds  the  doer  to  perform,  or  is 
believed  to  be  in  accordance  with  such  legal  duty,  though  really^ 
owing  to  a  miHake  of  fact  [not  of  law)^  it  is  not  warranted'' 
For  example,  a  forest  guard  is  bound  by  his  public  legal  duty  to 
arrest  X.  This  is  no  offence.  Not  only  so,  but  if  by  mistake  of 
fact,  believing  ¥  to  be  X,  he  arrests  Y,  he  has  still  committed  no 
offence. 

Sections?  7  and  78  I  pass  over,  as  they  relate  to  acts  done  by 
Judges  and  Courts  of  Justice. 

Section  76  referred  to  cases  where  the  doer  of  the  act  was  bound 
by  law  (or  believed  himself  to  be  so  under  mistake  of  &ct)  to  d« 
the  act.  Section  79  refers  to  similar  cases  where  he  is  not  bowi 
to  do  the  act  but  still  is  justified  by  law,  or  where  the  person 
under  a  mistake  of  fact  (as  in  section  76)  believes  himself  to  be 
justified. 

JSxample.'^B,  a  private  person,  seeing  an  act  done  by  A,  though 
the  act  may  be  an  offence  of  some  kind,  would  commit  an  act  o^ 
unlawful  restraint  or  criminal  force  in  arresting  the  person ;  but  if^ 
under  a  mistake  of  fact,  B  supposed  that  A's  act  was  in  fact  a 
murder',  he  would  be  legally  excused  if,  acting  bond  fide  under  the 
mistake,  he  arrested  A. 

'  It  if  a  woll-known  principle  (admitting  of  no  proof  to  the  contrary)  that  even 
one  knows  the  law.  It  is  .not  true  as  a  fact  that  every  one  knows,  or  can  kiM>w,  ai) 
the  law :  hat  it  is  equally  true  that  if  in  ordinary  matters  a  man  were  allowed  to  plead, 
for  example^  that  he  did  not  know  it  was  forbidden  to  steal,  the  basiness  of  dailr 
life  ?onld  not  go  on.  In  cases  where  the  provisions  of  the  law  are  artificial,  the 
Magistrate  can  always  by  his  lenient  sentence  make  any  practical  aUowance  for  tW 
effects  of  bonA  fide  ignorance  or  mistake. 

*  In  some  graver  cases,  as  murder,  ever^  one  has  a  right  to  arrest  the  offendeT. 
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§  Z.^^Accident  or  Misfortune, 
Section  80  runs  as  follows  : — 

"  80,  Nothing  is  an  offence  which  is  done  by  accident  or  misfortune,  and 
without  any  criminal  intention  or  knowledge,  in  the  doing  of  a  lawful  act  in 
a  lawful  manner,  by  lawful  means,  and  with  proper  care  and  caution. 

"  Uluitration. — ^A  is  at  work  with  a  hatchet,  the  head  flies  off  and  kills 
a  man  who  is  standing  by.  Here,  if  there  was  no  want  of  proper  caution  on 
the  part  of  A,  his  act  is  excusable  and  not  an  offence." 

No  comment  is  needed  on  this. 

§  4. — Act  done  to  prevent  other  Muchief, 

Section  81  is  an  exception  of  the  same  nature  :•— 

"Nothing  is  an  offence  merely  by  reason  of  its  being  done  with  the  knowledge 
that  it  is  likely  to  cause  harm,  if  it  be  done  without  &ny  criminal  intention  to 
cause  harm^  and  in  good  faith  for  the  purpose  of  preventing  or  avoiding  other 
harm  to  person  or  property. 

"  Explanation. — It  is  a  question  of  fact,  in  such  a  case,  whether  the  harm 
to  be  prevented  or  avoided  was  of  such  a  nature  and  so  imminent  as  to  justify 
or  excuse  the  rbk  of  doing  the  act,  with  the  knowledge  that  it  was  likely  to 
cause  harm." 

An  illastration  might  occur  in  a  forest  where,  in  case  of  a  fire, 
a  Forest  Officer  or  other  person  should  in  good  faith  light  a  ''  coun- 
ter-fire^'  with  a  view  to  bum  up  a  strip  and  so  prevent  the  original 

fire  spreading. 

lUnstration  B,  given  in  the  Code,  also  gives  a  typical  case : 

"  (b)  A,  in  a  great  fire,  pulls  down  houses  in  order  to  prevent  the  con- 
flagration from  spreading.  He  does  this  with  the  intention,  in  good  faith,  of 
saving  human  life  or  property.  Here,  if  it  be  found  that  the  harm  to  be  pre- 
vented was  of  such  a  nature  and  so  imminent  as  to  excuse  A's  act,  A  is  not 
guilty  of  an  offence." 

§  5, — Jet  done  of  Neceaeittf. 
In  connection  with  this  exception   must  be  noticed  the  case 
of  a  man  doing  some  harm  to  others  to  prevent  injury  to  himself. 
May  a  man,  for  example,  steal  food  to  prevent  himself  from  dying 
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of  hanger?  It  is  held  in  sach  a  case  that  a  legal  offence  is  com- 
mitted^  thoogh^  of  course^  a  ^lagistrate  might  mitigate  his  sentence 
aooording  to  the  ciicnmstanoes. 

Under  this  head  also  would  come  cases  where  acts  are  committed 
of  necessity,  as  where  cattle  are  driren  into  a  forest  to  seek  shelter 
from  a  sodden  storm,  or  where  persons  overtaken  at  night  in  a 
forest,  cat  wood  and  make  a  fire  to  save  themselves  from  suffering 
by  cold  or  to  scare  away  wild  beasts. 

A  technical  offence  is  committed ;  but  in  such  a  case,  of  course,  a 
prosecution  would  not  be  instituted ;  if  it  were,  and  this  defence 
appeared  true,  a  merely  nominal  sentence  would  be  awarded^. 

§  6. — AeU  bf  Children,  Lunatics,  8fc. 

The  next  series  of  exceptions  relate  to  personal  defects,  as 
regards  age  and  understanding,  which  render  the  act  no  offence. 

Sections  82  and  83  provide  that  nothing  is  an  offence  if  done  by 
a  child  under  seven  years  old^  or  by  a  child  over  seven  years  bat 
under  twelve,  if  (as  a  matter  of  fact  to  be  enquired  into  at  the  trial) 
it  does  not  ap(>ear  that  the  child  has  attained  ''  sufficient  maturity 
of  understanding  to  judge  of  the  nature  and  consequence  of  his 
conduct  im  tkat  oecanon  "  (t.^.,  the  inquiry  must  go  to  the  fact  of 
his  being  able  to  understand  the  nature  and  consequences  of  the 
particular  act  with  which  he  is  charged). 

Section  84  refers  to  cases  where  the  person  committing  an 
offence  is  excused  by  reason  of  ''  unsoundness  of  mind, ''  which 
means  incapacity  to  know  the  nature  of  the  act,  or  that  the  act 
is  "  either  wrong  or  contrary  to  law/' 

I  cannot  enter  into  detail  on  the  subject,  but  I  may  state 
generally,  that  the  person  who  sets  up  this  defence  (or  on  whose 

^  Ly  the  BaTsrian  law  of  1852  (Art  60)  as  regards  forest  offences,  acts  done 
undor  demonstrable  necessity  cease  to  be  punishable,  but  the  person  so  actan^  is 
foan4  to  report  the  case  to  the  Forest  Officer  within  24  hours,  and  to  make  ^ood  any 
damage  he  may  hare  occasioned,  by  a  money  payment.  The  Austrian  Forest  law 
(Art.  66)  has  similar  provisions  regarding  cattle  trespassing  of  necessity,  e.^.,  to 
seek  shelter  in  a  storm. 

*  Some  good  remarks  will  be  found  in  Mayne's  I,  P.  Code  (9th  edition),  p.  67. 
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behalf  it  is  set  up)  must  prove  it^  and  that  the  essential  requisites 
are  clearly  stated  in  the  section.  Not  every  hallucination  or 
delusion  or  partial  insanity  will  excuse  :  it  must  be  shown  that  at 
the  time^  the  offender  was  absolutely  incapable  of  knowing  the 
sature  of  the  act^  or  that  it  was  wrong  or  contrary  to  law, 

§  7. —  Under  influence  of  Intoxication. 

Section  85  refers  to  the  case  of  intoxication.  This  does  not 
excQse  an  offence  if  the  intoxication  was  voluntary ;  but  it  is  a 
good  defence  if  some  drug  oir  intoxicating  substance  has  been 
administered  without  the  accused  person's  knowledge  or  against 
his  will. 

Section  86  adds  some  further  provisions  on  the  subject  of 
intoxication^  which  need  not  be  detailed. 

§  8. — Acts  dofie  by  Consent. 

Sections  87-93  I  shall  pass  over.  They  relate  to  cases  of  harm 
done  by  consent^  and  to  the  case  of  injury  caused  by  making  a 
communication  (which  may  alarm  or  affect  an  invalid^  &c.)  ;  these 
matters  can  hardly  come  within  a  Forest  Officer's  cognizance.  Sut 
it  may  be  proper  to  remark  that  it  is  on  this  same  principle  that 
the  acts  prohibited  in  forests  become  excused — i.e.,  are  not  offences-* 
when  it  is  shown  that  the  Forest  Officer  had  given  permission^  or 
that  a  properly -recorded  riffit  justified  the  doer. 

In  order  to  prevent  such  a  plea  being  raised  unjustly,  and  thus 
giving  rise  to  difficulty  in  ascertaining  the  fact^  it  is  usually  provided 
that  the  permission  must  be  in  writing,  so  that  there  can  be  no  doubt 
ahoQt  it.  It  is  never  difficult  for  the  Forest  Officer  to  give  a  few 
written  lines  signed  by  himself ^  in  all  cases  where  he  permits  the 
removal  of  any  produce^  &c. 

And  in  the  same  way^  the  cutting  of  trees  (for  example)  which 
would  be  an  offence  if  done  by  any  ordinary  individual^  is  not  an 
offence  when  done  by  the  Forest  Officer  or  the  contractor,  coolie, 
fee.,  working  under  his  orders,  as  his  agent.  For  the  Forest  Officer 
is  clearly  acting  within  his  rights^  as  representative  of  the  owner 
(the  Oovernment,  &c.) .     There  is  no  need,  therefore,  in  such  sections 
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as  25,&c.,to  say  that  the  cutting,  &c.,  which  is  prohibited,  is  excused 
when  done  by  the  owner  himself — for  that  is  what  it  comes  to,  when 
the  Forest  Officer  does  it. 

§  9. — Acts  under  Compulsion. 
Section  94  may  be  briefly  noticed.     It  refers  to  cases  excused 
by  reason  of  compulsion.    The  Code  itself  may  be  referred  to  as  to 
what  amounts  to  '  compulsion/ 

§  10. — Acts  of  very  Trifling  Character. 

Section  95   should   be   noted^.     The  object  is  to  take  oat  of 

the   category  of  criminal  offences,  those  petty  and   trifling  acts 

which,  though  strictly  within  a  definition  of  crime  or  oflPence,  are 

yet  of  such  a  kind  that  the  ''  harm  is  so  slight  that  no  person  of 

ordinary  sense  and  temper  would  complain  of  such  harm.''    In  a 

case  reported  in   Ind.  Law.  Rep.  Y.  Bombay    (Criminal  Cases], 

page  SS,  a  person  had  been  convicted  of  stealing  from  a  bit  of  forest 

land  (it  happened  to  be  a  private  forest,  but  that  does  not  aflTect  the 

point)  a  few  pods  of  some  tree,  worth  3  pie ;   the  conviction  was 

quashed  under  this  section.     It  would  be  otherwise,  if  the  act  was 

really  apart  of  an  act  of  graver  character,  e.g.,  a  thief  may  have  got 

access  to  a  lot  of  property  and  yet  had  time  only  to  appropriate  a 

very  small  quantity.     I  recollect  a  case,  where  a  notorious  burglar 

had  broken  into  premises  hoping  to   find  a  rich  booty  but  only 

succeeded  in  carrying  off  a  bit  of  old  iron  quite  worthless ;  he  was 

rightly  given  a  heavy  sentence. 

§  11. — Act  done  in  Self-defence, 
The  rest  of  this  fourth  chapter  (General  Exceptions)  (sections 
96-108)  is  taken  up  with  the  subject  of  the  ^'light  of  private  defence' 

'  I  have  occasionally  noted  forest  cases  which  should,  in  view  of  this  section, 
have  never  been  prosecuted.  It  is  very  desirable  to  avoid  making  forest  conservancy 
more  obnoxious  to  the  ignorant  peasantry  than  in  the  nature  of  things  it  most  br : 
and  a  wise  discretion  should  be  exercised  in  tiling  a  criminal  complaint  of  a  fore^ 
offence  if  it  is  reaUy  insignificant,  or  a  warning  would  suffice.  Stripping  off  leaveft 
from  a  tree  is  a  forest  offence,  because  such  an  act  may  cause  the  death  of,  or  ferioas 
injury  to,  the  tree,  but  obviously  it  would  be  unreasonable  to  punish  a  man  for  picking 
off  a  single  leaf ;  yet  as  the  plural  includes  the  singular,  such  a  prosecution  woold  be 
possible  except  for  this  section  9&. 
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which,  as  eyerybody  knows^  excuses  acts  of  violence,   and  even 
causing  death  of  an  aggressor,  under  certain  circumstances. 

The  righfc  extends  to  the  defence  of  one's  own  person,  and  that 
of  any  one  else,  and  also  to  the  defence  of  one's  own  (or  any  one 
else's)  property,  under  the  proper  circumstances  in  each  case, 

I  shall  not  enter  into  this  subject,  but  merely  remark  that  no 
right  of  private  defence  exists  against  any  act  (which  is  not  a  mur- 
derous attack  causing  ''apprehension  of  death  or  grievous  hurt'''") 
when  done  by  a  '*  public  servant  acting  in  good  faith  under  colour 
of  his  office,''  and  that,  even  when  the  act  is  not  (as  may  turn  out 
on  argument)  "  strictly  justifiable  by  law,"    (Section  99.) 

A  public  servant,  who  is  obliged  to  proceed  to  the  use  of 
force  in  arresting,  or  to  make  a  search,  or  indeed  in  any  act  in 
which  he  makes  use  of  legal  force,  should  always  be  prepared  to 
show  his  warrant  (if  it  is  a  case  where  such  a  warrant  has  been 
issued),  and  should  wear  his  uniform  or  official  badge,  or  whatever 
it  is,  80  that  there  may  be  no  doubt  about  his  being  a  public  ser- 
vant in  the  execution  of  his  duty.  This  is  necessary,  because  the 
right  of  private  defence  is  not  taken  away  as  just  stated^  unless 
the  person  exercising  it  knows,  or  has  reason  to  believe,  that  the 
public  servant  acting  against  him  is  such. 

§  12. — Responsibility  of  one  Person  for  act  done  by  another. 

I  may  take  occasion,  while  still  dealing  with  the  general  excep- 
tions, to  mention  a  fact  which  is  not  stated  in  the  chapter  we  are 
considering,  because  it  is  a  general  principle  of  law,  and  not  one 
immediately  referring  to  acts  done  by  a  person. 

No  one  is  criminally  liable  for  any  one  else's  act,  merely  by 
reason  of  a  relation  subsisting  between  them ;  although  of  course 
he  may  be  liable  to  civil  damages.  A  master,  for  instance,  is  not  re- 
sponsible for  a  forest  offence  done  by  his  servant  (unless,  of   course^ 

*  *'  Grie^oaB  liiirt "  has  a  technical  meaning  in  the  Code  (see  section  819).  It 
refers  to  all  acts  p^manently  injaring  or  maiming,  pennauent  disfiguration  of  the 
Lead  or  face,  breaking  bones  or  teeth— any  hurt  which  endangers  life  or  disables 
the  sufferer,  or  keeps  him  in  severe  bodily  pain,  for  20  days. 
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he  knows  of  it  or  abeta  it^  but  that  is  quite  a  different  matter.  I 
allude  here  simply  to  any  possible  responsibility  on  the  sole  ground 
of  the  relationship  which  exists ;  nor  is  a  guardian  erimioally  re- 
sponsible for  his  minor  ward's  offence^. 

Section  II. — Circitmstances  aggravating  an  Offence. 

§  l.^-UnAaneed  Punishment  under  Special  Cireumsianees. 

Just  as  there  are  circumstances  under  which  acts  which  would 
otherwise  be  offences  are  excused^  so  there  are  circumstances  undei 
which  criminal  acts  are  aggravated  or  their  legal  character  changed. 

In  the  Forest  Act  no  attempt  has  been  made  to  provide  for 
the  specific  increase  of  punishment  on  the  ground  of  aggravating 
circumstances^  except  in  the  one  instance  of  punishment  of  offences 
against  the  rules  for  the  control  of  timber  in  transit,  made  under 
section  41  (B.  section  48).  Section  42  (B.  section  44)  provides  that 
if  the  offence  is  committed^  {a)  after  sunset  and  before  sunrise^  or  (I) 
after  preparation  for  resistance  to  lawful  authority',  or  [c)  in  the 
case  of  a  second  conviction  of  a  like  (not  necessarily  the  same) 
offence,  the  punishment  may  be  doubled.  In  these  offences  there 
always  is  an  amount  of  fraud  and  criminality  of  purpose  for  which 
no  excuse  can  be  found.  Ignorance,  or  the  wants  of  the  moment, 
may  tempt  a  man  to  steal  some  forest  produce,  without  ther^  being 
any  deliberate  or  habitual  crime :  but  no  one  who  tries  to  steal 
wood  while  it  is  floating  towards  its  destination,  or  who  alters  pro- 
perty marks  on  it,  or  buries  it  in  the  sand  to  enable  him  after* 
wards  to  remove  it,  can  plead  such  an  excuse. 

^  It  would  appear  tbat  some  of  the  Continental  laws  adopt  a  different  priiicipl«. 
Tlie  Bavarian  law  (Art.  68)>  if  I  understand  it  rightly,  makes  them  criminallj  Iiible« 
unless  they  can  prove  that  they  were  not  in  a  position  to  prevent  the  commission  ot 
the  offence.  The  French  law  (C.  F.,  206)  makes  husbands,  fathers,  mothers,  and  gur- 
dians  responsible  for  pecuniary  damages  under  ciml  law. 

*  This  of  course  is  rare,  but  some  years  ago  cases  did  occur  on  the  Salween  in 
British  Burma,  in  connection  with  a  curious  case  in  which  a  party  of  adventuren 
went  into  the  forests  beyond  British  territory  and  forcibly  supermarked  a  quantity  of 
timber,  and  afterwards  with  armed  force  rescued  this  from  its  original  and  proper 
owners,  when  they  tried  to  get  hold  of  it  on  its  floatin^g  down  the  river  to  a  tiiaUr 
station. 
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§  2. — Enhanced  Punisiment  on  Second  Conviction. 

In  the  Penal  Code  however  (and  consequently  a  grave  forest 
offence  of  the  kind  punished  under  that  Code  might  fall  within  the 
role)  provision  is  made  by  section  75^  that  any  person  who  has 
been  convicted  of  any  offence  under  Chapter  XII  (Offences  re- 
lating to  Coin  and  Stamps)  or  Chapter  X  VII^  Offences  against  Pro- 
perty (theft,  robbery,  breach  of  trust,  receiving  of  stolen  property, 
cheating,  mischief,  criminal  trespass,  &c.),  the  said  offence  being 
punishable  with  imprisonment  of  three  years  or  upwards,  and  is  again 
convicted  of  any  offence  punishable  under  these  chapters,  which  is 
of  the  same  magnitude  as  regards  punishment,  he  may  be  transported 
for  life,  or  receive  double  the  amount  of  punishment  otherwise 
awardable  (up  to  a  limit  of  ten  years  in  the  case  of  imprisonment)^^. 
The  Whipping  Act  also  provides  that  flogging  may  be  added  to  other 
punishment  in  certain  cases  of  second  conviction  (of  the  same 
offence  however) . 

^  The  Bavarian  Forest  Law  of  1862  (Art.  58)  admits  of  aggravating  circnmstances, 
»id  gives  a  veiy  instructive  list.  And  I  mny  advise  the  Forest  Officer  in  India  to  study 
them,  because  it  must  be  remembered  that  although  our  law  does  not  recognize  ag. 
gravating  circumstances  as  raising  the  m€UD%m%m  punithnhent  provided  by  law,  except 
in  the  specific  instances  stated  in  the  text,  yet  there  is  always  a  wide  discretion  left  to 
the  Magistrate  trying  the  case,  whether  he  will  award  the  maximum  sentence  or  one 
mnch  less.  Hence  "  aggravating  circumstances,"  such  as  in  the  nature  of  things 
may  be  adduced  in  evidence  to  estahlish  the  greater  criminality  of  the  ofFence  and  so 
^ect  the  amount  of  sentence,  should  be  proved  in  criminal  trials  when  they  exists 
independently  of  any  special  effect  to  be  produced  by  them  in  certain  cases  only. 

The  Bavarian  Law  enumerates  the  aggravating  circumstances  thus  : — 

(a)  OfFence  during  the  night  (before  sunrise  or  after  sunset). 

(b)  On  Sunday  or  legal  holiday ;  because  then  the  absence  of  the  means  of  pre- 

vention or  detection  in  the  Act  is  more  to  be  counted  on. 
(e)  Offender  provided  with  devices  to  prevent  his  recognition  {e.g.,  thief  with 
crape  over  his  face,  &c.). 

(d)  Offender  armed  with  fire-arms. 

(e)  Cases  where  the  catting  or  removal  of  forest  produce  is  effected  by   means 

which  exaggerate  the  damage. 

JExample. — Hacking  a  branch  or  a  stem  with  an]  axe  instead  of  a  saw  . 
not  only  cutting  the  stem  but  grubbing  out  the  roots^  so  that  the  tree 
cannot  coppice. 
(/)  The  offender  runs  away  after  being  called  on  to  stand  and    give  himself  up. 
is)  Refuses  his  name  and  residence  or  giving  false  one. 
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Section  III. — ^Limitation  as  regards  Time  of  Prosecution. 

Lastly,  I  may  mention  that  our  oriminal  law  does  not  re- 
cognize any  period  of  limitation  as  doing  away  with  an  offence 
or  preventing  its  prosecution. 

In  theory  there  is  no  reason  why  such  a  limit  should  be  set 
and  although  it  would  be  absurd  that  a  petty  offence  should 
be  raked  up  against  a  man  after  many  months  or  years^  prac- 
tically such  a  thing  never  happens :  the  proof  of  a  small  offence 
would  be  sure  to  disappear,  and  the  Magistrate  would  also  have 
excellent  ground  to  refuse  a  summons;  it  is  therefore  judged 
better  to  leave  the   subject  entirely  alone,  except  in  some  special 

(A)  Taking  away  objects  which  have  been  lawfully  seized  or  Bequestrated.  (This 
would  be  a  special  offence  by  itself  in  India;  not  a  circumstance  subOTdi- 
nate  to  another  act.) 

(•)  Offender  has  continued  the  offence  after  being  warned  against  it. 

(j)  The  offender  is  a  right-holder,  or  a  forest-laborer,  or  employed  as  a  wood- 
cutter in  the  forest. 

(If  he  was  actually  a  public  servant  or  Forest  0£Bcer,  and  committed  an  offence,  of 
course  there  would  be  a  special  and  exemplary  penalty :  here  the  offeitdi-r 
is  not  actually  a  Forest  Officer,  but  Is  in  such  a  position  as  to  make  it  &a 
aggravating  circumstance  if  he  is  concerned  in  an  offence.) 

(ilr)  If  the  theft  of  wood  or  other  produce  involved  the  cutting  out  or  removal 

or  some  property-mark  already  on  the  material. 
(Q  When  the  offence  is  committed  within  a  year  of  a  previous  conviction  for 

the  same  (or  a  gpreater)  offence, 
(m)  When  there  was  an  intention  of  doing  injury  to  the  forest  growth  beyocJ 

the  mere  act  of  appropriation  of  the  particular  wood  or  produce  stolen. 

(ThU  intent  may  be  presumed  when  the  wood  cut  or  produce  removed  i» 
UHelcss  to  the  offender,  or  is  in  such  quantity  or  of  such  a  kind  that  a  person  in  hii 
station  of  life  could  not  be  under  any  temptation  to  take  it  for  itn  own  sake.) 

The  French  Forest  Law  (Code  F.,  Art.  201)  recognizes  as  aggravating  circum- 
stances— 

(a)  **  B^idir^, "  i.e,,  a  second  conviction  for  any  delict  or  cont3«vetitioQ 
against  the  Forest  law,   within   12  months    of  a  previoos  ohl- 
viction. 
(6)  When  the  offence  was  by  night;  or  when  a  tree  has  been  tatn  dowa. 

(  Usa^e  dM  la  scie  pour  eouper  lea  arhres  d  Jfied^ 
The  penalty  is  doubled  in  these  cases. 

(The  use  of  the   saw  makes  no  noise,  hence  it  is  an  offence  concealed  ;  also  iLi 
use  of  the  saw  in  a  coppice  wood  may  be  detrimental  io  the  reproduction.) 
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cases  wbere  prosecations  are  expressly  required  to  be  instituted 
within  a  certain  period^. 

Section  IV. — General  Remarks  on  Prosecutions. 

It  is^  perhaps^  necessary  as  a  warning  to  say  that  in  all  graver 
matters  of  criminal  law^  the  Forest  Officer  should  seek  legal  advice^ 
because  no  teaching  from  a  Manual  can  supply  all  the  details^  or 
indicate  all  the  exceptions^  which  an  experienced  lawyer  knows 
how  to  apply  under  any  given  circumstances. 

Crenerally,  it  must  be  observed  that  the  prosecutor  must  be 
prepared  to  make  out  affirmatively  the  charge  he  makes :  he  cannot 
make  a  charge  and  say^  '^  I  cannot  prove  it  very  well ;  but  you 
defend  yourself^  and  if  your  defence  is  not  complete  that  will  show 
you  are  guilty.''  It  is  only  when  an  offence  is  primdfaeie  brought 
home^  that  the  accused  must  clear  himself  or  be  convicted.  For 
example^  a  man's  house  near  a  river  is  found  roofed  with  water-worn 
sleepers.  It  is  of  course  possible^  if  not  likely^  that  he  has  misap- 
propriated them^  because^  it  can  be  shown  that  it  would  not  have 
paid  him  to  employ  sleepers  that  he  had  bou^kf,  for  such  a  purpose. 
But  the  prosecution  cannot  simply  charge  the  man^  and  say  *^  1  will 
Btand  by  while  you  prove  how  you  got  the  sleepers."  It  should 
establish  first  such  a  strong  case^  that  the  sleepers  could  not  have 
been  bought  and  must  have  been  taken  from  stranded  pieces  washed 
up  on  shore^  that  the  burden  of  proof  to  the  contrary  is  laid  on  the 
accused. 

Whenever  an  exception  is  stated  in  the  section  itself,  under  which 
a  person  is  charged,  the  prosecution  should  be  prepared  to  make 

'  Instances  are  nnder  the  Excise  Act,  the  Arms  Act,  Police  Act,  the  Copyright 
Act,  and  the  Act  for  protecting  wild  elephants  (YI  of  1879).  The  French  and  some 
German  laws  are  different.  The  Bayarian  Forest  Law  (Art.  71)  requires  forest  offences 
to  be  prosecated  within  one  year  from  the  day  of  perpetration. 

The  French  Code  For.  (Art.  185-187)  (with  some  exceptions)  fixes  three  months 
as  the  limit,  if  the  prochs  verbal  specifies  the  delinquent  and  six  mon^s  if  it  does 
not ;  the  **  prescription  "  runs  from  the  date  on  which  the  offence  was  formally  recorded 
conriat^.  If  there  has  been  no  proeee  verbal  at  all,  the  case  ii  held  to  come  under 
tlie  ordinary  criminal  law,  which  gives  one  year  or  three,  according  to  the  gravity 
of  the  offence. 
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out  the  absence  of  the  exceptional  circumstances,  when  sach  absence 
is  necessary  to  the  very  existence  of  the  offence^  but  not  otherwise. 
If  the  exception  is  a  general  one  of  law^  then  the  accused  must 
plead  it.  Thus^  the  prosecution  need  not  prove  that  the  offender  was 
of  sound  mind^  of  full  age,  &c.^  for  if  the  accused  raises  that  as  a 
defence  Ae  must  allege  and  prove  it. 


APPENDIX. 

Note  an  tie  Civil  Law  of  Treepase. 

An  offence  of  trespass  in  a  forest  will  in  most  cases  be  amplv 
provided  for  by  the  punishment  and  award  of  compensation  under 
section  25  of  the  Forest  Act.  There  may,  however,  be  exceptional 
cases  in  which  the  civil  law  of  trespass  may  come  into  play. 

The  subject  belongs  to  that  branch  of  law  called  the  Law  of 
Torts,  or  the  law  under  which  remedies  are  provided  by  the  Civil 
Court  for  wrongs  to  the  individual,  which  are  not  crimes  under  the 
criminal  law.  It  is  true  that  some  acts  which  the  criminal  law 
punishes,  may  involve  also  a  tort  or  wrong  for  which  the  Civil  Court 
will  award  damages,  but  a  simple  tort  does  not  involve  a  crime*. 

It  has  been  stated  that  when  an  act  constitutes  a  crime  (unless 
it  is  one  that  the  law  allows  to  be  compounded,  i,e.,  allows  the 
individual  injured  to  accept  satisfaction  without  insisting  on  the 
case  going  on  in  the  interests  of  public  justice)  the  right  of  civil 
action  is  suspended  till  the  offence  has  been  prosecuted  criminally : 
but  the  High  Court  of  Bengal  has  decided  that  this  rule  (even 
with  the  limitations  it  is  understood  to  bear  in  England)  has  no 
application  in  India'. 

*  For  example,  an  "  assanlt, "  or  the  '*  use  of  criminal  force,"  or  "caosin^  hurt  '* 
is  a  criminal  offence,  becaose,  thouffli  in  any  given  case  it  ii  an  individaal  pcr^oo 
that  is  injured,  still  if  such  acts  of  violence  wese  not  repressed  bj  the  pnblic 
authority,  they  would  become  general,  nud  a  sense  of  public  insecurity  to  person 
and  ultimately  to  life,  would  be  spread  abroad.  But  such  an  offence  gives  ri«e  aUo 
to  a  civil  action :  and  althougfh  the  Magistrate  had  dealt  with  the  case,  the  injured 
person  might  proceed  with  a  separate  civil  action  for  damages, 
s  See  Mayne's  Penal  Code,  9th  edition,  page  188. 
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A  trespass  is  not  punishable  under  the  Indian  Penal  Code 
unless  there  is  an  intention  to  commit  an  ''  offence''  (which  includes 
aoy  offence  under  a  special  law,  if  punishable  with  imprisonment 
for  six  months  or  more  with  or  without  fine)*.  Not  so  at  civil  law ; 
any  entry  on  the  land  in  the  occupation  or  possession  of  another 
constitutes  a  trespass  for  which  an  action  for  damages  is  maintain- 
able^ anless  the  act^  can  be  justified.  This  is  a  very  necessary 
principle,  since  if  it  were  not  so,  trespasses  might  be  committed  and 
afterwards  pleaded  as  acts  of  adverse  possession,  although  nothing 
had  been  done  but  simply  entering  on  the  premises. 

''  If,  '^  says  Addison^,  ^'  a  man's  land  is  not  surrounded  by  any 
actual  fence,  the  law  endroles  it  with  an  imaginary  enclosure,  to 
pass  which  is  to  break  or  enter  his  close.     The  mere  act  of  break- 
ing through  this  imaginary  boundary  constitutes  a  cause  of  action 
as  being  a  violation  of  the  right   of  property,  although  no  actual 
damage  may  be  done.     If  the  entry  is  made  after  notice  or  warn- 
ing not  to  trespass,  or  is  a  wilful  or  impertinent  intrusion  on  a 
man's  privacy,  or  an  insulting  invasion  of  his  proprietary  rights,  a 
very  serious  cause  of  action  will  arise,  and  exemplary  damages  will 
be  recoverable :  but  if  there  has  been  no  insulting  or  wilful  and  per- 
severing trespass,  and  no   actual  damage  has  been  done,   and   no 
question  of  title  is  involved,   the  damages   recoverable   may   be 
merely  nominal. 

'^  Every  trespass  upon  land  is,  in  legal  parlance,  an  injury  to 
the  land,  although  it  consists  merely  in  the  act  of  walking  over  it, 
and  no  damage  is  done  to  the  soil  or  grass." 

If^  therefore,  simple  trespass,  as  a  menace  to  proprietary  right,  is 
actionable,  so  also  is  every  act  of  damage,  whether  it  is  cutting  grass 
or  trees,  removing  stones  or  discharging  rubbish  on  the  ground,  or 
letting  out  water  on  to  the  land.     And  even  if  the  wrong-doer  has 

*  A  trespAM  in  a  reterved  forest  is  specially  made  an  offence  ander  section  25  of 
the  Act>  witbont  any  reference  to  intention ;  but  tbat  is  a  special  case  iind  euacted 
for  special  reasons. 

^  Law  of  Torts  (Cavos'  5tb  edition),  page  330. 

I  Y 
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caused  the  damage  nnintantionalljr^  he  is  still  liable  if  damage 
aetnally  oocursi  unless  the  damage  was  beyoDd  his  control  and  he 
could  not  help  it* 

In  i^ny  case  of  course  the  damages  may  be  merely  nominal ;  but 
it  is  a  welUlnown  principle  of  civil  l«iw  that  wherever  there  is  an 
«otual  wrongs  as  snchj  there  must  be  a  remedy. 

The  question  of  actual  value  of  damage  doncj  is  often  one  o! 
difficulty.    Takcj  for  instancCj  the  case  of  a  forest  which^  like  so 
many  in  Burmai  consists  of  a  jungle  of  bamboos  with  teak  scat- 
tered about  it.    As  long  as  those  teak  trees  standi  their  seed 
may  fall,  and  greatly  increase  the  number-  of  valuable  trees  in  the 
forest,  especially  under  proper  management  in  keeping  out  fire  and 
cutting  the  undergrowth  so  as  to  encourage  the  teak.    Here,  if  a 
man  unlawfully  cuts  out  a  large  proportion  of  the  teak,  he  not  only 
deprives  the  Government  of  the  value  of  the  timber  but  also  the 
reproductive  power  of  the  tree.     It  is  somewhat  analogous  to  the 
case  of  a  wrong-doer  who  should  kill  a  valuable  bull  kept  for  breeding 
purposes :  it  would  be  poor  compensation  to  give  him  the  value 
of  the  carcase  as  beef;  what  he  values  is  the  reproductive  power 
which  may  give  a  progeny  of  valuable  animals. 

The  question  of  damages,  however,  is  governed  by  principles 
similar  to  those  which  prevail  under  the  Contract  Law.  The  damage 
must  be  the  direct  consequence  of  the  wrong,  and  "remote'' 
or  indirectly  resulting  damages  will  not  be  allowed.  What  is 
remote  or  indirect  damage,  is  a  question  of  fact  under  the  circum- 
stances. 

In  cases  in  which  the  wrong-doer  has  removed  the  material,  the 
rule  is  that  the  presumption  is  against  the  wrong-doer;  where  a  teak 
tree  is  cut  and  removed,  if  the  timber  is  not  forthcomings,  it  will 
legally  be  presumed  that  the  stem  was  sound  and  well  grown.  This 
follows  the  well-known  leading  case,  where  a  jeweller  had  fraadulentlj 
removed  a  gem  from  its  setting,  the  latter  being  produoed^  and  evi- 
dence of  the  nature  of  the  gem  forthcoming,  the  jury  was  diied«d 
to  assume  that  the  gem  of  that  size  was  of  the  first  quality  and  purest 
water — ''  omnia  presnmuntur  contra  spoliataremj'    A  forest  instance 
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ofthis  may  be  cited  from  the  Freach  law^  which  draws  a  dich 
tinction  between  the  offences  of  cutting  a  tree  above  two  decimetres 
in  girth^  and  cutting  one  below  that  size.  The  girth  for  the 
purposes  of  this  distinction  is  taken  at  one  metre  above  the  ground 
(Arts.  192-3^  Code  For.).  If  the  wrong-doer  has  removed  the 
stenii  the  measurement  of  course  cannot  be  taken  at  one  metre^  so 
the  measurement  is  taken  at  the  top  of  the  stool  which  remains, 
although  this  is  likely  to  be  unfavourable.  But  this  is  on  the 
principle  of  the  presumption  against  the  wrong-doer. 
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CHAPTER  XVII. 
THE  LEGAL  FBINCIFLES  OF  PUNISHMENT. 


§  1. — Kind  of  Funisiment  allowed* 

In  the  coarse  of  coDBidering  the  offences  which  may  he  com- 
mitted in  connection  with  forests  and  their  produce  in  transit, 
allusion  has  been  made  to  sentences  of  fine  and  imprisonment;  it  is 
therefore  necessary  to  study  shortly  the  questions  'which  any 
intelligent  person  will  at  once  perceive  to  arise  on  the  subject  of 
legal  punishment.  The  nature  and  amount  of  punishment^  whether 
under  the  Indian  Penal  Code  or  under  the  Forest  Act,  must  be 
learned  from  the  Indian  Penal  Code. 

The  Forest  Act  speaks  merely  of  ''  fine  "  and  "  imprisonment''  ^ ; 
but  the  rules  of  the  general  criminal  law  applicable  to  these  punish- 
ments are  to  be  gathered  from  the  Indian  Penal  Code^  Chapter  III'. 

The  only  punishments  known  to  the  law  are  (Indian  Penal 
Code>  Section  8)  :— 

(1)  Death. 

(£)  Transportation  (penal  servitude  in  the  case  of  Europeans  or 
Americans).     (Section  56.) 

1  The  student  will  remember  tbat  in  nil  Acts  pened  after  Act  I  of  1868  (Qenenl 
Clanus  Act),  the  word  "  impriBonment "  by  itself  means  eHher  **rigor(nis"  or 
"  simple,"  as  defined  in  the  Penal  Code.  Of  coarse  the  Penal  Code  itself  nerer  vaet 
the  word  except  with  the  qnalifying  epithet— rigorons  (t.e^  with  hard  labonr)  or  siss- 
pie  (without  hard  labonr),  unless  imprisonment  generally — of  any  kind — ^is  obvioody 
indicated  by  the  context. 

s  It  was  not,  at  first,  stated  in  the  Code  itself  that  this  chapter  applied  to  the  inflk' 
tion  of  punishments  under  special  laws  :  and  in  so  far  as  it  deals  with  sentenoei  of 
death,  transportation,  penal  forfeiture  of  property  on  oonvietion,  and  fine,  the  limit  of 
which  is  not  stated  (e^^.,  sections  64 — 68),  its  provisions  do  not  practicsdly  oome  isto 
pUy  i  but  sections  64,  65,  66, 67,  68,  69  and  70  have  been  declared  by  Aet  If  1868 
(General  Clauses  Act)  to  apply  to  fines  and  sentences  of  imprisonment  in  de£ui)t»  kc^ 
under  the  Forest  and  other  special  laws,  unless  there  is  an  express  prorision  to  tfa« 
contrary.  And  the  recent  Act  VllI  of  1882  amending  the  Penal  Code^  further  fto 
vides  that,  in  sections  6^  66,  66  and  71 »  the  term  *' offence"  meana  any  offence 
whether  under  the  Code  or  any  other  law. 
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(8)  Forfeitare  of  property   (in   cases   where   there   is   a  death 

sentence  or  one  of  transportation). 
(4)  Imprisonment  (simple  or  rigoroas). 
(6)  Pine. 

To  these  Act  YI  of  1864  has  added  (6)  Whipping,  in  certain 
cases. 

The  Forest  Act  also  provides  (7)  Confiscation'  of  property 
and  implements  in  connection  with  a  forest  offence^  which  consti- 
tates  a  special  form  of  penalty  peculiar  to  forest  cases^  and  of  coarse 
has  no  connection  whatever  with  the  forfeiture  (above  mentioned) 
of  all  property^  or  forfeitare  of  rents  and  profits  for  a  time,  contem- 
plated in  certain  grievoas  cases^  as  accompanying  a  sentence  of 
death  or  transportation. 

With  the  first  three  of  these  forms  of  punishment^  applicable 
only  in  heinous  cases^  it  is  not  practicaUy  necessary  that  the  Forest 
Officer  should  concern  himself. 

I  may  also  here^  thoogh  out  of  its  order^  dispose  of  the  addi- 
tional punishment  of  whipping  (Act  YI  of  1864).  This  cannot 
be  inflicted  for  any  offence  prosecuted  under  the  Forest  Act  at 
all^  not  even  to  javenile  offenders,  who  by  the  Whipping  Act 
can  be  punished  with  whipping  (''inflicted  by  way  of  school 
discipline  '')  for  any  offence  (not  punishable  with  death)  under  the 
Penal  Code  *. 

In  cases  of  forest  crime  punished  under  the  Penal  Code,  whip- 
ping could  be  inflicted  as  an  alternative  to  other  punishment,  in 
the  cases  specified  in  the  Act ;  and  as  an  additional  punishment,  in 
case  of  second  conviction  of  the  offences  mentioned  in  section  4  of 
the  Act  (but  it  must  be  the  *^  same  *'  offence). 

'  I  oaght  perhaps  to  add  ai  a  form  of  puDiBbment  that  in  casea  of  forest  fire, 
the  Mu^^emsion  of  forest  right$  may  be  ordered  (section  26,  Forest  Act,  last  clause). 

"  CampeimiatUm  **  (the  dommaget  inierSis  of  French  law)  may  also  be  awarded  as 
well  as  fine  by  the  sentence  of  a  Magistrate  in  Forest  cases,  under  section  25. 

^  And  the  Forest  Act  contains  no  express  provision.    Some  Acts  do,  for  instance 
for  certain  offences  in  Cantonments   (Act  XXVI  of  1870),  under  the  Criminal 
Tribes  Act  (XXVII  of  1871),  ke. 
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§  2. — Tie  Procedure/or  infiiding  PunUhmeni  is  a  separatt  maiUr, 

The  student  ivill  bear  in  mind  that  while  the  substantive  law 
deals  with  the  nature  and  amount  of  punishment^  and  the  cases  in 
which  each  kind  is  appropriate^  the  Adjective  or  Prooedure  law  also 
has  to  go  into  some  further  matters  connected  with  the  mode  of  in- 
flicting the  punishmentj  the  place  of  imprisonment^  the  mode  of 
levying  fines,  the  instrument  with  which  whipping  is  to  b^  adminis- 
teredj  and  so  forth* 

§  Z •-'^Cumulative  Puniiiment^ 

I  should  also  here  make  an  allusion  to  the  case  noted  in  section 
71,  Indian  Penal  Code,  which  is  applicable  to  all  offences  (made  so 
by  the  amending  Act  VIII  of  1882). 

Where  anything  is  an  oficnce  which  is  made  up  of  parts,  and 
any  of  the  parts  is  by  itself  an  offence^  the  offender  cannot  (in  the 
absence  of  an  express  provision  to  the  contrary)  be  punished 
with  ''  the  punishment  of  more  than  one  of  such  offences/'  The 
illustration  in  the  Code  is  that  of  A  beating  Z  with  fifky  strokes  of 
a  stick*  The  whole  beating  constitutes  an  offence,  viz.,  of  ''volun- 
tarily causing  hurt  "—but  each  blow  is  also  an  offence :  neverihelefiSi 
under  the  restriction  of  this  section,  A  could  not  get  fifty  punish- 
ments, but  only  one  punishment,  for  the  whole  beating.  A  forest 
illustration  would  be  the  case  of  a  man  cutting  down  fifty  trees 
illegally ;  here  he  would  be  punished  for  one  whole  offence,  being 
probably  charged  with  a  gross  offence  under  the  Mischief  section  of 
the  Penal  Code  (not  merely  for  a  forest  offence) ;  but  itx  any  case 
he  could  not  get  fifty  seutences,  one  for  each  tree. 

It  is  also  provided^  that  if  a  person  commits  an  act  which  is 
a  double  offence,  that  is,  falls  within  two  or  more  separate  defini- 
tions of  an  offence,  he  cannot  get  a  ^^a^a^  punishment  consequent 
on  each  definition  and  the  offence  thereby  arising ;  be  can  only  get 

*  Formerly  this  was  contained  in  the  old  (1872-74)  Criminal  Prooedue  Gode> 
section  454,  clause  II ;  it  is  »ow  properly  added  to  eectioa  71,  Indian  Penal  Code,  by 
the  amending  Aot  VIII  of  1882.  It  is  not  a  procedure  matter.  The  procedare  ralei 
about  charging,  when  the  same  acta  come  within  the  defioition^  of  more  than  om 
offence,  may  be  seen  in  section  235  x)f  the  (new)  Criminal  Froceduve  Code. 
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one,  which  may  be  the  severeet  he  w'ould  be  liable  to  acoording 
to  either  defiQitioo, 

At  the  same  time  the  eiarg^  may  iped/y  all  the  separate  offences^ 
but  the  seotence  oan  only  be  the  maximum  for  any  one  offence,  or  for 
ike  offence  resulting  (if  a  separate  one*)  from  their  combination. 

Sbction  L— O?  Impsisokmbnt  akd  Fihb. 

§  l.^^Penallies  under  tie  Forest  Jets. 

The  punishments  awardable  under  the  Forest  Act  are  imprison- 
ment and  fine.    It  will  be  desirable  therefore  to  describe  them  more 
in  detail.     As  regards  the  amount  of  penalty.    In  section  2,6,  Indian 
Act,  the   same  maximum  amount  is  by  law  provided;  leaving 
it  to  the  Magistrate  to  order  an  appropriate  imprisonment  and  fine 
within  the  limit.    But  for  offences  under  rules  made  under  section  32 
(protected  forests),  section  41  (timber  transit),  61  (salving),  the  rules 
themselves  are  to  indicate  the  amount  of  penalty.    I  am  not  aware 
that  there  is  any  benefit  in  the  distioction.    The  Burma  Act  is  the 
same;  except  that  in  reserved  forests  the  offences  are  classified 
into  two  sets ;  the  less  important  are  punished  with  fine  only, 
extending  to  50  rupees  (or  double  that  if  the  damage  done  exceeds  26 
rupees),  the  graver  (section  28)  are  punished  as  in  the  Indian  Act, 
with  either  fine  or  imprisonment  or  both. 

§  9,,''-^Imprtsonment. 
Imprisonment,  as  I  have  already  stated,  may  be  either  rigorous 
(with  hard  labour)  or  simple  (without) » and  in  the  Forest  Act  and  all 
other  Acts  passed  since  the  beginning  of  1868,  the  term  "  imprison- 
ment would  by  itself  mean  (as  explained  by  the  General  Clauses 
Act)^  imj^isonment  of  either  description. 

*  In  the  caie  pat,  the  catting  of  50  trees,  the  comhined  olEenoe  ia  not  a  separate 
one  from  the  offence  of  cutting  one  tree. 

Take*  on  the,  other  hand,  the  ease  of  intentionally  destroying  50  young  trees  by 
fire  ;  each  tree  might  only  be  worth  Rs.  5  say,  so  that  the  separate  offences  of  luis- 
ebief,  if  charged  under  the  Penal  Code,  would  only  come  under  section  436,  but  tho 
combined  offences  would  bring  the  value  up  to  Bs,  250,  and  so  the  more  seyere  punish- 
ment under  section  486  would  be  awardable. 

'  Act  I  of  1868,  section  1,  para.  18. 
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"  Solitary  confinement  is  a  form  of  imprisonment  regalaied  by 
section  73^  Indian  Penal  Code.  It  cannot  be  awarded  iu  any  sen- 
tence under  the  Forest  Act^,  but  can  of  course  be  ordered^  if  the 
trial  has  been  under  the  Indian  Penal  Code  and  the  sentence  is 
one  of  rigorous  imprisonment.  The  rules  about  solitary  confine- 
ment^ and  the  limit  of  it^  are  contained  in  sections  *  7S  and  H, 
Indian  Penal  Code;  but  it  is  not  necessary  for  the  forest  student 
to  enter  into  further  detail. 

§  i.—Fine. 

In  the  case  of  offences  under  the  Indian  Penal  Code^  or  those 
under  section  62  of  the  Forest  Act,  where  ''fine''  is  mentioned 
without  specifying  any  limit,  it  is  understood  that  there  is  no 
artificial  or  legal  limit,  but  that  the  fine  must  not  be  '^  excessive,'' 
i,e.,  with  reference  to  the  meaus,  position,  or  circumstances  of  the 
offender.     This  is  provided  by  the  Indian  Penal  Code,  section  63. 

Under  the  Forest  Act,  fine  is  limited  to  Rs.  500 ;  but  besides  this» 

and  as  part  of  the  sentence,  such  compensation  for  damage  done 

to  the  forest  as  the  convicting  Court  may  award  can  be  ordered 

to  be  paid.     This  only  refers  to  cases  against  a  reserved  forest 

estate  (section  25),  not  to  cases  in  protected  areas  (section  32), 

although  the  penalty  is  otherwise  the  same.    The  Burma  Act  is  the 

same. 

Under  section  42  (B.  section  44)  the  general  limits  of  punish* 

ment  for  breach  of  rules  regarding  timber  transit  are  the  same : 
but,  as  already  explained,  the  section  admits  of  aggravating  cir- 
cumstances which  may  double  the  penalty.  Offences  against  rules 
under  section  51  (Ind.  and  B.  Acts)  have  also  the  same  general 
limit  of  penalty. 

Residuary  rules  not  specially  provided  for,  have  naturally  a 
narrower  limit  of  penalty  (one  month's  imprisonment  and  500  rupees 
fine  or  both)  under  section  76.     In  Burma  it  was  not  thought 

^  BecRase  section  73  refers  only  to  an  offence'^under  the  Indian  Penal  Code^  not 
to  oflfeDces  aiider  special  law. 
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necessary  to  provide  these.     There  are   no  iuei  suhsidiary  rales 
under  the  Act  as  would  require  a  penalty. 

§  4i.'^^mpris(mment  in  default  of  Fine. 

In  all  cases  of  fine  (whether  under  Forest  Act  or  Penal  Code)  a 
term  of  imprisonment  may  be  (and  always  should  be^  except  in  very 
trivial  cases  of  fine)  awarded^  to  take  effect  in  default  of  payment. 
(Indian  Penal  Code,  section  64,  as  amended  by  Act  VIII  of  1882.) 

When  fiine  has  been  imposed  along  with  imprisonment,  or  has 
been  imposed  alone,  although  imprisonment  might  have  been  added 
as  part  of  the  principal  senten<;e,  the  order  of  imprisonment  in  de- 
fault of  fine  may  always  be  in  addition  to  the  original  sentence  of 
imprisonment  (if  any).  The  term  imposed  in  default,  in  such  cases 
cannot  exceed  one-fourth  of  the  maximum  term  of  imprisonment 
provided  for  the  offence  (section  65,  Indian  Penal  Code),  nor, 
as  a  matter  of  procedure,  can  any  Court  impose  a  sentence  in 
default  of  fine,  exceeding  its  own  power  of  imprisonment  or  one-- 
fourik  of  that  power,  in  cases  where  a  substantive  sentence  of  im- 
prisonment has  been  awarded  as  well  as  fine.  (Criminal  Procedure 
Code,  section  38.) 

If  the  offence  is  punishable  with  fine  only,  the  alternative 
imprisonment  must  be  regulated  by  section  67,  Indian  Penal  Code, 
i.e.y  not  exceeding  two  months  where  fine  does  not  exceed  Rs.  50, 
or  four  months  where  it  does  not  exceed  Bs.  100,  or  six  months  in 
any  other  case,  and  is  simple. 

Imprisonment  in  default,  whatever  it  may  be,  of  course, 
terminates  directly  the  fine  is  paid  or  recovered  (section  68),  and  if  a 
part  of  the  fine  is  paid  or  recovered,  a  proportional  part  of  the 
inoprisonment  in  default  is  remitted.     (Section  69.) 

§  h,'^  Recovery  of  Fines. 
The  method  of  levying  and  recovering  fines  is  a  matter  of 
procedure  (see  Chapter  on  Criminal  Procedure) ;  but  as  regards  the 
period  within  which  a  fine,  so  to  speak,  remains  in  force,  and  is  liable 
to  be  recovered,  the  Indian  Penal  Code  provides  that  it  can  be 
levied  at  any  time  within  six  years  from  date  of  sentence,  or  should 
the  prisoner  beunder  senteuce  of  imprisonment  for  more  than  six 
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yearsj  ap  to  the  termination  of  his  sentence*  The  death  of  the 
offender  does  not  discharge  the  fine,  bat  any  property  legally 
liable  for  his  debts  is  liable  also  for  his  fine*.     (Section  70.) 

Section  II. — Confiscation  as  a  Punishhiint  t/ndbs  Forbst  Law. 

§  I . — Jhoo  SuhjeeU  included. 

The  Forest  law  has  made  a  necessary  addition  to  the  ordinary 
list  of  criminal  penalties  under  the  head  of  confise(Uion}^. 

In  the  Forest  Act  this  subject  is  dealt  with  in  sections  62-60. 
(B.  id.) 

In  the  section  alluded  to^  not  only  is  eonfiscaSion  as  a  penalty, 
and  properly  so  called,  included^  6ut  also  tie  ease  where  property 
connected  with  a  forest  case^  probably  obtained  by  the  commission 
of  an  offence^  is  either  produced  at  the  trial  along  with  the  offender, 
or  is  discovered  lying  in  the  forest^  the  actual  offender  who  cut  or 
prepared  it  for  removal  not  being  known  or  arrested. 

It  is  obvious  that  in  these  latter  cases  there  is  nothing  in  the 
nature  of  confiscation  properly  so  called.  The  property  never  belong- 
ed to  the  wrong-doer  in  whose  hands  it  was  seized^  nor  to  the  person 
(whoever  he  may  be)  who  cut  it  and  left  it  lying. 

§  2. — Procedure. 

As  the  procedure  is  the  same^  or  at  all  events  is  analogous,  in 
both  cases,  the  whole  subject  is  dealt  with  in  the  Forest  Acts  in 
the  same  chapter. 

Where  any  forest  produce  appears  to  have  been  the  subject  of 
an  offence  punishable  under  the  Forest  Act,  the  first  thing  to  be 
done  is  to  make  a  formal  '*  seizure/'  which  may  (section  52)  bo 
effected  by  any  Forest  or  Police  Officer.  The  fact  of  seizure  is 
indicated  by  putting  a  mark  (section  58,  usually  the  ''broad 
arrow  *')  and  a  report  has  at  once  to  be  made  to  the  Magistrate 
who  would  have  jurisdiction  to'  try  the  offence. 

*  Bat  it  may  be  a  qaestion  whether  the  proeedmre  of  recovery  by  dittnunt  and 
sale  can  be  applied  after  death. 

^  The  French  ]aw  is  similar.  Seiznre  may  be  made  of  all  cattle,  tools,  etaim,  ftc, 
«<  tnmvA  en  diUi  "  (C.  F.,  161),  and  all  illioitJy  obtamed  prodace  may  be  ordared 
to  be  restored  (resUtui),  for  there  is  no  real  confiscation  in  such  oases  (C  F^  198) : 
tools  of  all  kinds  can  be  confiscated,  but  not  animals  nor  carts. 
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If  there  is  an  offender  eonnected  with  the  case^  and  he  is  not 
arrested  on  the  spot,  the  Magistrate  will  take  the  necessary  steps 
for  his  arrest  and  trial.  At  the  close  of  the  trial>  if  the  property 
appears  to  be  Government  property,  the  Magistrate  will  order  its 
restoration^  and  the  Forest  Officer  will  take  charge  (section  55),  or 
he  may  order  any  other  disposal  that  he  thinks  right^ ;  and  if  the 
property  belonged  to  the  offender,  the  Magistrate  may  order  its 
confiscation,  in  addition  to  any  other  penalty,  under  section  54.  If 
there  is  no  offender,  or  none  can  be  found,  the  Magistrate  enquires 
into  the  cause  of  seizure,  and  if  be  finds  that  the  property  has  been 
obtained  by  the  commission  of  a  forest  offence,  he  can  order  its 
restoration,  or  order  its  delivery  to  any  person  he  deems  entitled  to  it*. 

But  it  will  often  happen  that  though  the  actual  offender  is  not 
traced*  some  person  is  known  or  believed  to  be  concerned  with  or 
interested  in  the  produce  seized,  then  notice  should  be  issued  to 

'  So  also  under  the  Crimiiuil  Prooedure  Code»  Bection  617.  Here  alio,  it  ii  nofe 
neceittrj  that  the  accnfed  Bhonld  he  convicted.  As  long  as  aay  offence  appears  to 
hone  been  committed  with  regard  to  the  property  produced,  the  conrt  may  paw  orders 
f«r  its  disposal.  The  section  only  speaks  of  property  prodnced  before  the  Oonrt.  And 
the  property  need  not  he  in  the  original  state  in  which  it  was  hefore  the  offence  j  the 
property  dealt  with  may  he  the  result  of  melting  np,  fashioning  or  altering  the 
original. 

The  proeednre  in  section  51  of  the  forest  law  and  section  $28  of  the  Criminal 
Procedure  Code  are  rery  similar.  Bnt  there  are  so  many  peculiarities  in  forest 
cases,  that  it  is  hotter  to  provide  specifloally  for  the  subject  in  the  Forest  Act. 

*  In  these  cases,  of  course,  it  is  difficult  to  say  who  it  belongs  to,  becanse  there  ia 
appearance  of  an  offence  bnt  none  aayet  proved.  The  Forest  Act,  therefore,  facilitates 
the  enquiry  by  laying  down  that  where  wood  is  seized  in  this  way,  the  Court  shall 
start  with  a  presumption  that  the  wood  belongs  to  Qovemment :  then  any  one  else 
who  (aa  will  afterwards  he  stated)  was  found  to  object  to  this  seizure  is  properly 
put  to  prove  hia  title  against  that  primd  facie  presumption.  (Act,  section  68,  B.  67.) 

*  In  the  Burma  timber  frauds  in  1872  large  quantities  of  teak  logs  were  found 
in  the  forests,  obtained  fraudulently  under  colour  of  a  permit  or  lease  to  cut  cer- 
taiii  teak  trees.  No  one  was  put  in  charge,  nor  could  it  in  all  cases  be  ascertained  who 
actually  cut  them.  But  it  is  believed  or  known  that  a  Company,  the  holder  of  the 
permits,  was  interested  in  the  timber;  consequently,  a  notice  was  issued  to  them  on 
the  aeiinreof  the  timber,  to  show  cauee  why  it  should  not  be  made  over  to  the  Gov^ 
emment  officers.  In  those  days  the  Act  of  1865  was  in  force,  under  which  all  such 
proceedings  were  spoken  of  as  "  confiscation."  It  is  obvious,  however,  that  in  such  a 
case  there  was  no  confiscation,  as  the  property  was  in  fact  stolen  from  Qovemment 
and  never  was  lawfully  the  property  of  the  Company  at  all. 
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such  peiBon,  or  a  general  pablic  notice  issued  and  one  month's  delay 
allowed,  doring  which  any  person  may  be  heard  and  may  offer 
evidence  against  the  seizure :  no  order  is  passed  till  the  month  has 
expired  (section  56). 

If  the  property  is  snch  that  will  not  keep  or  will  deteriorate, 
it  may  be  sold  by  the  Magistrate's  order,  and  the  money  proceeds 
will  be  kept  or  dealt  with  in  the  same  way  as  the  property  itself. 
(Section  57.) 

§  S,'^^DiiUnciion  esDplained. 

It  is  hoped  that  the  student  will  have  fully  mastered  the  di^ 
tinction  between  sections  54,  55,  56. 

In  actual  practice,  cases  of  amfiicaium  are  not  common,  for  the 
property  must  be  that  of  the  wrong-doer,  only  that  some  offence 
has  been  committed  in  respect  of  it:  for  example,  he  has  law- 
fully obtained  SOO  poles  of  teak,  but  he  has  smuggled  them  by 
a  forbidden  route,  to  evade  the  pass  regulations :  here  the  properif 
is  the  offender's^  lawfully  enough ;  if  therefore  the  property  is  taken 
from  him  as  a  penalty  for  the  smuggling,  that  is  eonfiacation,  properly 
so  called ;  so  if  his  cart,  axes,  or  cattle  were  taken,  as  used  in  com- 
mitting the  offence;  but  it  is  to  these  cases  only  that  sectioD  54 
applies.  Far  more  commonly,  what  happens  is  this,  that  a  person 
commits  an  offence,  and  he  is  caught,  and  with  him  a  large  quan- 
tity of  wood,  ftc,  wrongfi^lljf  cut  or  removed ;  here,  at  the  close  of 
the  trial  (section  55),  the  Magistrate  will  simply  order  the  stuff  to 
be  given  back  to  the  Forest  Of&cer ;  there  is  no  eonfiication^  becanse 
the  wood  never  was  the  property  of  the  offender  at  all.  It  is  the 
same  with  section  56;  the  Forest  Officer  may  come  acro^  a  lot  of 
Government  timber  lying  in  the  forest,  but  the  offender  has  heard 
of  his  approach,  and  has  left  it  and  fled  :  here  of  course  he  must 
get  a  Magistrate's  order  to  dispose  of  the  property,  although  do 
offender  is  caught ;  but  it  is  no  confiseaHon^  only  a  restoration  of 
the  property  to  Government,  from  whose  possession  it  was  wrong- 
fully removed. 
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§  4. — Mixture  of  Fropertjf^ 

A  very  common  case  is  where,  when  the  property  is  seized,  it 
is  found  to  be  a  mixture.  For  example,  a  man  has  a  *  permit '  to 
collect  dry  and  fallen  wood,  and  to  stack  it  for  removal ;  he  nefari- 
oosly  cats  a  lot  of  green  wood,  and  mixes  the  billets  with  the  dry 
in  the  stacks :  here,  as  a  forest  offence  has  been  committed  in  res- 
pect of  some  of  the  wood,  it  can  be  seized  :  the  Forest  Officer  would 
be  jostified  in  at  once  separating  the  green  from  ttie  dry  and  seizing 
the  green ;.  or,  if  he  could  not  make  the  separation,  he  might  fairly 

seize  the  whole^. 

> 

But  it  will  be  clear  that  in  regard  to  such  stacks  no  order  of 
eonfiseaiion  is  passed.  Section  54  does  not  apply ;  section  65  does. 
The  trial  being  over,  tlie  Magistrate  would  simply  pass  an  order 
that  the  green  wood  was  to  be  restored  to  Government,  and  the  dry 
given  back  to  the  accused. 

The  dry  wood  could  not  be  conjiscafed,  it  will  be  observed,  for  no 
offence  has  been  committed  in  respect  of  ii.  It  was  lawfully  enough 
obtained,  and  never  would  have  been  seized  at  all,  but  that  it  was 
mixed  with  other  stuff  that  was  liable  to  seizure,  and  it  was  at  once 
separated  (unless  such  separation  proved  impracticable).  The 
green  wood  would  also  not  be  the  subject  of  eonfiseaiion,  for  it  has 
never  become  the  prof>erty  of  the  thief,  and  can  only  be  restored  to 
Government.  In  such  cases  the  only  order  that  can  be  legally 
passed  would  be  at  the  close  of  the  trial  (1)  to  separate  the  material, 
restoring  each  kind  to  each  person,  (2)  to  sell  the  whole  and  allot  a 
fair  value  out  of  the  proceeds  to  the  parties'. 

*  No  doabt  it  will  be  conyenient  that  the  Act  should  be  amended  soaa  to  epeeify 
this  case;  bat  J  tbink  even  now,  on  geuer  1  principles  of  jostice,  the  Courts  would  so 
decide.  If  a  thief,  by  his  own  wrongful  act,  so  mixes  up  what  is  his  own  with 
what  is  stolen,  he  certainly  could  not  complain  if  the  whole  were  seized,  and  even  in 
the  eod  the  Magistrate  would  be  justified  in  restoring  the  whole  lot  to  the  forest 
officer,  unless  the  prisoner  oould  prove  what  was  his,  and  there  was  some  special 
eqnitable  way  of  adjusting  the  respective  valuA  of  the  part  that  was  not  stolen,  as, 
for  example,  if  the  stolen  wood  were  only  a  very  small  part  of  the  entire  heap. 

*  And  naturally,  the  value  of  the  wood  restored  to  prisoner  could  be  attached  by 
the  Court  in  liquidaMon  of  any  fine  or  compensation  ordered  to  be  paid. 
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From  any  order  of  disposal  after  trials  or  disposal  where  no 
offender  has  been  fouDdj  there  is  an  appeal^  either  on  the  part  of 
tUe  Forest  Department,  or  of  the  offenderj  or  person  interested  id 
the  property  seized  (seotion  58).  One  month  is  allowed  for  the 
appeal. 

In.the  case  of  oonfiscated  property  after  the  appeal  has  been 
heard,  or  after  the  period  of  appeal  has  elapsed,  the  confiscated  pro- 
perty  vests  absolutely  and  free  of  incombrances  in  the  Government 
(section  69). 

§  6.^Release  of  Property  seized. 

Under  faction  60,  the  Local  Government  may  empower  any 
o£Scer  to  direct  the  immediate  release  of  property  seized.  This 
will  enable  errors  to  be  corrected  at  once  without  putting  the  per- 
son interested  to  the  trouble  and  expense  of  a  trial  or  appeal*. 

This  power,  coupled  with  the  liability  of  Police  and  Forest  Offi- 
cers to  be  prosecuted  for  "  vexatious  or  unnecessary ''  seizures  are 
ample  safeguards  against  any  abuse  of  the  powers  given  by  this 
Chapter,  which  otherwise  are  obviously  necessary  for  the  safety  of 
Government  and  other  forest  property. 

*  In  the  North- WflBtern  ProfineH,  Goremaieiit  his  Mtpowirftd  sU  Comwtrvm- 
ion  and  Deputy  ConierYatort  to  oxerate  thit  power  i  bat  this  wae  herdly  intended^  for 
it  U  obyiouB  that  if  »  mbordinate  mede  a  seisare,  and  his  official  topetion  thong-ht  the 
■eixaie  nnneoeMarj  or  nndennble,  thej  ooold  order  ite  release  and  refose  to  proceed, 
hi  the  ordinary  eonrse  of  their  oi&dal  dnty  at  ooatrolling  ofieets  withoot  any  apodal 
power.  What  ia  meant  is  that  the  Commissioner  or  other  SQch  superior  Civil  orpdies 
authority  should  be  vested  with  power  to  summarily  interfere  and  stop  the  proceedings 
if  he  thought  the  seisure  unwarrantable. 

It  is  in  connection  with  these  proceedings  that  under  section  St,  a  Police  Olfioer 
or  Forest  Officer  Is  threatened  with  punishment  for  a  f eiatious  or  altogetber  aiii 
sary  sdture. 
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CHAPTER  XVIII. 
CRIMINAL  PBOCEDUBK'. 


§  h—Tie  Subject  stated. 

The  treatment  which  this  enhject  will  receive  is  necessarily 
fragmentary.  I  mast  confine  myself  to  those  portions  of  the  subject 
which  directly  come  under  the  notice  of  a  Forest  Officer  in  the 
coarse  of  his  official  daty^  and  those  subjects  are  mainly^  how 
offenders  are  arrested,  how  police  investigations  and  the  snbsequent 
trial  of  offenders  are  conducted,  how  sentences  are  carried  out  and 
fines  recovered,  and  what  appeals  are  allowed.  A  few  minor 
points,  such  as  the  special  rules  for  trial  of  European  British  sub- 
jects, the  practice  in  the  execution  of  search  warrants,  and  the  rules 
for  recording  evidence  in  criminal  cases,  will  also  need  a  brief  notice. 

As,  however,  the  Criminal  Procedure  Code  itself  contains  much 
more  than  this,  and  some  of  the  other  subjects  may  from  time  to 
time  engage  a  Forest  Officer's  attention,  he  may  at  least  desire  to 
know  where  to  find  information  on  some  of  the  other  topics  of  crimi- 
nal procedure.  I  shall,  therefore,  devote  a  few  paragraphs  to  pre- 
senting a  general  idea  of  the  contents  of  the  Criminal  Procedure 
Code,  as  in  force  in  British  India,  as  a  whole. 

§  2. — The  Plan  of  Criminal  Procedure  Law. 
The  law  in  force  is  Act  X  of  1882>. 

'  It  is  possible  tbat  this  book  may  be  pablUbed  a  month  or  two  before  the  Code 
aetitally  comes  into  foree,  which  is  from  the  let  January  1888.  Up  to  that  time  the 
old  Code  (Act  X  of  1872»  amended  by  Act  XI  of  1874)  will  still  be  need  c  bat  the  new 
Code  differs  very  little  is  principle,  from  the  old.  The  new  Code  is  mainly  distin« 
gaished  by  the  fact,  that  while  in  the  old  Code  all  subjects  followed  one  another  with* 
ont  order  and  logical  arnmgement,  the  order  is  now  oonseeative  and  logical.  There 
are  of  ooovse  alterations  in  detail,  and  many  prevkms  difficnltles  have  been  removed. 
*  Thxonghout  this  chapter,  I  expect  the  student  to  refer  to  the  Code  itself :  the 
chapter,  I  desire  to  make  it  dear,  is  only  a  GhUdB  to  the  Code.  The  worde  of  the 
•ection  mnst  be  referred  to  wherever  action  is  to  be  taken.  It  is  essential  to  see 
tbAt  A  copy  of  the  Code  is  obtained  which  gives  the  amended  form  of  the  law. 
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The  ''  Sabstantive  "  crimiDal  law  is  that  which  constitQtes'eertain 
acts  to  be  offences,  and  piescribes  penalties  for  them.  The  eentre  of 
this  law  is  the  Indian  Penal  Code,  bat  it  is  supplemented  by  Tarioos 
''  special  laws,**  dealing  with  particular  subjects,  for  example.  Forests, 
Excise,  Opium,  Customs,  Stamps,  under  which  acts  or  omissioos 
contravening  the  law  also  become  offences.  The  substantive  kw 
also  lays  down  the  general  nature  and  limits  of  the  puuishments 
which  may  be  inflicted,  and  this  we  have  alr^idy  considered*  The 
"Adjective''  or  Procedure  law  is  a  necessary  complement  to  the 
substantive,  since  it  has  to  tell  us  which  are  the  Courts  which  can 
try  offences,  how  these  Courts  are  to  proceed  in  investigating  and  try- 
ing cases,  and  what  is  the  method  of  executing  sentences;  there  are 
also  many  subjects,  such  as  the  prevention  of  crime  and  other  exer- 
cises of  Police  and  magisterial  powers  which  have  to  be  provided 
for.  I  will  then  first  present  the  reader  with  a  skeleton  or  ootiine 
of  the  contents  of  our  Criminal  Procedure  law. 

• 

§  Z. ^General  Outline  of  Procedure  Law, 

First,  of  course  (after  preliminary  matter  and  definition  of 
terms),  comes  the  constitution  of  tke  differetU  Criminal  Courts 
according  to  their  grade  or  class. 

Next^  the  powers  of  these  Courts  -have  to  be  specified,  the  ds' 

scription  of  offences  each  may   try  and 
c£j^  Ulf  ^  ^^  ^^^  ^'^ount  of  punisAment  each  is  com- 

petent to  inflict. 
The  authorities  thus  constituted,  the  first  subject  in  natural 

order  is  the  acquisition  of  informaium 
q^iJ^Iy]  that  offences  have  been  committed:  and 

the  duty  of  the  public,  or  of  certain 
classes,  in  giving  information  and  aid  to  the  Magistracy  or  to  the 
Police,  is  accordingly  laid  down. 

As  in  the  discovery  and  prosecution  of  all  offences,  the  prodao- 

-^  -  tion  of  property  connected   with  the 

Cbapten  V,  VI,  VlL  ^        1**4,% 

case,  and  the  getting  hold  of  the  per- 
sons required  either  to  answer   for  offences,  or  to   give  evidenoe, 


CBIlflNAL  PaOCJ^DURB.  353 

is  necessary^  the  general  provisions  relating  to  the  execution  of 
warranti  of  arrest,  of  the  arrest  of  persons  in  certain  cases  wHA" 
out  loarrani,  of  summons  and  their  service,  and  of  warrants  to  search, 
are  next  set  out. 

But  before  pfoceeding  to  the  investi<;ation  and  trial  of  cases, 
!>  w4.  TTT  ^^  ^  obvious  that  much  may  be  done  for 

the  prevenium  of  offences :  and  provisions 
regarding  this  subject  logically  come  before  provisions  relating 
to  the  discovery  and  trial  of  offences  actually  committed.  The 
subjects  which  come  under  the  head  of  prevention  will  recur  fami- 
liarly to  the  reader  directly  they  are  mentioned. 

Security  may  be  taken,  for  example,  from  persons  whose  enmity 

may  cause  a   bread  of  the  peace  to  be 

Chapter  VIII,  ^.  JB.  ''  q        ••  i,         ,  u 

likely.     Suspicious  characters,  who  are 

of  notoriously  bad  livelihood,   or  have   no   ostensible   means   of 

IiVing,   are  likely  to  be  concerned  in  ofEences,  and  therefore  may 

be  called  on  to  give  security  for  pood  behaviour. 

Again,  when  persons  assemble  in  groups  (the  law  fixes  five  as 

the  minimum   number  which  warrants 

Chapter  IX.  •   j.    /•  \  /•  r    i  •.  • 

interierence)  for  some  bad  purpose,  it  is 
time  for  the  Magistrate  to  interfere  under  provisions  directed  to 
the  dispersion  of  unlawful  assemblies. 

Nuisances  (of  the  kinds  specified  by  law)  may  be  removed  also 

by  order  of  Magistrate,  and  thus  cala- 
'     '  mities    of    different    kinds    obviated. 

Obstructions  to  public  roads,  &c.,  may  similarly  be  removed  by 

order.    These  are  obviously  preventive 

Chapter  XIL  •  .  c  •      •      j»       j        t      ^ 

'^  provisions.     So  again  in  disputes  about 

land  and  houses.  The  feelings  of  rival  claimants  often  run  so 
high  in  these  matters  that  rioting  and  even  bloodshed  may  be 
apprehended.  The  law  thus  arms  the  Magistrate  with  power, 
summarily  to  maintain  the  person  in  actual  possession  in  the  posi- 
tion he  occupies  de  facto,  and  sq  compel  the  opposite  side  to  resort  to 
leoal  and  peaceable  means  of  getting  the  question  of  right  settled^. 

*  See  anie.  Chapter  I,  page  19. 

Z 
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The  Police  alsQ  may  do  many  thiogs 
*^  '  towards  the  prevention  of  offences. 

Having  thus  disposed  of  the  suhject  of  prevention,  the  law 

proceeds   to  describe  how  offences  may 
C^^^XIV  ^®  discovered   and    their    perpetrators 

brouo^ht  to  justice.  In  grave  cases, 
the  Police  force  is  set  in  motion  by  complaint  or  information ;  and 
the  proper  officers  are  armed  with  powers  to  investigate^  and  to 
arrest  suspected  persons^  thus  finding  out  the  case,  getting  together 
evidence^  working  up  the  proof,  and  then  submitting  it  for  dis- 
posal to  the  Criminal  Courts. 

Detailed  provisions  enabling  the  Police  to  act  in  this  way  are 
enacted ;  and  along  with  them  certain  further  provisions  necessary 
to  protect  the  public  from  any  abuse  of  authority  in  the  exercise  of 
such  powers. 

With  the  lesser  classes  of  offences  the  Police  are  not  empowered 
to  deal  without  an  express  order  of  the  Magistrate :  and  in  these 
the  injured  parties  have  to  submit  their  complaints  direct  to  the 
MagiiiraU^  who  will  then  proceed  to  issue  his  process  to  compel 
the  appearance  of  the  wrong-doer. 

Thus,  whether  the  case  has  come  before  the  Magistrate  through 

the  agency  of  the  Police,  or  by  means  of 
a  complaint  directly  preferred  to  himi 
we  have  now  the  case  actually  ready  for  the  trial  of  the  offender. 

To  this  subject  there   are  several  preliminary  points.     It  has 

to  be  determined  at   what  place  trials 
Chapton  XV-XVII.         ^re  to  be  held,  in   what  manner  cases 

are  to  be  brought  under  the  o(^nizance  of  the  different  Courts, 
what  Magistrates  may  receive  complaints,  how  cases  are  to  be 
brought  to  trial  before  Sessions  or  High  Courts,  and  so  forth.  lo 
some  cases  special  sanction  is  required  (as  we  have  seen)  before  a 
Court  can  enter  on  the  prosecution  at  all.  Then  we  come  to  the 
actual  procedure  according  to  the  chiss  of  cases  and  the  Court 
-  befori'  which  it  is  tried. 
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« 

The  order  of  proceediDg  is  laid  down  for  each  different  form  of 

trial— 'the  eommittalol  cases  by  a  Masris- 
Chapters  XVIII-XXII.       ^     /    -        ^  •   7  i       .1        t^-    J  r^ 

trate  for  inal  by  the    Hi*^h    Court  or 

vhe  SetsioHS  Courts   the  trial  of  cases   be/ore  Mayiatrates,  and  the 

nummary  procedure  which  may  be  adopted  in  certain  cases. 

Under  the  head  of  trials  before  the    High  Courts   and  Ses.sions 

Courts^  which  are  tried  with  the  aid  of 
Cbupter  XXIII.  .     .  .  /        ^  1 

Junes  or  Assessors    (as  the  case  may 

be),  provisions  are  made  regarding  the  selection  of  Jurymen  and 

Assessorsj  their  duty  and  so  forth. 

Next  follow  provisions  regarding  various  incidents  of  trials, 

such  as    the   tender  of   pardon   to  an 

Chmpten  XXIV,  XXV.  ,.  .,    .  ,  , 

accomplice,  so  that  be  may  be  used  as  a 
witness,  or  what  is  popularly  called  "  Queen's  Evidence ;  "  the  power 
of  compounding  offences  and  so  stopping  the  trial,  and  certain 
other  matters.  A  special  chapter  is  also  devoted  to  the  work  of 
recording  evidence  on  trials,  and  ^recording  statements  or  conFes- 
Bions  made  by  accused  persons. 

Then   follow   provisions    regarding  judgments,  confirmation  of 

sentence  in  certain  cases,  and  the  execu^ 

Chapters  XXVI— XXX.         ^  •         ^         ^  j  jf    ^ 

'^  tton  of  sentences  and  recovery  of  fines, 

together  with  rules  regarding  the  suspension   or  commutation  of 
sentences,  and  the  effects  of  previous  acquittal  or  convictiou. 

This  brings  the  subject  of  original  trials  to  a  close ;  but  the  law 

contemplates  an  appeal  in  certain  cases ; 
^'^^^^^j  XXXII         moreover,  there  is  a  power  of  revision 

in  certain  cases  whereby  the  superior 
Courts  may  supervise,  and  correct  errors  in  the  practice  of  the 
Subordinate  Courts. 

There  are  still  a  number  of  topics  incidental  to  trials,  which 

require  to  be  dealt  with,  and  some 
special  subjects  which  are  per  se,  but 

still  involve  the  action  of  the  Criminal  authorities,  and  so  belong  to 

tlie  Procedure  law. 
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^jresLy  «ccsae&ed  villi  tziak  are  the  proTisions  regarding  the 

trial  of  Emropeams  and  Americans,  pro- 
XXHn— XXXn.    eedore  when  the  criminal  tried  turns 

oot  to  be  a  Immatic,  and  certain  special 
rrcceirre  ia  «»«»  (lie  eontempt  rf  Coart)  affecting  the  adminit' 
tri'^^-m  i./*/urior,-  alao  there  are  cases  in  which  a  Magistrate  is 
^^^  «:  ^ake  an  crd^  to  eompel  the  maimtenamee  of  mves  and 

r£!y,  hot  still  appreciablyj  connected  with  the  conduct 

of  trials^  are  the  subjects  of  the  appoint- 
ment, powers  and  dnties  of  Public  Pr<h 
Oascss  xrsnn— HJIL    secmtors  ;  provisions  relating  to  bail  and 

rtrognizamce9  of  persons  released  from 
cs;§t«>]T,  cr  reqxured  otherwise  to  appear  on  certain  dates  for  trial, 
vt  to  give  eridence.  It  may  be  desired  also  to  issue  eommiseions  to 
examine  absent  witnesses  who  cannot  convenient]  j  be  had  personally 
before  the  Coart,  and  special  meane  are  provided  for  recording 
evidence  of  ncmical  Ejraminers  to  Government  or  medical  witnessest 
whose  duties  render  it  impossible  for  them  to  attend  personally  to 
give  their  evidence.  Property  also  may  be  produced  at  trials  (as 
sto'.en  or  otherwise)  and  rules  for  the  disposal  of  this  are  neoessarilj 
included* 

It  may  sometimes  be  desirable  that  cases  should  be  iran$ferrei 

from  one  district  or  place  for   trial  at 

^^^         '  another :  provisions  r^ulating  this  are 

enacted.      And  when  there  has  been   some  irregularUy  in  the 

various  steps  and  processes  above  in- 
^^  dicatedj  it  is  a  question  to  be  determined 

by  law  how  (ar  such  irregnlarity  vitiates  or  renders  null  and  void 
the  proceedings. 

Lastly,  there  is  a  reeiduary  chapter  for  various  details,  whid 

cannot  appropriately  find  place  in  tbe 
Chapter  XLVL  chapters  preceding. 

This  summary,  though  it  is  brief  and  touches  the  leading  sub- 
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jects  only,  gives,  I  think,  a  tolerably  fair  account  of  the  object  of 
our  Procedure  law. 

I  will  now  proceed  to  fuller  detail  on  those  subjects  which  more 
or  less  directly  enter  into  the  oflScial  duty  of  Forest  Officers.  These 
chiefly  relate  to  the  investigation  and  prosecution  of  offences  of 
those  classes  which  have  been  already  described  in  Chapters  XIV 
and  XV. 

Section  I. — The  Ceimijial  Couets. 

§  I. —Tie  High  Courts. 

The  highest  Courts  which  have  ultimate  powers  of  appeal  and 
supervision   (besides  in   some  cases  an  original  jurisdiction,  such 
for  example  as  that  in  trials  of  European  British  subjects  on  charges 
of  murder,  &c.)  are  variously  styled  and   constituted   in   different 
provinces.     In  Bengal  and  the  North- West  Provinces,   Bombay 
and  Madras  there  are  *'  High  Courts ''  (which  are  constituted  under 
'*  Letters  Patent ''  by  Royal  Charter) .     In  the  Panjab  there  is  a 
"Chief  Courf  (constituted  originally  under  Act  IV  of  1866,  now 
under  Act  XVII   of    1877,  and   not  being  a  Court  by   Royal 
Charter)^.     In  Burma  there  is  the  Court  of  the  Recorder  of  Ran- 
goon, which  is  for  certain  purposes  a  High  Court  ^  and  a  Judicial 
Commissioner  who  superintends  all  the  District   Courts  and  all 
other  criminal  matters  not  specially  within  the  jurisdiction  of  the 
Recorder,  as  the  High  Court^. 

In  the  Central  Provinces  and  Oudh  there  are  Judicial  Com- 
missioners, and  in  Ajmer  the  Chief  Commissioner,  and  these  are 
for  the  purposes  of  the  Criminal  Procedure  Code  the  ''High 
Courts  '*  of  the  province''. 

^  In  the  Higb  Courts  the  Judges  are  appointed  by  the  QueexL  la  the  Chief 
Court  of  the  Panjab  by  the  Qovemor  General  in  Council. 

^  See  Act  XVII  of  1875,  section  61,  Ac,  And  he  hears  as  High  Court  all  cases 
in  which  European  British  subjects  would  have  to  be  tried  by  a  High  Court  in  other 
proyinces,    (Section  62.) 

•  Act  XVII  of  1875,  section  85. 

'  In  Ajmer  the  Chief  Commissioner  does  not  try  European  British  subjects 
for  those  grave  offences  which  are  reserved  to  the   highest  Court    In  this  respect 
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In  Assam  there  is  a  Judicial  Commissioner,  bat  he  is  like  a 
Commissioner  or  Sessions  Judge,  and  the  Bengal  High  Court  is  the 
"  High  Court "  for  the  province®. 

Speaking  generally,  the  chief  criminal  authority,  whether  caM 
High  Court,  Chief  Court,  Judicial  Commissioner  (or  in  Ajmer  the 
Chief  Commissioner)  is  under  section  4  of  the  Criminal  Procedure 
Code  the  "  High  Court*'  of  the  province  for  the  purposes  of  the 
Code. 

"With  the  details  of  the  working  of  the  High  Courts  or  the  pro- 
cedure in  the  trials  held  before  them,  the  Forest  OflScer  need  not 
trouble  himself. 

§  2. — The  Courts  of  Session, 

Next  in  grade  come  the  Courts  of  Session.  In  *'  non-regnla- 
tion ''  provinces  these  are  the  Courts  of  Commissioners  of  Cifil 
divisions,  and  have  jurisdiction  over  the  districts  in  their  division ; 
but  there  are  often  Additional  Sessions  Judges,  who  share  the 
work  and  take  up  cases  in  certain  local  limits  which  are  prescribed 
by  Government. 

In  Regulation  provinces  there  are  Sessions  Judges,  who  are 
separate  from  the  Civil  and  Revenue  Commissioners  of  Division!:, 
and  there  may  be  Assistant  Sessions  Ju(3ges  with  restricted  powers 
(described  in  the  Code,  sections  9,  SI,  194). 

Sessions  Courts  try  in  their  original  jurisdiction,  those  grave 
cases  (such  as  murder,  dacoity,  &c.)  which  are  either  reserved  bj 
law  to  their  special  jurisdiction^  or  are  of  such  a  serious  nature  that 
the  powers  of  a  Magistrate  are  insufficient  to  deal  with  them 
adequately.  Sessions  Courts  never  take  up  these  cases  either  bj 
direct  complaint  of  any  person  or  by  the  direct  report  of  the 
Police.     (Code  section  193.)     The  same  is  true  of  cases  before  the 

tbese  officers  bave  powers  somewhat  less  than  those  of  a  High  Court  (Beg^lstkm  I 
of  1877»  seetioQ  38).  This  is  also  the  case  with  the  Jndidal  Commiasiooera  of  tb* 
Central  Provinces  and  Oadh,  and  also  in  Berar.    (See  C.  P.  C,  wction  4  (e).) 

B  See  Act  II  of  1835. 

*  As  inoy  he  shown  in  the  appropriate  colamn  of  sch^  ule  II,  at  Ibe  end  oTthe 
Procedure  Code. 
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High  Court  (sectiou  194).  Such  cases  always  go  first  to  a  Magis- 
trate who  holds  an  ^jv^uiVy.  In  the  course  of  this  he  takes  down 
the  evidence  for  the  prosecution  (not  that  for  the  defence,  except 
under  particular  circumstances) ,  examines  (if  necessary)  the  accused, 
and  then  draws  up  a  charge ;  and  then  recording  an  analysis  of 
the  case,  and  his  reasons  for  concluding  that  an  offence  is  estab- 
lished, at  least  prima  facie^  he  commils  the  case  to  the  Sessions ; 
and  it  is  then  that  the  trial  itself  is  held,  the  evidence  being 
recorded,  the  defence  made,  the  defence  witnesses  examined. 
Counsel^  (if  any)  heard,  and  a  judgment  given,  convicting  or  acquit- 
ting the  prisoner.  These  trials  are  held  with  the  aid  of  Assessors, 
or  in  certain  places,  under  the  orders  of  Government,  with  Juries. 

Forest  Officers  so  rarely  have  anything  to  do  with  bringing  to 
justice  cases  of  this  order,  that  I  shall  omit  all  further  mention  of 
the  enquiry  previous  to  committal,  or  the  Sessions  trial  after 
committal :  but  chapters  describing  each  are  to  be  found  in  the 
Code. 

The  Appellate  functions  of  the  Sessions  Courts  will  be  mentioned 
ia  due  order. 

§3. — Courts  of  Magistrates, — Powers  as  regards  Scale  of  Punishment. 

The  Courts  of  Magistrates  are  then  those  which  it  is  important 
for  the  Forest  Officer  to  learn  the  details  of. 

All  Magistrates  are  classified  under  the  Code  into  three  grades  or 
classes,  those  of  the  1st,  2nd,  and  8rd  class  (section  6). 

The  first  class  can  sentence  up  to  two  years'  imprisonment  and 
1,000  rupees  fine  (including  whipping)  ^^,  ^and  solitary  confine- 
ment '  ^  when  authorized  by  law. 

The  second  class  can  sentence  up  to  six  months'  imprisonment 
and  200  rupees  fine  (with  similar  powers  regarding  solitary  con- 
finement), and  of  whipping  if  authorised  by  the  Local  Government 
(section  32,  last  clause). 

'<>  Under  Act  VI  of  1864. 

^  The  rales  about  solitar/  confinement^  and  what  the  limiti  are,  wiU  be  given 
in  sections  73-74,  I.  P.  C. 
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The  third  class  can  only  sentence  up  to  one  month  or  to  50 
rupees  fine^  and  cannot  make  an  order  for  solitary  confinement  or 
for  whipping. 

A  Magistrate  may  also  pass  any  lawful  sentence  combining  any 
of  the  sentences  which  he  is  authorised  by  law  to  pass :  thus^  he 
may  (if  it  is  so  in  the  law)  award  both  fine  and  imprisonment,  or 
imprisonment  and  whippings  or  all  three. 

Imprisonment  in  default  of  fine  can  be  awarded  in  addition  to 
the  term  of  imprisonment  awarded  as  the  primary  imprisonment 

In  the  Panjab,  Oudh^  Burma^  Central  Provinces^  and  parts  of 
other  provinces  where  there  are  Deputy  Commissioners^  &c.,  the 
Magistrate  of  the  district  may  be  given,  under  section  80,  "special 
powers ''  to  try  as  Magistrate  all  offences  not  punishable  with  death, 
and  pass  any  sentence  authorised  by  law  up  to  seven  years'  imprison- 
ment, with  such  fine  (not  otherwise  limited)  as  may  be  awarded  hy 
law  for  the  offence — whipping,  solitary  confinement,  &;c.  Sentences 
of  upwards  of  three  years'  imprisonment  require  confirmation  by  the 
Sessions  Judge,  who  may  confirm,  annul,  or  modify  the  sentence, 
or  make  further  enquiry  (section  84),  This  procedure,  of  course, 
saves  a  great  deal  of  work  to  the  Sessions  Courts. 

§  Ai.'^District  Maffistrates — Suh^divisional  MagisiraieM. 

Besides  their  powers  of  inflicting  punishment,  there  are  great 
many  other  powers  which  Magistrates  require  to  exercise,  such  as 
granting  warrants,  taking  up  complaints,  taking  security,  and  so 
forth  :  all  these  powers  are  enumerated  in  a  list  contained  in  Sche- 
dules  III  and  IV. 

And  the  principle  on  which  they  are  conferred  is  this :  All  Magis- 
trates (of  whatever  class)  have  ex^officio  certain  of  these  powers 
(section  36  and  schedule  III).  But  then  in  every  district  there 
is  the  District  OflScer  (Collector  or  Deputy  Commissioner),  who 
is  a  Magistrate.  As  such  he  is  called  the  "District  Magistrate,'^ 
section  36,  and  he  possesses  all  the  powers  of  a  Magistrate,  ue»,  all 
the  powers  mentioned  in  Schedule  III. ' 
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In  many  districts  also  portions  of  the  district  are  placed  in 
charge  of  an  Assistant^  and  this  officer  is  also  a  Magistrate.  If 
he  is  put  in  criminal  charge,  he  is  called  a  Sah-divisional  Magistrate. 
He  may  be  so  appointed  by  the  Local  Government  or  by  the  Dis- 
trict Officer  if  power  to  do  so  have  been  delegated  (section  18). 
Every  Sab-divisional  Magistrate  has  the  powers  specified  in 
Schedule  III  as  belonging  to  him.  Besides  these  powers^  the  Sub- 
divisional  Magistrate^  as  such,  and  Magistrates  of  the  1st,  2nd  and 
Srd  class  respectively,  may  be  invested  (a)  by  the  Local  Government 
and  (b)  by  the  District  Magistrate  (subject  to  the  control  of  the 
Local  Government,  section  88)  with  certain  additional  powers 
enumerated  in  schedule  IV. 

It  should  be  remarked  that  originally,  as  regards  jurisdiction 
with  respect  to  amouni  of  punisAment,  a  Sub-divisional  Magistrate 
may  be  of  either  the  first  or  second  class,  but  in  other  respects  he 
has  the  powers  of  a  1st  class  Magistrate  (see  schedule  III),  and 
inay  be  invested  with  power  to  call  for  records  under  section  485. 

§  5. —  Uss  of  this  information  to  a  Forest  Officer. 

It  is  not  expected  that  a  Forest  Officer  will  carry  in  his  head  the 
whole  of  these  details,  but  it  may  be  useful  to  him  to  know  where 
to  look  for  information  in  cases  where  he  has  to  make  any 
application  to  a  Magistrate.  For  example,  he  is  likely,  on  occasion, 
to  have  to  apply  to  a  Magistrate  to  entertain  a  complaint  of  an 
offence,  which  is  not  one  which,  as  a  forest  offence  under  the 
Forest  Act,  he  thinks  it  necessary  for  the  Police  to  take  up ;  he 
may  also  want  to  apply  for  a  search  warrant,  or  he  may  want  an 
order  to  the  Police  to  make  an  investigation  in  cases  in  which  they 
cannot  by  law  act  without  such  order. 

In  these  cases,  it  is  of  no  use  going  to  a  second-class  Magistrate 
to  entertain  a  complaint  unless  he  has  been  invested  with  powers, 
or  is  in  charge  of  a  sub-division.  It  is  no  use  asking  a  third-class 
Magistrate  for  an  order  to  the  Police  to  investigate  (section  155) ; 
he  has  not,  and  cannot  get,  such  powers. 

A  search  warrant  (section  96)  can  be  granted  by  any  Magistrate. 
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Shortly,  everything  can  be  done  by  a  Magistrate  of  the  district, 
and  mo^t  thin<;s  by  a  Sub-divisional  Magistrate,  the  difference  being 
in  certain  more  important  and  exceptional  functions ;  and  in  the 
matter  of  appeals,  Sub-divisional  officers  being  Magistrates  of  the 
first  class,  may  be  specially  empowered  to  hear  appeals  from  Magis- 
trates of  2nd  and  3rd  class. 

All  Magistrates  in  a  district,  of  whatever  grade^  are  subordinate 
to  the  Magistrate  of  the  district  (section  17).  Magistrates  in 
the  sub-division  are  subordinate  to  the  Sub-divisional  Magistrate, 
subject  to  the  control  of  the  District  Magistrate  (section  17, 
paragraph  2). 

Magistrates  of  a  sub-division  are  subordinate  to  the  Sessions 
Court,  only  to  the  extent  and  for  the  purposes  expressly  provided 
by  the  Act. 

§  6. — Jurisdicliou  of  Magi^trateB  with  reference  to  Offenee$  under 

Penal  Code, 

The  preceding  paragraphs  will  have  explained  that  the  pomn 
of  Magistrates  are  limited  according  to  their  grade,  but  that  does 
not  completely  determine  what  cases  they  can  try.  It  is  obvious 
that  a  Magistrate  with  powers  up  to  six  months'  imprisonment  will 
have  no  jurisdiction  to  try  an  offence,  the  fixed  minimum  punish- 
ment for  which  is  say  one  year.  But  the  majority  of  offences  are 
punishable  with  a  sentence,  the  maximum  of  which  is  stat^I 
by  the  law.  A  theft,  for  instance,  may  be  very  petty,  or  may 
be  serious  and  require  three  years'  imprisonment ;  nevertheless,  all 
Magistrates  can.  try  thefts.  In  order,  therefore^  further  to  discover 
what  class  of  Magistrate  can  try  what  offences,  it  is  necessary 
to  refer  (in  the  case  of  offences  under  the  Penal  Code)  to  the  appro- 
priate section  as  shown  in  Schedule  II  to  the  Procedure  Code. 

§  7. — Jurisdiction  of  Magietrate  under  other  Lanoe. 

And  as  regards  all  offences  punishable  under  special  laws^  sach  as 
the  Forest  Act,  we  must  go  to  section  29  of  the  same  Code,  where  we 
learn  that  in   the  absence    of  special     provisions,  a     tbird-cla$s 
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Magistrate  cannot  try  when  the  offence  is  pnnishable  with  impri- 
sonment that  may  extend  to  one  year,  and  a  second-class  Magistrate 
cannot  try  an  offence  when  it  is  punishable  with  imprisonment 
which  may  extend  to  three  years ;  so  that  as  regards  forest  offences 
most  of  winch  are  not  punishable  with  more  than  six  months  with 
or  without  fine^  any  Magistrate  can  try  them^  though  he  cannot  of 
coarse  give  a  sentence  in  excess  of  his  powers.  But  the  Burma 
Forest  Act  expressly  provides  that  third-class  Magistrates  (see  defi- 
nition clause)  are  only  to  try  forest  offences  when  specially  em- 
powered. In  the  case  of  the  particular  forest  offences  mentioned  in 
section  62  to  the  Code,  these  could  not  he  tried  by  a  third-class 
Magistrate  (because  tlie  punishment  is  in  excess  of  a  year)^  but 
only  by  a  first  or  second-class  Magistrate. 

§  8. — Procedure  when  Jurisdiction  appears  to  fail. 

It  is  usually  known  beforehand,  either  from  the  preliminary 
investigation  of  the  Police,  or  from  the  examination  of  the  com- 
plainant, whether  the  case  is  a  grave  one  or  a  petty  one,  and  so 
the  Magistrate,  in  distributing  cases  for  trial  (section  19£)  would 
naturally  use  his  discretion  in  sending  cases  to  Magistrates  not 
only  who  have  power  to  try,  but  whose  class  is  such  that  prima 
fade  they  will  be  able  to  deal  with  them  sufficiently.  Never- 
theless, the  law  has  made  a  convenient  provision  (section  349) 
that  if  a  Magistrate  of  the  second  or  third  class,  having  jurisdiction 
to  try  a  case,  finds  that  a  severer  sentence  than  he  can  give  ought 
to  be  passed,  he  can  find  the  accused  guilty,  and  record  no  sentence, 
bat  send  his  proceedings  to  the  District  or  Sub-divisional  Magis- 
trate to  whom  he  is  subordinate,  and  this  Magistrate  may,  if  he 
thinks  right,  with  or  without  recalling  the  witnesses,  or  making 
farther  enquiry,  pass  such  sentence  as  he  thinks  fit. 

§  9. — Procedure  when  case  appears  beyond  Magistrate's  power. 

This  latter  only  relates  to  cases  where  the  Magistrate  has  juris- 
diction to  try  the  case,  only  the  punishment  required  is  more  than 
he  can  award. 
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In  any  case^  if  a  Magistrate,  on  bearing  the  evidence,  thinks  it 
establishes  an  ofience  which  he  is  not  competent  to  try  (section  346), 
he  is  bound  to  stay  proceedings  and  submit  the  case  to  the  Magistrate 
to  whom  he  is  subordinate ;  this  oflScer  will  then  refer  it  for  trial 
to  some  competent  Court  or  hear  it  himself. 

§.  10. — MagutrMs  Jurudiclion  as  regards  Locality. 

Besides  this  question  of  jurisdiction  as  to  extent  of  power,  and 
as  to  class  of  cases,  there  is  yet  the  question  of  locality.  In  forest 
cases  there  is  rarely  likely  to  be  any  question ;  the  offence  is  usually 
an  act  done  in  one  place,  and  that  is  in  the  district  or  sub-division 
of  a  district,  and  there  is  no  learning  required  to  determine  that 
a  Magistrate  at  the  "  Sadr  "  or  sub-divisional  ''Cutchery''  can  take 
it  up.  Still  it  may  occur  that  a  man  has  stolen  a  logr  ia  District 
A,  taken  it  down  the  river  and  cut  it  up  or  sold  it  in  B,  and  so  on  . 
or  a  forest  clerk  has  been  entrusted  with  money  in  District  B  to 
pay  coolies,  and  goes  off  by  train  and  fraudulently  conceals  for 
his  own  purposes  part  of  it  in  C,  and  spends  the  rest  in  D.  I 
shall  therefore  briefly  describe  the  sections  which  deal  with  local 
Jurisdiction,  or  the  place  at  which  a  trial  or  enquiry  may  be  held. 

The  general  rule  is  (sections  177-8)  that  the  offence  is  enqnired 
into  or  tried  in  the  district  in  which  it  is  committed,  or,  if  sent  to 
the  Sessions,  goes  to  that  Court  to  which  the  Magistrate  commits: , 
which  usually  is  the  Court  of  the  division,  or  of  the  Additional 
Sessions  Judg^,  who  under  orders  of  Government  takes  up  the  cases 
of  certain  districts. 

Offences  under  the  Forest  Act  follow  this  .general  law  (sections 
5, 29),  as  there  is  nothing  otherwise  said  about  local  jurisdiction  in 
the  Forest  Act. 

The  High  Court  only  (section  526)  can,  to  promote  the  ends  of 
justice  or  the  general  convenience  of  the  parties  or  witness^ 
transfer  any  criminal  case  from  one  Court  subordinate  to  it  to  an- 
other, or  try  it  itself,  or  direct  that  an  offence  committed  in  one 
district  shall  be  tried  in  another. 
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Any  trBDsfer  firom  a  Criminal  Court  subject  to  one  High  Couit 
to  a  Court  subject  to  another  High  Courts  can  only  be  ordered  by 
the  GoTernor  General  in  Council.    (Section  527.) 

It  may  happen  that  a  person  is  accused  of  an  offence  by  reason 
of  an  act  done  and  of  a  consequence  which  has  ensued^  and  the  act 
is  doDC  in  one  district  and  the  consequence  ensues  in  another ;  here 
the  trial  may  be  in  either  {see  section  179  and  the  illustrations) ;  so 
when  an  act  is  an  offence  by  reason  of  its  relation  to  another  act 
which  is  an   offence^  it  may  be  tried  either  in  the  district  in  which 
the  act  happened^  or  that  in  which  the  act  to  which  it  is  related 
happened.   (Section  180.)    These  sections  come  commonly  to  notice 
in  eases  of  abetment  and  receiving  stolen  property.    An  act  of  abet- 
ment is  an  offence  by  reason  of  its  relation  to  the  act  which  is  the 
primary  offence,  and  it  may  be  tried  either  in  the  district  in  which 
the  crime  itself  was  accomplishedj  or  in  that  in  which  the  act  which 
constituted    the  abetment  was    done.     So  with  receiving  stolen 
goods :  here  the  receiving  is  an  offence  by  reason  of  its  relation 
with  the  theft,  and  may  be  tried  either  where  the  goods  were  re- 
ceived or  where  the  theft  occurred. 

In  cases  of  uncertainty^  or  when  the  offence  is  partly  in  one 
district  and  partly  in  another,  or  when  it  is  a  continuing  offence  and 
goes  on  in  several  districts^  or  consists  of  several  acts  done  in  differ- 
ent districts^  it  may  be  tried  (sections  182-8)  in  any  of  such  districts. 
Instances  an  offence  committed  in  a  railway  carriage  on  a  journey, 
or  near  the  boundary  of  two  districts,  and  it  is  uncertain  if  it  was 
exactly  in  one  or  the  other*. 

*  But  not  10  if  it  is  a  question  of  being  in  British  territory,  or  just  outside 
it;  for  oatside  British  territory  the  Court  may  have  no  jurisdiction,  and  then  the 
matter  reqoires  nice  discussion.  In  .1880  there  was  a  case  of  a  forest  guard  of  the 
l^ahan  State  shooting  a  British  subject  close  to  the  border  between  the  Amballa 
District  (Panj£b)  and  the  State :  the  most  elaborate  enquiry  as  to  the  position  of  the 
boundary  line  and  that  of  the  man  when  he  fired  and  of'  the  deceased  had  to  be  made 
and  it  was  ultimately  found  that  the  offence  was  actually  committed  in  Foreign 
territory. 

A3  regards  the  case  of  an  offence  committed  by  an  European  British  subject  in 
a  Native  8tate  in  alliance  with  the  British  Qovemment,  or  where  a  Native  Indian 
SDbject  oonunita  an  offence  anywhere  beyond  British  India,  see  section  188. 
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If  there  is  any  doubt  which  cannot  be  removed,  the  High  Court 
may  decide  in  which  district  the  trial  is  to  be  held.  (Section  185.) 

No  sentence  can  be  set  aside  because  the  trial  was  in  a  wrong 
district,  unless  it  appears  that  the  accused  person  or  the  prosecutor 
were  actually  prejudiced  by  the  error.     (Section  531.) 

« 

Section  II. — Investigation  by  the  Poucb. 
§   1. — Caset  under  variouM  Laws. 

We  are  now  in  a  position  to  proceed  to  consider  the  inyestiga- 
tion  and  trial  of  offences. 

I  may  repeat  once  more  that  under  sections  5,  29,  of  tbe  Code 
all  offences  under  the  Penal  Code,  as  well  as  those  under  the  Foreat 
and  other  ''  special  **  laws,  are  triable  under  the  Code  by  the  Courts 
therein  specified,  unless  there  is  any  provision  in  the  special  lav 
otherwise.  The  Forest  Acts  contain  no  such  exceptional  provisions, 
save  that  in  Burma,  third-class  Magistrates  are  not  to  try  for^t 
cases  unless  specially  empowered. 

§  ^- — Offences  how  classified  for  Police  purposes, 
lliere  are  two  great  classes  of  criminal  cases^  the  classification 
being  made  on  the  ground  of  public  convenience  and  with  the  object 
of  saving  time  and  securing  the  due  preparation  of  important  cases, 
so  that  there  may  be  no  failure  of  justice.  In  one  class  the  Police 
take  action  on  receiving  complaint  or  information,  and  work  the 
whole  case  out,  as  far  as  the  evidence  for  the  prosecution  is  con- 
cerned, before  it  is  submitted  to  the  Court.  In  the  other  daas, 
the  cases  are  such  that  they  do  not  require  this  process  ordina- 
rily, but  the  complainant's  deposition,  or  the  evidence  he  proposes 
to  produce,  puts  the  Magistrate  in  a  position  to  try  the  case  without 
diflSculty. 

The  former  class  of  cases  is  called  '^  cognizable, ''  t .^.,  by  the 
Police,  and  the  second-class  consists  of  cases  *'  nor  cognizable.^' 

For  the  purposes  of  investigation  ''  cognizable ''  offences  are 
recognized  by  the  fact  that  they  are  entered  in  Schedule  II  appealed 
to  the  Code,  as  cases  in  which  the  Police  may  arrest  without  warrant. 
Offences  against  special  laws  are,  as  a  matter  of  rule,  shown  in  the 
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schedule  as  non-cognizable^  if  punishable  with  fine  onlj^  or  with  less 
than  three  years'  imprisonment ;  but  this  is  subject  to  any  special 
provisions  of  the  law,  and  under  the  Forest  Act,  offences  are  (witli 
certain  exceptions, — see  last  paragraph  to  section  63,  Forest  Act) 
specially  made  cognizable,  since  the  Police  as  well  as  Forest  Officers, 
may  arrest  **  without  warrant  *'  any  one  reasonably  '^suspected  *'  of 
committing,  or  having  been  concerned  in^  a  forest  offence  (this,  ob- 
serve, includes  abetment  of  forest  offences).  The  Burma  Act  is  the 
same,  saye  that  there,  there  is  uo  exception. 

Under  the  Procedure  Code  (section  54)  a  Police  Officer  may 
without  a  warrant  arrest  any  one, — 

(a)  who  has  been  concerned  in  a  cognizable  offence  (^.^., 

the  Police  officer  has  seen  him)  ; 
(h)  against  whom  a  reasonable  complaint  of  such  an  offence 

has  been  made ; 
(e)  against  whom  credible  information  has  been  received ; 
{d)  a  reasonable  suspicion  exists ; 
(e)  when  the  person  is   a  proclaimed   offender  ander  the 

Code  or  by  order  of  the  local  Government ; 
{/)  who  has  house-breaking  tools,  or  who  has  in  possession 

what  is  reasonably  suspected  to  be  stolen  property; 
[ff)  any  person  who  obstructs  the  Police  officer  in  his  duty— 

or  tries  to  escape,  or  who  has  escaped ; 
(h)  a  deserter  from  the  army  or  navy; 

A  person  liable  to  arrest  may  be  pursued  by  a  Police  officer  into  the 
jurisdiction  of  another  Police  officer  even  in  another  province. 
(Section  58.) 

If  the  person  to  be  arrested  takes  refuge  in  a  house,  the 
powers  of  the  Police  officer  may  be  learnt  in  sections  47-48'. 

As  to  the  search  of  the  arrested  person,  section  51  may  be  con- 
sulted.    Every  person  arrested  must  be  at  once  taken  before  a 

*  lo  all  cases  where  there  is  time  nnd  opportunity,  they  will  do  well  to  get  a 
warrant  ^arrest  and  a  warrant  to  search,  and  thus  they  have  more  liherty  of  action. 
:>ee  Police  Act  V  of  1861, .'section  24. 
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Magistrate^  or  hefare  an  officer  in  charge  of  a  Police  elation.  (Sec* 
tion  60.)* 

§  3. — Preventive  action  of  Police, 
The  Police  may  also  take  preventive  action.  Every  Police  officer 
may  prevent  the  commission  of  a  cognizable  offence (Code^  section  49, 
and  Forest  Act,  section  64).  If  he  receives  information  of  a  design 
to  commit  sach  an  offence,  he  is  bound  to  communicate  the  news  to 
his  own  superior  officer,  and  to  any  other  officer  whom  it  may  concern 
to  prevent  or  take  cognizance  of  the  commission  of  such  offence. 
If  it  is  not  possible  otherwise  to  prevent  the  offence,  a  Police  officer 
may  arrest  the  would-be  offender  (section  151),  and  a  Police  officer 

a 

may  interfere  to  prevent  injury  to  any  public  property  or  to  a  land- 
mark, section  152.  This  would  practically  give  him  power  to  inter- 
fere in  forest  cases,  especially  intended  fires,  destruction  of  i>oundBrf 
pillars,  and  so  forth ;  but  he  is  expressly  empowered  and  required 
(as  well  as  a  Forest  Officer)  to  interpose  and  prevent  forest  offences 
( Forest  Act,  section  64).  Persons  arrested  under  the  Forest  Act  are 
to  be  taken  without  unnecessary  delay  before  the  Mag^trate.  (Sec- 
tion 63,  Forest  Act.)  In  ordinary  cases  an  officer  in  chai^  of  a 
Police  station  can  keep  an  accused  person  for  24  hours,  but  if  he  has 
not  by  that  time  got  the  case  ready  to  send  up  to  the  Magistrate, 
he  must  send  up  the  prisoner  and  get  an  order  for  remand.   (Section 

124.) 

§  4.— T/i«  process  of  Investigation. 

The  reader  will  at  once  perceive  that  in  all  cognizable  offences 
the  Police  will  either  succeed  in  making  an  arrest  at  once,  or  after  a 
short  pursuit,  the  offender  being  known  or  suspected  from  ishe  first, 
or  else  (what  is  even  more  commonly  the  case),  the  offence  will  be 
known,  but  the  offender  has  fled,  and  may  not  be  found  till  perhaps 
after  a  long  and  elaborate  detective  investigation. 

When  an  offence  ii^  known  to  have  happened,  whether  or  not  an 
offender  has  been  arrested  in  connection  with  it  under  section  54* 
the  officer  in  charge  of  a  Police  station  having  jurisdiction   (see 

*  The  Police  statioos  in  a  district,  and  the  officers  in  charge  of  them,  are  imittcif  ef 
organisation  arranged  hj  the  chief  Police  authorities  anderAct  V  of  186U  secCioa  U. 
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section  156)  may  at  once,  on  his  own  authority,  commence  an  in- 
vestigatioD.  (Section  157.)    When  the  knowledge  of  the  offence 
comes  bj  an  information  or  complaint  to  the  Police,  this  will  he 
tedaeed  to  writing  and  signed,  marked,  or  sealed  hy  the  complain- 
ant; and  the  substance  entered  in  a  book  kept  for  this  purpose. 
On  receiving  the  complaint,  or,  if  there  is  no  complaint,  on  hearing 
of  or  suspecting  the  commission  o£  a  cognizable  offence,  the  Police 
officer  in  charge  shall  send  intimation  to  the  Magistrate  and  pro* 
ceed  himself  or  send  a  subordinate  to    investigate.      (Sections 
•  157-8.)     The  Magistrate  who  gpets  intimation* may  also  go  him- 
self, or  depute  a  Magistrate  subordinate  to  him^  to  make  investi- 
gation.    (Section  159.) 

When  the  offenoe  is  not  serious,  and  the  offender  is  complained 
against  by  name,  the  local  investigation  may  be  dispensed  with 
(section  IbJ,  proviso)  ;  and  so,  if  on  other  grounds,  a  .local  investi- 
gation appears  unnecessary :  but  in  any  case  the  fact  is  to  be  re- 
ported to  the  Magistrate  having  jurisdiction,  and  the  reasons  for 
not  investigliting,  &c.,  stated. 

In  the  course  of  a  Police  investigation  it  may  happen  that 
search  has  to  he  made  for  stolen  property,  or  other  property  connecter] 
with  the  case.  This  is  described  in  section  165.  If  possible, 
the  officer  in  charge  of  the  Police  station  should  conduct  the  search 
in  person  ;  if  not,  he  must  give  an  order  in  writing,  specifying 
particulars^  to  have  it  done  by  a  subordinate,  and  the  search  has  to 
be  conducted  in  the  same  way  as  a  search  under  U  Magistrate's  war- 
raut.  of  which  mention  will  be  made  afterwards. 

The  production  of  any  document  required  can  be  enforced  by 

an  officer  in  charge  of  a  Police  station  under  section  94. 

« 

§  5. — Police  record  of  SiaUmenU  made. 

When  making  an  investigation,  the  Police  officer  may  require  by 
written  order  the  attendance  of  any  person  who  is  believed  to  know 
the  circumstances,  and  such  person  is  bound  to  attend  and  answer 
([uestions.  This  extends  to  the  limits  of  the  Police  officer's  own 
und  adjoiuing  stations.    (Sections  160-1.)  Persons  though  generally 

%  A 
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bound  to  answer  are  not  bound  to  answer  such  questions  as  tend  to 
criminate  themselves. 

The  statements  made  may  be  taken  down^,  but  are  not  signed 
by  the  deponent^  nor  can  they  be  used  as  evidence  in  a  subsequent 
trial.    (Section  162.) 

The  accused  (if  one  has  been  arrested)  is  to  be  allowed^  but  not 
induced  by  threat  or  otherwise,  to  make  a  statement.    (Section  163.) 
Such  a  statement  may  be  written  down^  but  only  for  the  Police 
officer's  own  information.     It  is  ordinarily  not  evidence^  nor  can  it 
be  used  on  a  trial   in   Court.     If  the  accused  wishes  to  make 
a  statement  during  the  investi^tion  {i.e.,  at  any  time  before  the 
case  actually  comes  into  the  Magistrate's  Court  for  enquiry  or  trial], 
the  person  must  be  taken  before  any  Magistrate  (section  164)«  wliOj 
having  ascertained  that  the   statement  is  voluntary^  may  take  it 
down  in  full  in  the  form  and  with  the  memoranda  or .  certificates 
specified  in  section  364.    Such  a  statement  can  be  produced  'm 
evidence. 

A  statement  or  confession  of  the  accused  to  the  police  can^  bow- 
ever,  be  used  ih  evidence  so  far  as  it  relates  to  the  finding  of  pro- 
perty which  was  indicated  thus  to  the  police  and  which  was  found 
accordingly.     (See  Evidence  Act,  sections  25-28.) 

§  S.-^Aecuted  wAen  admitted  to  bail. 

Supposing  the  Police  to  have  got  hold  of  the  aecosedj  tiien 
the  question  arises,  is  the  offence  bailable  or  non-bailable  ? 

This  fact  is  shown,  as  regards  all  oflFences  under  the  Penal  Code, 
in  the  Schedule  II  at  the  end  of  the  Code.  As  regards  Joitsi 
ofiences  and  others  under  special  laws,  unless  there  is  a  special  pro- 
vision of  the  law  otherwise  (which  there  is  not  in  Forest  cases)  ^  *i^ 
such  as  are  punishable  with  imprisonment  of  less  than  three  ye&^ 
or  with  fine  only,  are  bailable. 

•  BecftOM  ihfj  are  mefol  u  a  guide  to  the  Police.  Wlien  a  Fewest  Off^- 
•l^ally  empowered,  bolda  a  local  enquiry  (section  71,  Forest  Act),  he  is  empsv^ 
rPi^nlarly  to  take  down  evidence  on  "  oath  "  (Act  X  of  1873,  section  4)  asd  ^»«> 
imwUled  U  was  taken  in  presence  of  the  aoc,ueu»  il  will  be  admittible  •» 
at  a  sttbeeqiient  tiiaL 


J. 
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If  the  offence  is  bailable^  the  accased  has  a  rigit  (section  496)  to 
offer  sureties^  or  to  deposit  cash  or  Oovernment  securities  (section 
M3)  and  be  let  go.  If  the  offence  is  not  bailable^  he  has  no  such 
nght;  and  the  Police  cannot  accept  bail  ^'  if  there  is  reasonable 
ground  for  believing  that  he  has  been  gailty  of  the  offence  imputed 
to  him/'    (Section  497.) 

It  i»  only  when  the  evidence  ia  not  very  strongs  and  there  are 
not  reasonable  grounds  for  believing  that  the  accused  has  com- 
mitted the  offence,  that  bail  can  be  taken  (section  497>  clause  %^.) 

If  the  Police,  however,  upon  investigation  (section  169)  do  not 
think  that  there  is  sufficient  ground  to  believe  the  arrested  person 
gf^ty,  or  to  send  him  before  a  Magistrate,  then  of  course  section  497 
does  not  apply,  and  they  may  take  bail,  or  even  a  personal  recogni- 
zance, and  report  the  matter  to  the  Magistrate ;  but  it  is  to  be 
remembered  that  by  section  63  no  person  who  has  been  appre- 
hended by  the  Police  can  be  discharged  except  on  bail  or  his  own 
recognizances^,  or  by  special  order  of  a  Magistrate. 

§  T.^^Remand  token  the  Case  is  not  ready. 
If  the  person  is  detained  in  custody  it  can  only  be  for  24  hours, 
as  already  remarked  (section  61),  and  if  the  case  is  not  ready  by 
then^  an  order  of  a  Magistrate  for  further  remand  must  be  obtained, 
iFhich  may  be  specially  given  (usually  for  some  urgent  reason)  by 
f^ny  Magistrate,  but  ordinarily  is  given  by  the  Magistrate  having 
arisdiction  in  the  case. 

§  8«—  Case  sent  up  to  Magistrate. 

While  the  investigation  is  going  on,  the  Police  must  enter  all 
iheiT  proceedings  in  a  diary.     (Section  172.) 

Where  the  Police  officer  thinks  he  has  not  sufficient  evidence  to 
send   the  accused  up  for  trial,  he  must  (as  already  remarked)  (sec- 

*  The  form  of  taking  bail  ard  other  oonditionfl  are  found  in  Chapter  XXXIX, 
I  do  not  tbink  it  necessary  to  go  into  the  matter. 

7  HiB  o^wn  bond  to  appear,  on  penalty  of  forfeiting  the  sum  named  in  the  bond, 
but  without  snreties  for  the  fnlfilment  of  the  terms.  In  hail^  the  person  signs  the 
bond  anA  aUo  one  or  more  sureties  (as  may  be  thought  necessary),  who  oan  be  made 
to  pay  if  the  person  bailed  ftuls  to  appear,  dbe. 
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tion  169)  release  fche  person  on  bail  or  his  own  recognizance'  (ac« 
cording  to  drcumstances)  and  report  the  case  for  the  orders  of  the 
Magistrate, 

When  the  investigation  is  complete,  and  the  case  is  ready  to 
send  np  for  trial,  the  Police  make  ont  a  chfildn  (as  it  is  popularly 
called),  a  sheet  specifying  the  names,  nature  of  case,  dates, 
names  of  witnesses,  and  so  forth,  and  either  the  accused  accom- 
panies in  custody,  or  on  bail  or  recognizance  to  appear.   (Section  173.) 

Witnesses  and  the  complainant  execute  recognizances  to  appear 
before  the  Magistrate  for  the  trial  when  called  on :  and  witnesses 
are  not  to  be  accompanied  to  Court  by  the  Police,  or  otherwise  re- 
strained, unless  the  witness  refuses  to  attend  or  declines  to  sign  the 
recognizance,  when  he  may  be  forwarded  in  custody  to  the  Magis- 
trate.    (Sections  17U-1.) 

Section  IIL^-Cases  on  Complaint  direct  to  MAGiGrrRATs. 

§  \.^^N(m^eognizable  Cases. 

Non-cognizable  offences  cannot  be  enquired  into  by  the  Police 
without  a  special  order  of  a  qualified  Magistrate.  (Section  135, 
clause  2.) 

If  complaint  is  made  of  such  to  the  Police  they  will  note  the 
substance  of  the  complaint  in  their  diary  and  refer  the  comphdnant 
to  the  Magistrate.  (Section  155,  clause  1.)  Thus  in  non-cognizable 
cases,  as  a  rule,  the  Criminal  Court  takes  up  the  matter  direct,  on  a 
complaint  being  made  to  it.  This  is  probably  because  the  cases  of 
this  class  are  generally  more  simple,  and  the  complaint  and  the 
evidence  proposed  to  be  brought  sufficiently  explain  the  case.  If 
they  do  not,  and  the  matter  appears  to  require  sifting  before  the 
trial  begins,  an  order  to  investigate  must  be  issued. 

Thus  in  all  cognizable  cases  there  is  a  chal^n  of  the  Police,  on  the 
basis  of  which  the  Magistrate  proceeds  to  try  the  case  (section  170)  ; 
but  in  non-cognizable  cases,  there  being  no  ch&lan,  either  some  one 
must  make  a  complaint  (191  a),  or  the  Police  must  make  a  report 
(191  2),  or  the  Magistrate  must  himself  suspect  an  offence  and  take 
steps  to  institute  proceedings  (191  c). 
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§  2. —  Wiat  Magistrates  can  entertain  Complaints, 
It  must  be  recollected  that  only  a  District  Ma^strate^  a  Sub- 
divisional  Magistrate,  and  a  Magistrate  specially  empowered^  can 
entertain  complaints.  There  are  also  a  number  of  cases  in  which 
a  prosecution  cannot  be  begun  without  sanction  of  some  authority. 
For  example,  a  prosecution  for  giving  false  evidence  cannot  be  taken 
in  hand  without  the  sanction  of  the  court  before  which  the  evidence 
is  given  (see  sections  195-9). 

§  8. — Procedure  on  Complaint. 
Supposing,  however,  the  Magistrate  to  be  qualified,  the  first 
step  is  to  examine  the  complainant  (section  206),  and  get  the 
complainant  to  sign  this  examination  when  recorded. 

Then  the  Magistrate  may  either  at  once  issue  his  process  to 
compel  attendance,  or  first  direct  an  enquiry,  by  the  Police,  or  by 
some  subordioate  officer.     (Section  202^) 

If,  on  examining  the  complainant,  there  seems  to  be  no  case,  the 
complaint  may  be  dismissed,  but  this  will  not  prevent  subsequent 
proceedings  [eg.,  if  new  evidence  is  found). 

For  the  purpose  of  proceeding  in  any  case  in  which  the  accused 
is  not  already  before  the  Magistrate,  in  custody  of  Police^  or  on  bail 
to  appear,  there  will  either  be  a  summons  issued  or  a  warrant. 

§  4.—'  Summons  *  and '  Warrant '  Cases. 
Those  cases  which  are  punishable  with  fine  only,  or  with  impri- 
sonment for  a  period  not  exceeding  six  months  (consequently  all 
ofiences  charged  under  the  Forest  Act,  except  those  grave  ones 
mentioned  in  section  62),  are  called  '^  summons  cases,^'  and  a 
summons  is  the  process  used  to  get  hold  of  the  accused.  [Unless 
indeed  he  is  about  to  abscond,  when  the  Magistrate  maif  issue  a 
warrant  at  once.]  (Section  204.)  A  warrant  also  issues  if  the 
summons  is  not  obeyed  (section  92.) 

Graver  cases  are  called  ''  warrant  cases,''  because  ordinarily  a 
warrant  is  issued  at  once  [though  the  Magistrate  may  issue  a 
sammons  if  he  thinks  it  sufficient  to  do  so.]     (Section  204^) 

^  The  etadent  wiU  thus  peroeiye  that  Forest  cases,  as  a  rale,  are  cognizable^  as  the 
Police  may  arrest  without  warrant.    If  not  so  dealt  with,  but  a  complaint  is  made  to 
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The  summoDs,  or  the  warranty  according  as  it  is  lawful  to  use 
one  or  the  other,  are  the  r^alar  means  of  compelling  the  appeai- 
aiiee  of  persons,  whether  as  accused  to  answer,  or  as  witnesses  to 
gtTe  evidence.  A  warrant  may  also  be  issued  to  $earck  for  property 
or  to  find  a  iocuwumU  It  will  therefore  he  desirable,  before  proceed* 
ing  to  the  account  of  how  a  trial  is  conducted,  to  describe  tbe 
rales  under  which  these /M-oeeMM  to  compel  appearance ,  or  to  find 
prcperijfy  are  I^allj  executed. 

I  may  here  repeat  that  even  when  an  arrest  or  a  BeaTch 
could  be  made  wiUaml  a  warrant,  it  is  always  advantageous  to  ha?e 
a  warrant*. 


SicnoN  IV.— Cbdiinai  Processes  of  CniMtNAL  Courts. 

§  l.«— £peca/ios  of  Summoms. 

The  sommona  is  in  writing  in  an  established  form  and  in  dapli- 
cate;  it  is  nsually  served  through  a  Police  officer.     (Section  68.) 

It  is  aerrei  pentmallf,  by  exhibiting  one  copy  and  delivering  or 
tendering  the  other.  If  the  personal  service  is  not  possible  because 
the  accused  cannot  be  found,  this  ecpf  is  left  with  some  adult 
male  member  of  the  &mily  residing  wiik  the  accused :  this  member 
must  Mtpi  a  receipt  for  the  copy.  (Section  70.)  If  this  method  is 
impracticable,  then  the  eopy  is  affixed  on  some  conspicuous  part  of  tbe 
iome  where  the  aeeused  ordinarily  resides.     (Section  71.) 

Where  a  sununons  is  applied  for  to  be  served  beyond  the  juris- 
diction of  the  Magistrate,  section  73  must  be  referred  to. 

Suomions  to  persons  ''  in  the  active  service  of  the  Govemmecx 


a  Magistnte,  a  ntrnw^mi  will  ordinirily  ime  (except  for  eases  aoder  sectSoo  Q  of 
tbe  Act),  which  are  wamtmi  cases.  And  all  forest  offences  (imelmdimff  those  in  vfck-b 
m  wmfmU  wQl  iarae  under  section  62)  are  kiilabU  by  reason  of  the  fwwonil  acVriwli 
to  the  Code  (see  at  the  end  of  the  schedole). 

•  And  by  section  84  of  Act  V  of  1861»  the  Police  Act,  the  Police  earn  mim  sp^y 
to  Magiatrste  f6r  wsmnts  in  am^  offenoei  and  with  snch  warrants  investigate  saJ 
prosecnte. 
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or  of  a  Railway  Company  *'  may  be  sent  to  the  head  of  the  office  for 
serrice.     (Section  72)^°. 

§  2. — Execution  of  Warrants. 
This  also  is  in  writings  signed  and  sealed  by  the  Magistrate  in 
an  established  form.  A  warrant  once  issued  remains  in  force  nntil 
it  is  cancelled  by  the  court  or  until  it  is  executed.  In  case  of  a 
remand  to  custody  there  must  be  an  express  warrant  to  commit  to 
custody  under  section  344. 

A  Magistrate  may  also  direct^  in  issuing  the  warranty  that  bail 
may  be  taken  (i.^ .^  that  a  bond  with  an  indicated  number  of  securi- 
ties for  a  specified  amount  of  money  for  his  attendance^  be  executed) , 
and  then  when  the  person  is  apprehended^  if  he  gives  the  required 
bail^  he  may  be  let  go.     (Section  76.) 

Warrants  are  ordinarily  directed  to  a  Police  officer,  but  may  be 
directed  to  any  one.     (Section  77^  see  also  section  78.) 

It  should  be  borne  in  mind  that  any  person  who  is  present  in  a 
Criminal  Court  may  be  then  and  there  arrested  (as  if  a  warrant  had 
been  issued)  for  any  offence  he  may  have  committed  (section  351)^  and 
any  Magistrate  may  direct  the  arrest  in  hie  own  pretence  of  any  one 
for  whose  arrest  he  is  competent  to  issue  a  warrant.  (Section  65.) 

For  warrants  to  be  executed  outside  the  Magistrate's  own  juris- 
diction reference  to  sections  82  and  83-6  of  the  Code  must  be 
made. 

In  any  ease  where  a  warrant  cannot  be  executed  by  reason  of  the 
person  absconding  or  concealing  himself,  a  proclamation  is  read  at 
some  conspicuous  place  of  the  town  or  village  where  the  accused 
resides^  requiring  him  to  appear  within  a  period  fixed  but  not  less 
than  thirty  days.  The  proclamation  is  then  affixed  in  some  con- 
spicuous part  of  his  house^  or  at  some  place  in  the  town  or  village ; 
also  a  copy  is  posted  at  the  Magistrate's  court-house.  (Section  87.) 
At  the  same  time  all  property  is  liable  to  attachment.  (Section 
S8.)     If  the  accused  does  not  appear  within  the  time  fixed^  it  may 

^  Soldien  on  the  march  cannot  be  sammoned  as  witne«eB.    In  ordinaxy  cotei 
they  would  be  sommoaed  through  their  commanding  officers. 
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be  sold  and  forfeited  to  Government  after  six  months,  anless  it  is 
perishable,  when  it  may  be  sold  at  once  and  the  proceeds  dealt  witli 
as  the  property.  Within  two  years,  however,  if  the  person  appears 
and  shows  that  he  did  not  abscond  or  conceal  himself  for  the  pur- 
pose of  evading  justice,  he  can  get  the  property  or  the  sale  proceeds 
back. 

When  the  warrant  is  execnted,  the  substance  is  to  be  notified 
to  the  person,  who  may  demand  to  see  the  warrant  (section  80).  In 
making  the  arrest  the  person  is  to  be  actually  touched  or  confiaed, 
'  unless  there  is  submission  to  custody  by  word  or  action/  (Section 
46.) 

It  will  often  happen  that  the  person  to  be  arrested  is  in  a  house, 
or  takes  r«fu^  in  a  house*  Generally  speaking  (section  46),  in  tbis 
and  all  other  cases,  the  Police  officer  or  other  person  executing  the 
warrant  may  $ae  all  means  necessary  to  efeei  the  arrest. 

The  persons  residing  in  the  house,  or  in  charge  of  it,  are  boaud, 
on  demand,  to  allow  ingress  (section  47),  and  afford  reasonable 
facilities  to  search  for  the  person  to  be  arrested.  Any  outer  dooT, 
inner  door,  or  window  may  be  broken  open,  if^  after  demand  dalj 
made,  the  officer  cannot  get  admission  otherwise,  (Section  48.) 
As  to  breaking  open  women's  apartments  see  section  48,  clause  S. 
The  general  rule  is  to  call  upon  all  women  to  withdraw,  and  allow 
them  to  do  so,  taking  of  course  precautions  that  the  person  to  be 
arrested  does  not  escape,  and  then  the  premises  may  be  entered. 

Persons  arrested  under  a  Magistrate's  warrant  are  always 
**  without  unnecessary  delay  ''  to  be  taken  before  the  Magistrate 
(section  81).    See  also  Forest  Act,  section  63  (B.  id.). 

§  S.— Search  Warrant. 

A  Forest  Officer  may  be  invested  witb  power  under  section  7l<^i 
Forest  Act  (B.  70e),  to  issue  a  search  warrant  under  the  Code. 

This  power  would  be  advantageously  conferred  chiefly  in 
chaiges  where  there  is  a  large  and  important  timber  floating 
business,  as  on  the  Salween,  in  Burma,  and  where  there  ia  peipetai] 
risk  £rom  timber  thieves  whose  premises  may  require  at  any  time  to 


CRIMINAL   PKOCEDUBE.  377 

be  searched  to   discover  timber  concealed,  unlawfully  sawn  up  to 
facilitate  secret  disposal,  and  so  foi*th. 
A  search  warrant  may  be  issued-— 

{a)  when  a  summons  to  produce  a  document  or  thing  (sec- 
tion 94)  has  not  been,  or  is  not  likely  to  be,  obeyed  ; 

(b)  where  the  court  considers  that  the  purposes  of  any 
enquiry,  trial  or  other  proceeding  under  the  Code  will 
be  served  by  a  general  search  or  inspection. 

The  warrant  may  be  eithev  general,  i.e.,  to  search  any  house  or 
place  within  the  jurisdiction  of  the  Magistrate  of  the  district,  or 
restrided  to  the  search  of  a  house  or  place,  or  even  a  specified  part 
of  saeh  house  or  place.  (Section  97.) 

Search  warrants  are  usually  directed  to  a  Police  oflScer  and 
generally,  the-  provisions  relating  to  ordinary  warrants,  apply. 
(Section  101). 

In  any  case  the  property  found  is  to  be  taken  to  the  Magis- 
trate, as  directed  in  section  99^. 

Persons  residing  in  or  in  charge  of  the  house  or  place  to  be 
searched  are  bound  to  allow  ingress  (section  102),  and  there  is  the 
same  power  as  before  described  of  breaking  open  door  or  window  if 
iugress  cannot   be  had  otherwise,  and  after  due  demand.     So  in 
searching  a  zan&na,  opportunity  must  be  given  for    women   to 
withdraw,  but  with  precautions  to  prevent  the  clandestine  removal 
of   property.     Before   making  a    searct,  the    officer  conducting 
it  shall  call  two  or  more  respectable  inhabitants  of  the  neighbour- 
hood  to  attend  and  witnese  the  search.     They  cannot,  however, 
be  afterwards  required    to    attend   Court   unless    specially  sum« 
moned  by  the  Magistrate.     (Section  103.)     The  occupant  of  the 
house  or  place  searched  has  a  ripAt  to  attend  during  the  search.    It 
is  not  said  in  the  Code,  but  it  is  a  rule  of  practice  that  search  is 
made  by  daylight  unless  there  is  an  emergent  reason  otherwise. 


'If  large  and  heavy  logg,  for  instance,  were  found,  it  would,  I  presume,  beneces- 
nary  to  take  steps  to  secure  them,  and  it  would  be  sufficient  to  report  the  fact  nnd 
take  tbe  Magistrate's  order. 
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Section  V. — Criminal  Trials. 
§  1. — General  Features. 

Criminal  Courts  are  open  to  the  pablic  (section  352) ,  but  the 
Magistrate  or  the  presiding  Judge  may  order  the  exclusion  of  the 
public  at  any  particular  trial. 

The  accused  has  a  right  to  be  defended  by  a /'pleader/'  ie., 
Counsel^  or  by  an  attorney  of  a  High  Court  or  a  professioDal 
pleader^  He  may  also^  with  the  permission  of  the  Courts  be 
aided  in  his  defence  by  a  "  mukht&r  '^  (under  the  L^al  Practi- 
tioners' Act)  or  a  person  not  being  a  qualified  professional  lawyer. 
(Section  340^  and  definition  clause  {s,  v.  "  pleader. '') 

The  examination  of  the  accused  for  certain  purposes  (see  section 
842)  is  lawful  in  all  trials  and  enquiries  previous  to  committal; 
which  is  a  feature  in  which  our  law  differs  from  the  English  law, 
as  it  at  present  stands.  The  Code  of  1882,  it  should  be  recollected^ 
has  somewhat  restricted  the  power  of  examination,  from  what  it  was 
under  the  Code  of  1872-74.  The  intermediate  examination  is  now 
confined  to  enabling  the  accused  (if  he  can)  to  explain  drcum- 
stances  appearing  in  the  evidence  against  him. 

§  2.— P«4/k?  Prosecutors, 

A  very  few  words  on  this  subject  will  suffice.  The  local 
Government  may  appoint  such  officers  (section  492)  either  for 
a  particular  case  or  for  classes  of  cases,  or  for  all  cases'.  H\s 
powers  of  appearing  and  pleading  and  withdrawing  charges,  and 
his  right  to  get  notice  of  appeal,  are  stated  in  sections  493-4 
of  the  Code. 

All  Sessions  cases  must  be  conducted  by  the  public  prosecutor 
(section  ^f^),  or  some  officer  specially  appointed  by  the  Magis- 

*  Professional  pleaders  are  qualified  and  allowed  under  Act  XVIII(o£  1879. 

'  In  many  places  there  are  no  snch  proseeators,  and  it  is  often  a  sooroe  of  ineoD- 
venience  in  forest  cases  that  either  the  divisional  or  snb-diviaonal  officer  ntnst  attn^ 
himself  to  prosecute,  or  else  the  case  is  left  to  some  ignorant  Forest  Goard  orFoiester 
and  may  fail :  to  say  nothing  of  the  inoonyenience  of  Forest  Officers  being  taken 
away  from  their  beats  so  long.  This,  howerer,  will  remedy  itself  as  f orert  nafitrs  ^ 
more  settled  and  cases  are  of  sufficient  importance  to  justify  special 
being  made. 
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trate  of  the  district.  Any  other  Court  may  permit  any  person  to 
oondnct  the  ease  as  prosecutor^  bat  no  one  is  entitled  so  to  act 
without  permission.  If  permitted  snch  person  may  personally 
condact  the  prosecution  or  by  Counsel.     (Section  495.) 

§  8. — Compounding  Offences, 

Generally  speakings  when  once  a  criminal  charge  is  laid  before 
the  Police  or  a  Magistrate^  it  must  be  carried  through  to  th^  end^ 
and  this  is  especially  the  case  with  the  graver  sort  of  offences. 

There  are^  however^  exceptional  cases.  Some  offences  may  be 
lawfully  compounded  J  and  when  the  offence  itself  is  compoundable^  an 
attempt  to  commit  the  offence^  or  an  abetment  of  it^  is  compoundable 
also.  This  may  be  either  before  the  case  is  brought  into  Court 
or  afterwards  with  the  permission  of  the  Courts  and  then  the 
charge  may  be  withdrawn :  the  effect  of  this  is  the  same  as  an 
acquittal.     (Section  845.) 

What  offences  may  be  so  compounded  is  now  stated  clearly 
in  section  345,  and  also  in  a  column  of  schedule  II.  The  exception 
to  section  214  of  the  Indian  Penal  Code^  which  was  very  obscure, 
has  been  repealed  by  Act  YIII  of  1882. 

In  any  case,  however,  in  which  there  is  a  public  prosecutor, 
the  official  may,  with  the  consent  of  the  Court,  withdraw  zxkj 
cbaige.  (Section  494.)  This  operates  as  a  discharge,  if  made  before 
the  charge  is  drawn  up,  but  as  a  full  acquittal  if  after  the 
chaise  is  made.  In  any  case  instituted  otherwise  than  on  com- 
plaint, a  1st  class  Magistrate  or  any  other  Magistrate  with  the 
previous  sanction  of  the  District  Magistrate  may  stop  the  proceed- 
ings and  ''  release  ^'  the  accused  without  either  acquitting  or  con- 
victing, or  pronouncing  any  judgment :  only  reasons  must  be  given 
for  the  order.     (Section  249.) 

In  all  cases  instituted  on  complaint  (section  248),  the  Mao'is- 
trate  may  permit  the  withdrawal  of  the  complaint,  and  this  done 
the  same  complaint  cannot  afterwards  be  re-instituted. 

In  forest  cases,  it  is  not  neceeeary  to  bring  to  trial  any  cases 
but  those  under  sections  61-2.      A  forest  officer  who  hae  been 
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empowered  may  accept^  by  way  of  compensation  for  damage  done^ 
a  sum  of  money,  on  payment  of  which  the  offender  is  free,  and 
property  seized,  or  cattle  about  to  be  sent  to  pound,  are  released. 
This  payment  condones  the  forezi  offence,  bat  should  the  act  done 
constitute  an  offence  against  any  other  law,  the  offender  may  still 
be  tried  under  the  law.     (Forest  Act,  section  67.)     The  Burma  Act, 
section  66,  contains  similar  provisions,  only  the  exception  mentioned 
in  the  Indian  Act  is  not  maintained.     Indeed,  this  exception  is 
practically  not  necessary.     It  would  be  extremely  unfair  to  let  a 
man  off  on  the  forest  charge  and  then  prosecute  him  under  the 
Penal  Code ;  practically,  such  a  thing  would  never  be  done ;  and 
if  so  there  is  no  use  in  the  exception^    A  forest  officer  may  feel 
some  little  difficulty  in  acting  under  section   67.     For  it  often 
happens,  that  an  act  constitutes  an  offence  both  under  the  Forest 
Act  and  under  the  Penal  Code ;  in  the  one  aspect  it   is  always 
compoundable  by  reason  of  section  67,  in  the  other,  it  may  not  be. 
The  solution  is  this ;  if  the  offence  is  petty  and  no  great  vilLmy 
is  disclosed,  then  the  act  may  be  treated  as  a  Forest  Act  offence 
and  compounded :  if  it  is  grave,  the  offence  should  be  at  once  treated 
as  under  the  Penal  Code,  or  at  any  rate,  as  not  fit  to  be  compounded. 
It  is  hardly  necessary  to  remark  that  in  all  cases  where  the 
public  prosecutor  withdraws,  or  a  complainaut  abandons  the  case^ 
this  must  not  be  done  for  a  eonsideralioMf  otherwise,  if  the  offence 
is  not  by  law  compoundable  the  person  so  acting  might  be  prose- 
cuted. 

§  4.— ^M^irf  &jr  MagUtraie  previous  to  eommiUing  to  ike  Seuwm. 

The  first  kind  of  criminal  procedure  described  in  the  Code  is 
when  a  Magistrate  holds  an  enquiry  previous  to  committing  the  case 
for  trial  to  the  Cemrt  of  Sesiions.  In  the  Panjab  and  other  Non- 
regulation  Provinces,  where  the  Magistrate  of  the  district  may  be 
vested  with,  and  usually  has,  the  special  powers  under  section  SO, 
it  is  only  offences  punishable  with  death,  or  other  graver  offences 

*  See  also  page  436,  not^  u  to  tlie  French  Law, 
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in  which  even  a  seven  years'  sentence  would  be  inadequate^  that 
are  committed  to  the  Sessions.  In  other  provinces  all  cases  are 
so,  that  are  specially  noted  in  Schedule  II  of  the  Code  as  triable 
only  by  the  Court  of  Sessions^  or  are  of  such  a  character  that  the 
two  years'  sentence  which  a  Magistrate  is  competent  to  pronounce 
wonld  be  inadequate.  Such  cases  are  usually,  but  not  necessarily^ 
sent  up  after  investigation  by  the  Police.  The  proceedings  before 
the  Magistrate  consist  in  taking  the  evidence^  of  the  complainant 
and  prosecution  witnesses^  in  the  presence  of  the  accused  person, 
who  has  power  to  cross-examine.  The  Magistrate  may  also  call 
and  examine  any  one  whose  evidence  he  considers  important,  and 
may  recall  and  re-examine  any  witness.     (Section  219.) 

The  accused  may  be  examined,  but  is  at  liberty  to  refuse  to 
answer,  and  caiinot  be  punished  for  refusing,  or  if  the  answers 
he  gives  are  false  :  but  the  Magistrate  may  draw  any  just  inference 
from  his  refusal^.     The  examination  properly  recorded,  is  admis- 
sible afterwards  at  the  trial  as  evidence,  and  so  is  any  statement 
made  before  a  Magistrate  (section  164)  before  the  enquiiy.     If  the 
eridence  does  not  establish  a  case  for  trial  by  the  Sessions  Court, 
bat  does  establish  a  case  triable  by  a  Magistrate,  the  trial  may  be 
proceeded  with  by  the  Magistrate,  or  if  there  is  no  case  the  accused 
is  discharged.    If  a  Sessions  case  is  prima  facie  established,  the 
Magistrate  draws  up  a  formal  charge*^  and  commits  the  prisoner 
to  take  his  trial  before  the  Court  of  Sessions  or  (it  may  be  in  some 
cases,  e.g.,  murder^  &c.^  by  a  European  British  subject)  before  the 
High  Court. 

The  charge  (1),  with  what  is  called  a  ^' calendar, '' a  formal 
sheet  showing  the  names  of  the  parties  and  witnesses,  &c.  (2),  and 
the  record  of  evidence  (3),  together  with  any  documents  or  articles  of 

*  The  method  <(f  recording  evidence,  examinatioiis,  &e.,  will  be  described  in  a 
separate  section. 

*  See  Evidence  Act  I  of  1872,  section  114    The  inference  may  be  that  the  an- 
swer if  given  wonld  be  unfavourable  to  him. 

7  The  nles  abont  charges  will  be  described  in  a  separate  section. 
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property  connected  with  the  case  as  ''  exhibits''  (4),  are  sent  to  the 
Sessions  or  High  Court. 

Witnesses  for  defence  are  not  usually  called  at  the  enquiry^ 
but  the  accused  must  give  a  list  of  the  persons  he  wishes  to  have 
summoned  for  the  trial.  (Section  211.)  A  Magistrate  is  bound  to 
summon  these  (section  216)  unless  he  thinks  thata  witness  is  indaded 
for  the  purpose  of  vexation  or  delay  or  defeating  the  ends  of  justice, 
and  then  he  may  require  the  accused  to  satisfy  him  that  the  witness 
is  material,  and,  in  doubt,  may  refuse  to  summon  unless  a  sum  of 
money  to  repay  the  expenses  of  the  witness  is  deposited.  (Section 
216,  clause  3.) 

The  charge  must  be  read  and  explained  to  the  accused,  and 
a  copy  or  translation  given  him  if  he  so  requires.     (Section  210.) 

I  shall  not  describe  the  trial  before  the  Sessions  or  High  Court. 

It  is  conducted  in  the  latter  case  with  a  Jury,  and  in  the  formt^r 

with    Assessors,  unless  a   Government  order  has  introduced  trial 

by   Jury.     The  whole  procedure  is  under   Chapter  XXIIP.     The 

forest  officer  is   so  little  likely  to  have  anything  to  do  with  such 

trials  that  it  is  not  necessary  for  him  to  enter  on  the  study  of 

the  procedure. 

§  6. — Trial  of  Summons  Casee. 

I  have  already  indicated  that  cases  triable  by  Magistrates  are 
classed  into  '' summons  cases''  and  '^ warrant  cases''  according  as  a 
summons  or  a  warrant  ordinarily  issues  in  the  first  instance,  to  com- 
pel the  appearance  of  the  accused  person. 

Summons  cases  are  also  tried  with  less  formality.     The  ehie 
features  about  a  summons  case  are— 

(1)  that  no  formal  charge  is  drawn  up.  The  compUnt 
and  summons  indicate  the  nature  of  the  case  and  the 
facts  to  be  enquired  into,  and  the  Magistrate  may 
convict  or  acquit  of  any  offence  which  from  the  &ct5 
he  appears  to  have  committed  or  not  to  have  eom* 
mitted.     (Section  246.) 

*  The  separate  procedure  law  for  High  Coarto,  Act  X  of  1876,  is  now  icpeafei 
All  provisions  are  now  contained  in  one  Code. 
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(2)  The  complaint  may  be  withdrawn  under  circumstances 

already  stated ; 
(8)  The  evidence  is  recorded  shortly^  not  in  full^  as  will 
presently  be  described. 
If  the  complainant  does  not  appear  at  the  hearings,  or  at  an 
adjoamed  hearings  the  complaint  must  be  dismissed  (section  247) ^ 
Qoless  the  Magistrate  thinks  fit  to  grant  an  adjournment  or  a  further 
adjoommeiit  as  the  case  may  be. 

If  he  appears^  the  substance  of  the  complaint  is  stated  to  the 
accused^  who  is  asked  if  he  has  any  cause  to  show  why  he  should 
not  be  convicted.  (Section  242.)  If  he  admits  the  case  and  shows 
DO  cause^  this  is  recorded  and  he  may  be  convicted.  If  he  denies  it^ 
the  evidence  for  the  complaint  is  heard^  and  then  such  witnesses 
M  He  accused  produces  are  heard  in  his  defence.     (Section  244.) 

It  is  ordinarily  the  duty  of  both  parties  in  summons  cases  not) 
being  cognizable  cases)  to  produce  their  own  witnesses;  but  the 
Magistrate  may  grant  summons  and  may  adjourn  the  case  (section 
244).  The  parties  should  therefore^  if  they  think  the  witnesses  will 
not  attend^  ^PP^J  ^^^  summons  before  the  date  fixed  for  hearing 
so  as  to  avoid  the  risk  of  being  refused  an  adjournment.  If  a 
summons  case  happens  to  be  cognizable  by  the  Police^  the  Police 
would  produce  the  evidence  under  the  usual  procedure  already 
described.  If  a  forest  officer  has  made  the  arrest  and  taken  the 
accused  before  the  Magistrate^  he  would  either  get  an  investiga- 
tion through  the  Police^  or  produce  his  own  witnesses^  or  apply  for 
summons. 

In  all  trials  of  forest  offences^  whether  summons  or  warranty  if  a 
forest  officer  has  been  empowered  under  section  71  of  the  Forest 
Act^  and  has  made  an  enquiry  into  the  ofience,  and  has  received  and 
recorded*  evidence  in  the  presence  of  the  accused,  this  evidence  may 
be  put  in  at  the  trial  and  is  receivable.  (Section  71^  Forest  Act; 
B.  70.) 

*  He  sboiild  do  this  in  fall,  either  taldng  it  bU  down  in  fall  narrative  form 
in  hia  own  hand,  or,  if  a  European  officer,  canaing  it  to  be  so  taken  down  in  vernacular 
and  making  a  memornndum  of  the  substance  at  the  same  time  himself  in  English, 
or  taking  the  whole  down  infuU  in  English. 
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When  the  evidence  has  been  heard^  the  Magistrate  may  6nd 
the  person  guilty  and  convict^  or  may  dismiss  the  case  and 
acquit  the  accused.  If  he  find  cause  to  dismiss  the  complaict  as 
frivolous  and  vexatious  (section  250)^  he  may  award  a  sum  not  ex- 
ceeding Rs,  50  (recoverable  as  a  fine)  as  compensation  to  the  person 
wrongfully  accused. 

In  Forest  cases,  in  the  case  of  a  conviction  under  section  25 
of  the  Forest  Act,  but  not  under  section  3£^  the  Court  may,  in 
addition  to  the  punishment,  order  compensation  for  the  damage 
done  to  be  paid.    So  in  the  Burma  Act  with  reference  to  section  26. 

§  Q.— Trial  of  Warrant  Cases. 

I  may  here  remark  that  it  is  not  always  necessary  to  go  through) 
the  whole  form  of  trial  when  the  accused  admits  the  case  :  this  is 
equally  true  of  summons  and  warrant  or  any  other  cases. 

By  section  256^  the  Magistrate  may  always  convict  on  a  man's 
own  admission,  but  need  not ;  and  indeed,  in  any  grave  case,  or  any 
case  in  which  there  is  the  least  reason  to  suppose  the  man  was 
admitting  the  case  out  of  fear  or  being  influenced  or  confused,  or 
merely  from  stupidity  or  ignorance^  the  Court  would  not  convict 
without  taking  evidence. 

In  a  trial  of  a  warrant  case  the  chief  features  are— 

(1)  The  complainant  and  his  witnesses  are  first  examined 

and  may  be  cross-examined  by  the  accused ; 

(2)  The  evidence  is  taken  down  in  full ; 

(3)  If  no  offence  is  established  accused  is  ditekarged,  which 

will  not  prevent  his  again  being  brought  up  on  new 
or  additional  evidence ; 

(4)  A  formal  charge  is  prepared  setting  forth  the  offence ; 

(5)  The  defence  and  witnesses  are  heard ; 

(G)  A  final  judgment,  which  must  be  either  of  conviction  or 
acquittal,  and  sentence  (in  the  former  case)  is  passed. 

A  discharge  cannot  be  ordered  before  the  prosecution  witn&&e> 
have  been  heard  (unless  the  complainant  is  absent  and  section  £5<> 
applies).     When  the  charge   has  been  drawn  up  and  read  and 


CRIMINAL   PROCEDURE.  385 

explained  to  the  accused  (after  the  prosecution  witnesses  have  been 
heard)  he  is  asked  if  he  is  guilty  or  not  guilty.  If  he  pleads  not. 
gniliy,  or  has  a  defence  to  make,  he  is  called  on  to  enter  upon  it 
(section  256),  and  to  produce  his  witnesses  if  in  attendance.  He 
may  also  recall  and  cross-examine  the  prosecution  witnesses.  If  his 
witnesses  are  not  present,  the  Magistrate  is  bound  (section  257)  to 
sommon  them'^,  but  is  not  bound  to  adjourn  the  case  (section  S44) 
(so  that  the  accused  should,  if  possible,  summon  his  witnesses 
beforehand  when  the  case  first  came  up,  before  the  date  of  trial  is 
fixed,  as  is  evidently  intended  by  section  862^.) 

If  the  Magistrate,  after  the  defence  is  concluded,  finds  the  person 
not  guilty,  he  records  a  judgpoaent  of  acquitlal;  if  guilty,  otconvit^ 
iion.  A.fter  the  charge  is  once  drawn  up,  no  other  result  but 
acquittal  or  conviction  is  possible.     (Section  258.) 

§  7. — The  Judgment. 

It  will  be  sufficient  for  the  forest  officer  to  know,  regarding  the 
natare  and  contents  o!  the  judgment,  that  it  is  accompanied  always 
by  a  formal  sheet,  showing  the  "finding/*  which  if  for  "  not  guilty  '* 
directs  the  accused  to  be  acquited,  and  if  "  guilty  "  directs  that  he 
suffer  such  and  such  a  sentence.  The  judgment  is  a  review  of  the 
case,  giving  reasons  for  finding  the  prisoner  guilty  or  not  guilty  as 
the  case  may  be. 

The  separation  of  the  ''judgment''  and  the  final  "finding 
sheet ''  is  a  matter  of  practice  :  it  is  all  included  in  the  term  '' judg* 
ment''  as  used  by  the  Code,  (Section  867.)  The  judgment  must 
be  written  by  the  presiding  officer  himself  in  English  or  the 
language  of  the  district.  Judges  who  know  English  may  use 
that  language  only  if  they  can  do  so  sufficiently  to  make  out  a 
clear  and  intelligible  judgment.   (Section  867.)     The  offence  found 

» 

^  Subject  to  the  precaatioxis  in  case  witnesses  are  inclined  to  cause  delay,  &c,, 
section  257- 

^  Of  coorse  if  some  netr  point  come  out  in  the  trial  which  it  was  not  reasonahle 
to  expect  the  accused  to  know  beforehand,  and  he  declares  himself  ahle  to  produce 
eridenee  to  refate  it,  the  Magistrate  would  always  grant  an  adjournment  to  enable 
such  witnesses  to  he  summoned. 

2b 
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mast  be  clearly  stated^  and  it  must  set  forth  these  points  for 
determination,  the  finding  on  them^  and  the  reasons  for  that  find- 
ing. It  is  dated  and  signed  by  the  Judge  in  open  Courti  at  tie 
time  of  delivering  it.  After  this  it  cannot  be  altered  or  reviewed 
by  the  Judge  himself. 

§  8. — Incideute  of  Trial. 

It  may  sometimes  happen  in  the  course  of  the  proceedings 
that  the  case  turns  out  to  be  really  one  which  the  Magistrate  is  not 
competent  to  try^  or  that  it  discloses  facts  of  a  nature  which  make 
a  case  more  appropriate  for  a  Sessions  trial :  then  the  Magistrate 
must  stay  proceedings^  and  either  commit  to  the  Sessions  (if  he 
is  empowered  so  to  do),  or  refer  to  a  Magistrate  with  powers  under 
section  30.     (See  sections  346.7.) 

And  generally  if  in  the  course  of  the  proceedings  (section  846) 
it  appears  to  a  Magistrate  that  he  is  not  competent  to  try  or  to 
commit  to  the  Sessions,  he  must  stay  proceedings  and  refer  to  the 
Magistrate  to  whom  he  is  subordinate. 

In  such  cases  the  Magistrate  taking  up  the  case  must  begin 
de  novo,  but  any  statement  of  the  accused  daly  recorded  may  be 
put  in  evidence. 

Another  incident  likely  to  happen  is  that  contemplated  in  sec- 
tion 349.  A  Magistrate  having  the  limited  powers  of  the  second  or 
third  dass,  may  have  jurisdiction  to  try  a  case,  and  yet  if  he  maj 
find  that  the  facts  disclose  an  offence  which  demands  a  severer 
punishment  than  he  is  authorized  to  award,  he  can  then  record 
a  finding  of  guilty  but  pass  no  sentence  and  submit  his  proceed- 
ings to  the  District  or  Sub-divisional  Magistrate  to  whom  be 
is  subordinate.     {See  page  362.) 

A  District  or  a  Sub-divisional  Magistrate  may  (section  528) 
withdraw  any  case  from  a  Subordinate  Magistrate  and  try  it  him- 
self, or  make  it  over  for  trial  to  any  competent  Magistrate. 

A  person  once  acquitted  or  convicted  cannot  be  tried  again  on 
the  same  facts.  But  the  circumstances  under  which  another  trial 
is  possible  (as  for  example  where  a  man  is  convicted  of  causing 


CBIMINAL  PROCEDURE.  387 

grievous  hart^  and  the  victim  afterwards  dieS;  so  that  the  case 
becomes  one  of  murder  or  culpable  homicide,  &c.)^  are  clearly  stated 
in  section  403  and  the  numerous  illustrations  to  that  section^  to 
which  the  reader  may  refer  on  occasion. 

§  9. — Summary  Trials. 

In  order  to  facilitate  the  speedy  disposal  of  petty  cases  of  all 
kinds,  a  method  of  trials  even  simpler  and^briefer  than  that  of  the 
summons  case^  has  been  provided. 

It  is  often^  of  course^  proper  to  class  an  offence  in  the  category 
of  more  serioua  crime,  and  yet  instances  of  the  offence  may  be 
very  petty  in  character^  Theft  is  in  its  general  nature  a  serious 
ofieuce;  but  the  act  of  stealing  a  piece  of  cloth  worth  2  annas  hardly 
demands  a  very  formal  or  detailed  trial.  Consequently  all  the 
offences  specified  in  section  260>  which  include  all  summons  cases, 
and  as  many  warrant  cases  as  are  there  specified,  may  be  tried 
"  snmmarify  *^  by  the  Magistrate  of  the  District ,  or  by  a  Magistrate 
of  first  class  specially  empowered.     (Section  260'.) 

Forest  offences  are,  by  section   65  of  the  Forest  Act,  brought 
under  these  provisions^  provided  the  offence  is  not  punishable  with 
more  than  six  months'  imprisonment.     Practically  that  means  that 
all  forest  cases,  small  enough  to  be  prosecuted  under  the  Act  (except 
those  described  in  section  62),  may  be  tried  summarily.     In  Burma 
the  Forest  Act  does  not  allude  to  the  matter  because  it  is  not  neces- 
sary.    Ab  forest  offences  are  mostly  punishable  with  fine  only  or 
fnth  imprisonment  not  exceeding  six  months,  or  with  both,  they 
are  summoris  cases,  and  therefore  (there  being  no  special  provisions 
otherwise)  they  are  triable  under  the  Criminal  Procedure  Code,  and 
consequently  may  be  tried  summarily  if  they  come  before  the  class 
of  Mag^trate  empowered  to  try  summarily  any  kind  of  cases. 

'  In  coaev  wbere  Goremment  has  constitated  a  Bench  of  MagiBtrates,  the  Bench 
mn J  be  speciaUy  empowered .  to  try  sammarily ;  but  in  that  case  the  provisions  are 
somewhat  Taried.  As  BCagistrates*  Benches  nsuaUj  sit  in  hirge  towns,  and  their 
procedure  is  not  likely  to  come  under  a  Forest  OiBoar'a  notieek  I  do  not  allude  to  the 
iobjeei. 
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It  sbonld  be  recoHected  that  in  a  summary  trial  it  u  tke  fom 
of  record  Hal  is  shortened  and  simplified,  not  tke  procedure  iUelf, 
(Section  262.)  The  procedure  of  a  warrant  case  or  a  sommoDs 
case  18  still  followed  according  as  its  natore  is  one  or  the  other 
No  sentence  of  imprisonment  exceeding  three  months  can  be  passed 
on  a  snmmary  trial. 

If  the  case  is  one  in  which  there  is  no  appeal,  no  record  is 
made  at  all  of  cadence,  nor  is  there  a  charge  or  formal  jadgmeDti 
but  a  register  book  is  kept  up  with  the  headings  specified  in  sec- 
tion 263^  which  may  be  referred  to  for  details,  but  which  in  brief 
exhibits  the  names,  dates,  result  of  trial,  and  other  salient  and 
necessary  facts  of  the  trial  and  its  result. 

If  there  is  an  appeal,  then  the  register  book  is  not  used^  but 
the  Magistrate  records  a  judgment  or  single  proceeding,  in  which 
the  reasons  for  his  decision  and  the  substance  of  the  evidencei 
and  the  particulars  which  would  be  otherwise  entered  id  tlie 
book  are  embodied.     (Section  264.) 

The  table  annexed  will  show  at  a  glance  how  these  three  forms 
of  trial  just  described^  differ. 
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Section   VI. — The    Method    of    obtainino    Attendance   of 
Witnesses  and  of  recording  Evidence  and  Examination. 

§  1. — Oati  or  Solemn  Afirmation. 
All  witnesses  are  examiaed  on  oath^  or  if  they  object  to  an  oath, 
or  are  Hindus  or  Musalmans^  on  solemn  affirmation  (this  is  under 
the  oaths  Act  X  of  1878).    Accused  persons^  when  examined^  are 
never  subject  to  oath  or  affirmation. 

§  i.-^Form  of  record. 

The  ordinary  way  of  recording  evidence  in  an  enquiry  previons 
to  committal^  or  in  a  warrant  case^  is  for  an  officer  of  the 
Court  to  take  down  the  whole  evidence  in  the  language  of  the 
district^  in  the  presence  and  hearing  of  the  presiding  officer^  who 
signs  this  record  of  each  statement.  It  is  recorded  in  narratire 
form^  not  in  form  of  question  and  answer;  but  any  particalar 
question  and  the  answer  may  be  recorded.  (Section  356.)  The 
presiding  officer,  as  Hit  goee  on,  takes  down  mth  his  own  land 
a  memorandum  of  the  substance  of  the  evidence,  and  this  also  forms 
part  of  the  record  and  is  also  signed  by  the  presiding  officer. 

Native  Magistrates  in  such  cases  usually  take  down  the  whole 
evidence  themselves,  for  there  would  be  no  object  in  having  a  full 
record,  and  a  memorandum  of  substance  in  the  same  language. 

In  important  trials  the  Magistrate  or  Sessions  Judge  takes 
down  the  whole  evidence  in  full,  with  his  own  hand,  this  being 
specially  directed  by  the  Local  Government.  {See  section  357.) 

In  petty  cases,  even  though,  according  to  class,  they  are  waixaDt 
cases,  but  are  specified  in  section  260,  clauses  b  to  i,  and  which 
would  be  tried  summarily  by  the  Magistrate  of  the  district  or  an 
empowered  Magistrate,  if  they  are  tried  by  a  first  or  seoond-das? 
Magistrate  wAo  is  not  empowered  to  try  sumnuurily^  the  ordinary 
detailed  record  is  not  required,  and  the  record,  as  provided  in  s 
summons  case,  is  adopted.     (Section  355.) 

The  Local  Government  may  (section  356)  issue  orders  direetiox: 
that  a  particular  method  (one  of  the  above)  be  followed ;  in  each 
province  it  is  neoessary  to  ascertain  if  any  such  orders  are  in 
existence.    The  above,  however,  is  the  usual  practicet 
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In  summons  cases  (section  855)  not  being  tried  summariljj  a 
memorandum  of  the  substance  only  is  made  by  the  Magistrate^  and 
this  is  signed  by  the  Magistrate  and  forms  part  of  the  record. 

There  is  nothings  however^  to  prevent  a  Magistrate  from 
adopting  the  fuller  record  of  evidence^  if  under  the  cii'cumstances 
he  thinks  it  right  to  do  so.     (Section  858.) 

At  the  end^  the  Magistrate  must  record  such  remarks  regarding 
the  demeanour  of  the  witness  while  under  examination  as  he  thinks 
necessary.  (Section  863.) 

§  8. — Examination  of  Accused. 

Wheneyer  an  accused  person  is  examined^  though  no  oath  or 
affirmation  is  administered,  no  inducement  offered  to  make  him 
speak^  and  no  punishment  for  refusing  to  answer  or  answering 
falsely^  can  be  given,  hin  examination  is  recorded  in  the  manner 
provided  by  section  364. 

§  4. — Other  Matters. 

It  is  not  necessary  for  the  forest  officer  to  go  into  the  details  of 
the  tender  oi  pardon  to  aeeomplicee,  and  making  them  what  is  popu- 
larly called  "  Queen's  evidence.^'     This  is  described  in  section  887*. 

In  some  cases  of  medical  evidence  and  Chemical  Examiner's 
Report^  the  deposition  is  admissible  without  personal  attendance 
of  the  witness.     It  is  not  necessary  to  go  into  details. 

If  an  accused  person  absconds  and  cannot  after  pursuit  be 
arrested,  there  is  a  special  provision  (section  612),  which  I  may 
just  allude  to,  for  taking  down  the  evidence  of  witnesses ;  and 
afterwards,  if  the  accused  person  is  arrested,  and  the  witness  can- 
not then  be  produced  without  great  delay  and  inconvenience,  or  if 
the  deponent  is  dead,  the  evidence  so  recorded  may  be  put  in  at  the 

trial. 

§  5. — Obtaining  the  Attendance  of  Witnesses. 

In  warrant  cases  a  large  number  will  be  cognizable  by  the  Police 
and  the  prosecution  witnesses  will  be  got  by  the  Police  and  be 

'  The  Code  of  1882  stil]  confines  tbia  to  cues  triable  ezclusiyely  by  the  Coart  of 
^^es8iou  or  High  Court. 


393         MASZAL  or  JinuspmncfCK  foft  yokbsk  omcEis. 

aniler  their  o^m  ReognnBuses  to  sppeur  and  gi^e  evidence.  In 
othfiT  warrant  eases,  as  wdl  as  to  obtain  attoidanee  of  witnesBoa  for 
the  detaice,  a  Ma^iatzate's  gmnmona  is  loaed. 

Li  snmmooa  caBes,  the  partieB^  aa  already  remarked,  nsoaDy 
produce  tiuar  own  witneaaesy  but  sanmums  may  be  applied  for  it 


When  tbe  Court  baa  reaaoii  to  beEere  that  any  witness  will  not 
attend  witJioat  being  compelled  a  warrant  may  be  issued,  ^ee- 
den  ^'.)  And  so  if  a  person  snmaiooed  negiects  or  refoses  to  ap- 
pear, then,  om  pmnf  of  Mtannce^  and  if  no  reasonable  excuse  appear, 
a  waczanii  may  be  issoed.  (SeetKMi  90,  danse  i).  If  the  war- 
cuia  eaanot  be  executed,  and  the  Court  thinks  that  the  wit- 
nesB  bus  abficcaded*  or  is  concealing  himself,  a  proclamation 
may  be  iasoed  nnder  aeetion  87,  and  wMcaUe  property  may  be 


The  asodunent  diall  be  within  the  local  jorisdiction  of  the 
)(;&:r^tra£e,  bat  maT  be  made  oalside,  if  the  warrant  is  endorsed  bv 
she  lLi:;u£trate  of  the  jurisdiction  in  which  the  property  is* 

If  che  wi::iiess  appears  and  shows  that  he  is  not  intentionally 
aTccding  ^errkse,  or  absconding,  the  property  may  be  released  for  if 
»Id»  the  proceed^^ ,  snbjeet  to  sadi  order  about  the  oosts  of  attacb- 

Lt  as  the  Court  may  giie.     (Sectioii  89.) 


A  pefsm  r^knmf  i§  mmmtr  (of  oonrse  this  does  not  refer  to 
an  «ecBMi/  person},  may  be  committed  to  cnstody  for  a  term  not 
exxeedia^  seven  days^vnlesSy  in  the  meanwhile,  he  consents,  (Sectkn 
4$o.)  If,  in  spite  of  this  coernon,  he  persists  in  refusing,  he  may 
W  dealt  with  for  a  eontempt  of  Court  under  sections  480-1  of 
the  Code. 

§  T.— OMontsJiM  la  aisaU  Witmeu, 

It  lomctimcirr  happcBS  that  a  witness  lives  at  such  a  distance 
^h^t  hk  attendance  cannot  be  had  without  great  delay  and  ineonve- 
iii^Me,  in  snch  cn&es  the  code  pioTidea  for  his  examination  by  com- 
ksion«     For  details  Chapter  XL  of  the  Code  must  be  referred  to. 
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§  8. — Experuei  of  Wifnessei. 

Under  section  54*4  the  reasonable  expenses  of  a  complainant  or 
witness  may  be  defrayed  by  tbe  Court  subject  to  the  local  rules 
which  the  Local  Goyernment  is  empowered  to  make.  These  exist 
in  all  provinces  and  must  be  consulted. 

The  Police  manage  this  in  Police  cases^  and  the  local  rules  give 
scales  of  rates  according  to  the  class  and  circumstances  of  the 
witness. 

In  petty  cases^  where  there  is  no  public  interest  involved^  only 
a  dispute  between  the  two  parties^  the  Magistrate  would  not  as  a 
rale  pay  anything.  In  summons  cases  the  parties  usually  produce 
their  own  witnesses,  and  when  they  apply  for  summons,  the 
Magistrate  will  not  grant  expenses  from  the  public  funds,  except 
it  appears  to  him  that  the  prosecution  was  desirable  in  the  interests 
of  public  justice. 

All  forest  prosecutions  would  of  course  be  in  the  interests  of 
public  justice,  and  the  expenses  would  be  paid  by  Government. 

Sbction  VII. — ^Thb  Charob  in  Warrant  Cases  {wM  special  re/' 
erenee  to  Forest  eases)  ^  and  its  Incidents. 

§  1. — The  Form  and  Object  of  the  Charge. 

The  reason  why  I  devote  a  separate  though  brief  section  to 
the  subject  of  the  **  charge  "  is  that  though  the  form  and  contents 
of  it  are  more  a  matter  for  the  Magistrate  than  for  the  forest 
officer  to  study,  still  there  are  certain  questions  connected  with 
charges,  such  as  the  trial  of  several  offences  on  one  charge,  and 
the  trial  of  several  persons  having  different  degrees  of  connection 
with  the  transaction  that  forms  the  subject  of  the  trial,  at  one 
time,  which  it  may  be  desirable  for  the  forest  officer  to  understand. 

The  *'  charge  ^'  is  a  formal  sheet  attached  to  the  proceedings. 
Its  object  is  to  inform  the  accused  (who  should  be  clearly  described 
by  bis  name,  father's  name^  and  so  forth)  that  he  is  charged  with 
a  definite  act  committed  on  or  about  a  certain  date,  at  a  certain 
place,  which  act  constitutes  an  offence  coming  under  such  and 
BQcb  section  of  the  Penal  Code  or  otherwise^  and  within  the  juris- 
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diction  of  sacb  and  sach  a  Court.    The  cbar^re  sheet  aiao  directs 
that  the  prisoner  be  tried  on  this  charge. 

§  2. — Deicripium  of  ike  Offence. 

The  charge  need  only  specify  the  offence  by  the  name  which  it 
bears  in  the  Code  or  other  law^  bat  if  the  law  does  not  gire  the 
offence  to  specify  name  (as  ''larking  hoase  trespass'' — ''culpable 
homicide/'  fcc.)^  then  so  mnch  of  the  definition  or  description  of  the 
offence,  as  will  clearly  inform  the  accused  what  he  is  being  tried 
for,  mast  be  entered.  It  is  not  necessary  to  state  in  the  chaise 
the  absence  of  exeeptiom  and  so  forth.  The  mere  mention  of  the 
offence  charged  implies  every  legal  condition  required  by  the  law 
to  constitute  the  offence.  It  is  ordinarly  for  the  prisoner  in  his 
defence  to  show  the  existence  of  exceptions,  as  that  he  was  out  of 
his  mind :  bat  there  are  cases  in  which  the  prosecution  has  to  prove 
the  absence  of  certain  conditions :  that  however  has  nothing  to 
do,  with  the  contents  of  the  charge. 

A  charge  may  be  amended  at  any  stage  of  the  proceedings. 
(Section  227,  but  see  sections  ?28  and  231.) 

§  3. — Charge  of  several  Offences. 
Tflien  a  man  has  committed  a  number  of  offences  one  after  the 
other,  he  may  be  tried  for  three  of  them  at  one  time,  pro- 
vided that  they  happened  within  a  year  of  each  other.  This  fre- 
quently happens,  when  a  professional  thief  is  caught  and  he  has 
been  on  a  thieving  tour,  in  which  he  may  have  successively  robbed 
half  a  dozen  houses.     (Section  284.) 

§  •!. — Several  Offences  in  one  Transaction, 
It  often  happens  that  a  single  set  of  facts,  connected  and 
forming  one  transaction,  nevertheless  gives  rise  to  several  offences. 
Such  offences  may  all  be  entered  as  "  counts "  on  the  charge  and 
tried  at  one  time.  For  example,  A  with  six  others,  commits  the 
offence  of  rioting,  and  in  so  doing  causes  grievous  hurt,  and  also 
assaults  a  public  servant,  who  in  the  course  of  his  duty  endeavours 
to  suppiess  the  rioL  Here  there  is  one  transaction,  bat  three 
offences,  under  sections  147, 325  and  152  (Indian  Penal  Code),  have 
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been  committed^  and  all  jmay  be  entered  in  one  charge  sheet  and 
tried  at  the  same  time. 

It  may  also  happen  that  a  single  act    or  transaction    falls 
within  two   separate  definitions   of  offences:    here    the    charges 
may  specify  each  of  the  offences  committed^  bnt  the  accused  can 
only  receive  one  punishment^  which  may  he  the  maximum  that  could 
be  awarded  for  either ;  and  so  if  several  acts  combined  form  one 
offence^  and  one  or  more  of  the  separate  acts  also  are  in  themselves 
offences.     For  example^  a  person  may  break  into  a  house  (itself  an 
offence),  may  commit  adultery  with  a  woman  in  the  house  (second 
offence),  and  afterwards  may  carry  off  some  of  her  jewellery  (third 
offence).     Here  he  may  be  tried  for  all  the  separate  offences,  but 
gets  only  one  punishment,  which  may  be  the  maximum  that  can 
be  inflicted  for  either.     {See  section  71  of  Indian  Penal  Code  as 
amended  by  Act  YIII  of  1882.)     In  connection  with  offences  made 
up  of  several  acts,  the  first  clause  of  section   71,  Indian  Penal 
Code,  must  be  remembered.     Supposing  a  man  commits  the  offence 
of  causing  hurt  or  using  criminal  force  by  striking  50  blows  with 
a  cane,  here  each  blow  is  in  itself  an  offence,  but  the  offender  could 
not  get  50  punishments,  one  for  each  blow,  but  only  one  punish- 
ment for  the  whole  beating. 

§  6. — Charge  in  case  of  doubt  which  Ofenee  is  established. 

Lastly  it  may  appear  that  a  single  act  or  set  of  acts  is  of 

such  a  nature  that  it  is  doubtful  which  of  several  offences  the  facts 

proved  will  constitute,  though  they  will  certainly  constitute  one 

or  other.    Here  the  charge  may  be  framed  in  the  alternative  that  the 

accused  did  so  and  so,  and  thereby  committed  either  this  offence 

or  that.     A  person,  for  example,  may  be  accused  of  acts  which  may 

anaount  either  to  theft,  to  receiving  stolen  property,  or  criminal 

breach  of  trust,  or  cheating.    (Section  236.)    In  such  cases,  if  only 

one  offence  is  actually  charged  and  the  evidence  shows  a  different 

o£Fence  to  be  appropriate  to  the  facts  proved,  the  accused  may  be 

convicted  of  the  offence  proved^  (section  237) ;  and  so  where  acts 

*  A  penon  charged  with  theft  if  often  foond  goiltj  of  criminal  mUappropriation 
for  emmple. 
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are  charged,  the  whole  of  which  are  not  proved^  but  the  part 
which  is  proved  still  oonstitates  an  offence.     (Section  S38.) 

For  example^  a  charge  may  set  oat  that  accused  has  ^^  com- 
mitted breach  of  trust  as  a  carrier  of  goods '' :  proof  may  fail  that 
he  was  actually  a  carrier,  but  still  the  rest  may  be  proved :  here 
then  he  may  be  lawfully  convicted  of  simple  "  breach  of  trust." 

§  6. — Various  Persons  concerned  in  one  Offence. 

It  often  happens  that  several  persons  are  concerned  in  one 
offence,  some  as  principals,  others  as  abettors:  some  may**  have 
actually  committed  offences :  others  may  have  done  what  amouDted 
to  an  attempt  only.  Also  the  several  persons  engaged  in  one  trans* 
action  may  have  done  different  acts  which  coustitnte  different 
offences.  In  all  these  cases  the  Court  may  decide  (section  239) 
whether  it  is  conveuient  to  try  them  together  (appropriate  charges 
being  made  against  each),  or  separately. 


SscnoK  VIII. — Execution  of  Sektbkcb  and  Rboovbrt  of  Fines. 

§  1. — Imprisonment. 

Passitig  over  the  confirmation  and  execution  of  sentences  of 
death  and  transportation,  I  proceed  to  sentences  of  imprisonment. 
A  special  warrant,  signed  and  sealed  by  the  Judge  or  Magistrate, 
is  necessary.  (Section  888.)  This  warrant  is  returned  by  the 
Jailor  when  the  time  is  up  (or  if  otherwise  the  prisoner  is  released  on 
due  authority),  and  with  an  endorsement  under  his  signature  show- 
.ing  the  manner  in  which  the  sentence  has  been  executed. 

§  2. — Recovery  of  Fine. 

Fines  are  levied  as  directed  in  section  886.  The  Court  may 
issue  a  warrant  for  levy  by  distress  and  sale  of  any  movahk 
property  belonging  to  the  offender :  and  this  is  done  in  all  cases 
whether  there  has  been  a  sentence  of  further  prison  in  default  of 
payment  or  not,  since  the  fine  has  to  be  recovered  if  possible  in 
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any  case.  But  of  course  as  soon  as  the  fine  is  paid^  the  prisoner^ 
suffering  only  in  default  of  payment^  is  let  go,  and  if  a  part  is  paid 
a  corresponding  part  of  the  terra  also  is  remitted.  (Indian  Penal 
Code^  section  69),  This  is  a  matter  of  substantive  law^  being  part  of 
the  nature  and  condition  of  the  punishment  of  fine ;  so  also  it  should 
be  remarked  that  the  time  within  which  a  fine  remains  leviable^  and 
the  liability  of  heirs  to  pay  the  fine  are  matters  of  substantive  law. 
(Indian  Penal  Code,  section  70.)  Fines  when  recovered  can 
always,  under  section  545,  be  devoted  to  (1)  compensate  deserv- 
ing persons  for  expenses  incurred  properly  in  prosecuting  the 
offender ;  (2)  in  compensation  for  the  offence. 

Under  the  Forest  Act  special  power  is  given,  under  section  75, 
to  the  Local  Government,  to  make  rules  for  the  payment  of 
fine  proceeds,  in  reward  to  informers,  which,  it  will  be  observed,  is 
not  contemplated  by  the  Procedure  Code. 

§  S.^^Imprisonment  in  default  of  Fine, 
In  cases  where  imprisonment  as  well  as  fine  is  awardable  for 
the  offence,  imprisonment  in  default  of  fine  cannot,  by  the  Penal 
Code,  exceed  an  additional  fourth  part  of  the  imprisonment  pro- 
vided for  the  offence.  The  Procedure  law  further  restricts  each 
particular  Magistrate  ordering  imprisonment  in  default  to  one- 
fourth  Ais  particular  powers,  if  there  is  a  substantive  sentence 
of  prison  besides ;  and  such  order  must  not,  of  course,  be  in  excess 
of  the  term  allowed  by  the  Penal  Code. 

If  the  Magistrate  might  have  awarded  imprisonment  as  well  as 
fine,  but  only  awards  fine»  then  the  imprisonment  in  default  may 
be  up  to  one-fourth  of  the  imprisonment  prescribed  for  the  offence, 
without  the  further  restriction  just  alluded  to.  (The  Magistrate 
eannot  of  course  exceed  his  full  powers  in  any  case.) 

Where  the  punishment  awardable  is  fine  only,  the  term  in 
default  is  regulated  by  section  67,  Indian  Penal  Code,  and  the  im- 
prisonment is  simple :  it  may,  as  far  as  Procedure  law  is  con- 
cerned, amount  to  the  whole  term  for  which  the  Magistrate  is 
competent  to  imprison. 
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§  4. — Cumulative  SenteneeB. 
The  sabject  of  cumulative  terms  of  imprisonment  when  the 
accused  is  convicted  of  several  offences^  has  been  to  some  extent 
illustrated  under  the  head  of  ''  Charges/'  but  where  several  punish- 
ments are  legally  imposed,  one  to  begin  when  the  other  ends,  tbe 
Magistrate  is  not  held  to  exceed  his  powers,  or  the  case  to  reqaire 
trial  by  a  higher  Court,  because  of  the  several  sentences.  Bat 
there  is  a  limit  to  cumulative  sentences,  and  for  this  and  other 
details  section  354  must  be  referred  to.  For  special  cases  of 
sentence,  where  the  person  has  been  convicted  previously,  see 
section  848,  and  section  75, 1.  P.  C. 

§  i.^^Re/armaiory. 
Youthful  prisoners  (under  16  years  of  age)  may  be  sent  to  i 
Reformatory  instead  of  to  prison.     (Section  S99.) 

§  6. — Remission  of  PunisAmenL 
The  power    to  remit  punishments  is   reserved   to  the  Local 
Government  or  the  Governor-General  in  Council.     (Section  401.) 

Section  IX. — Appeal,  Revision,  &c. 

« §  1. — To  whom  Appeal  lies. 

An  appeal  lies  to  the  District  Magistrate  from  any  eonvidioM 
by  a  Magistrate  of  the  second  or  third  class,  or  (under  section  849) 
by  a  third-class  Magistrate  where  sentence  is  given  by  a  Sab- 
divisional  Magistrate  of  the  second  class.  (Section  407.)  The 
District  Magistrate  may  make  over  the  appeal  to  any  first-class 
Magistrate  empowered  to  hear  appeals. 

The  appeal  from  the  Magistrate  of  the  district,  or  Magistrate 
of  first  class,  lies  to  the  Court  of  Session. 

If  the  District  Magistrate  had  powers  under  section  80,  and 
it  appears  from  the  proceedings  that  he  held  the  trial  under 
those  provisions,  the  appeal  is  to  the  High  Court,  not  to  Sessions. 
I  do  not  speak  of  appeals  from  Sessions :  they  are  to  the  High 
Court,  but  there  is  no  need  for  the  forest  officer  to  go  into  U»i«. 
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Excepfc  (in  Sessions  trials  with  jury)  the  appeal  is  either  on 
points  of  fact  or  lata*     (Section  418.) 

Petitions  of  appeal  must  be  accompanied  by  a  copy  of  the 
judgment.  (Section  419.)  No  "Court  fee'' (judicial  stamp)  is 
required  for  an  appeal  in  criminal  cases^. 

§  Z.^'Cases  where  there  is  no  Appeal, 

There  is  no  appeal  from  an  order  of  acquittal  unless  the  Local 
Government  direct  it  under  section  417. 
There  is  no  appeal  in  any  case  where-— 
A  Court  of  Session^ 
A  District  Magistrate^  or 
A  Magistrate  of  the  first  class 
has  passed  a  sentence  of  imprisonment  not  exceeding  one  month 
only,  or  of  fine  not  exceeding  Ks.  50  only,  or  of  whipping  only; 
nor  from  a  sentence  of  imprisonment  in  default  of  fine  where  no 
substantive  sentence  of  imprisonment  is  passed ;  nor  from  a  judg- 
ment convicting  a  person  on  his  own  plea,  except  as  to  the  legality 
or  extent  of  the  sentence  (which  is,  of  course,  a  matter  with  which 
the  prisoner's  plea  had  nothing  to  do,  as  a  matter  of  admission.) 
(Section  412.) 

There  is  no  appeal  in  cases  tried  summarily  in  which  the 
sentence  does  not  exceed  three  months'  imprisonment  only,  or 
fine  not  exceeding  Rs.  200  only,  or  of  whipping  only  ^  (Sec- 
tion 414.)  But  in  this  case  and  the  lastj  a  combination  of  punish- 
ments gives  right  to  an  appeal. 

All  convictions  by  second  and  third-class  Magistrates  are 
appealable. 

All  convictions  of  an  European  British  subject  by  a  Magistrate 
or  the  Court  of  Session  (anything  in  the  above  section  notwith- 
standing) are  appealable  :  cases  before  the  Magistrate  to  the  Ses- 
sions, and  Sessions  cases  to  the  High  Court.     (Section  416.) 

*  If  a  prisoner  in  jail  appeals,  see  section  420  for  procedure. 

*  Except  in  cases  of  certain  Benches  of  Magistrates  whicb  I  bave  not  explained 
to  the  forest  officer,  as  not  likely  to  come  within  his  range  of  practice. 
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Except  in  these  and  other  "^  cases  where  an  appeal  is  expressly 
allowed  by  the  Code  or  some  other  law,  there  is  no  appeal  from  any 
judgment,  sentence,  or  order  of  a  Criminal  Court.     (Section  404.) 

Thus  in  a  matter  of  eompensatioa  out  of  proceeds  of  fine,  there 
is  no  appeal.  It  will  be  observed  above  that  the  appeals  allowed 
are  from  Magistrate's  convictiont^  and  that  an  especial  role  is  made 
about  acquittals :  consequently,  there  is  no  appeal  from  an  order 
dineharging^  or  dismissing  a  complaint :  and  generally  the  clear  rale 
is,  you  must  point  to  the  express  provision  for  an  appeal  or  there 
is  none  under  the  Code.  Confiscation  proceedings,  where  the  pro* 
perty  only  can  be  dealt  with,  the  offender  not  appearing  under 
the  Forest  Act,  are  specially  made  appealable  by  section  58  of  the 
Forest  Act. 

There  is  no  second  appeal  (».^.,  appeal  from  an  appellate  order) 
in  any  criminal  cases  except  in  cases  where  the  Local  Government 
appeals  from  an  acquittal.  (Section  417.)  But  an  appellate  order 
may  be  revised  by  a  High  Court  under  section  439. 

§  8. — Procedure  on  Appeal. 

The  procedure  on  appeal  is  learned  from  section  422  ei  seq., 
which  may  be  referred  to. 

The  appeal  may  be  rejected  on  the  petition  only  without  sending 
for  the  record, 

I  would  call  forest  oflicers'  attention  to  section  422.  The 
Appellate  Court,  if  it  decide  to  hear  the  appeal,  gives  notice  to 
the  appellant  and  to  some  one  appointed  by  the  Local  Govero- 
ment  on  behalf  of  the  prosecution.  It  is  probable  that  further 
rules  will  be  issued  about  this.  Under  the  Code  of  187£  tbr  J 
notice  went  to  the  District  Magistmte.  Whoever  receives  the 
notice,  he  should  be  asked  to  let  the  forest  oflicer  know  in  ^\ 

7  I  have  DOt  spoken  of  the  "  other  casci "  hat  onlj  of  appeals  from  Magistrates  tf^' 
other  convictions  and  acquittals  on  trials  becanse  these  are  the  only  cases  a  f u>n^f 
officer  is  likely  to  want  to  know  about.  Bat  there  may  be  other  matters,  such  •.• 
order  to  find  secnrity  for  good  condnct,  to  maintain  a  wife  or  chikl  and  so^  to  pot » 
name  on  the  jory  list.    If  there  is  an  appeal,  an  eipress  proTision  will  1»e  foond. 


i 
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foreii  cases,  as  in  the  present  stage  of  growik  of  the  department 
(Fi'th  80  many  legal  questions  on  which  final  judicial  decision  is 
valaable,  it  is  important  that  when  forest  cases  are  on  appeal 
before  a  Court  whose  rulings  are  publUhed  or  used  as  precedents, 
the  forest  jurisprudence  of  the  question  f«hould  be  adequately  re- 
presented. 

An  Appellate  Court  is  competent  to  alter  or  reverse  a  sentence 
and  order,  or  to  order  a  retrial,  but  it  cannot  enhance  a  punishment. 
(Section  423.) 

Pending  an  appeal,  the  sentence  may  be  suspended,  and  if  the 
offence  is  bailable  an  ofiender  may  be  released  on  baiL    (Section  426.) 

§  i.-^IrregulariLies  in  Procedure. 

Chapter  XLY  is  important.  No  finding  or  sentence  of  a  eompC" 
tent  Court  can  be  reversed  or  altered  by  reason  of  an  error  or  defect, 
in  the  charge  in  the  proceedings  before  or  on  trial,  on  account  of 
improper  admission  or  rejection  of  evidence,  unless  the  error  has 
occasioned  a  failure  of  justice.  Thus  it  will  be  observed  that 
primary  technical  matters  and  errors  of  form^  not  aflTecting  the 
jusiiee  of  tie  case,  are  not  matters  on  which  an  appeal  will  be 
sacoessfal. 

§  6, — Sevieion, 

The  High  Court,  the  Court  of  Session,  and  the  District  or 
specially  empowered  Sub-divisional  Magistrate,  may  call  for  the 
record  of  any  case  in  any  subordinate  Court  for  the  purpose  of  satis- 
fying itself  of  the — 

(a)   liCgality  or  propriety  of  any  finding,  sentence^  or  order. 

(d)  Regularity  of  proceedings.     (Section  435.) 

As  the  result  of  the  revision  of  the  record — 

(I)  Tbe  Court  of  Sessions  or  Magistrate  of  the  District  may 
order  a  person  improperly  discharged  in  a  case  exclusive- 
ly triable  by  Sessions  Court,  to  be  arrested  and  committed 
for  trial  (section  436) ; 

2c 
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(2)  The  High  Conrt  or  Session  Court  or  District  Magistrate 

may  also  order  further  enquiry  into  complaints  dismissed 
under  section  203^  or  into  the  case  of  any  accused  person 
discharged. 

(3)  The  Session  Court  or  District  Magistrate  may  report  any 

illegality^  or  excessive  or  insufficient  punishment  to  the 
High  Court. 

The  High  Court  has  power  to  remedy  every  defect  as  described 
in  section  139. 

When  exercising  these  powers  of  revision,  no  one  has  any  right 
to  be  heard,  but  the  High  Court  may,  if  it  thinks  fit,  hear  such  per- 
son either  personally  or  by  agent  ^.    (Section  440.) 

Section  X. — Tbial  of  Eubopsan  Bbitish  Subjects. 

As  forest  offences  may  be  committed  by  European  British 
subjects,  it  is  necessary  briefly  to  indicate  the  provisions  specially 
made  regarding  their  trial. 

The  reason  why  such  provisions  are  made,  is  simply  that 
European  British  subjects  carry  their  own  law  with  them,  aod 
cannot,  by  the  act  of  coming  to  India,  be  deprived  of  certain  rights 
which  are  inherent  in  their  nationality ;  so  that,  at  least  in  esseutial 
points,  they  are  entitled  to  have  the  same  advantages  on  trial  in 
India,  as  they  would  have  in  England  or  the  Colonies.  The  right 
to  be  tried  by  a  jury  in  all  cases  other  than  those  of  a  petty  or 
summary  nature  (such  as  would  be  tried  by  single  Magistrates  or 
Quarter  Sessions  at  home)  is  the  principal  right  of  this  kind. 

For  the  definition  of  an  European  British  subject  the  student 
will  refer  to  section  i,  clause  u. 

*  And,  as  I  urged,  in  important  forest  cases  should  be  moved  to  do  so.  Ifrov^ 
experience  has  been  that  important  points  get  overlooked  in  these  Beviaion  cuei. 
And  unfortunately  so  much  prejudice  still  lingers  about  forest  matters  ibat  it  is  poas- 
ble  tbat  cases  maybe  so  reported  as  unconsciously  to  mislead  as  to  the  facta  and  snr- 
roundings  of  the  case.  In  such  cases  it  is  most  important  that  some  one  instnift<?^ 
in  the  many  little  known  principles  of  forest  law,  should  be  heard  and  allowed  t» 
represent  the  other  side. 
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For  the  enquiry  into  cases  previous  to  committal  or  their  trials 
it  is  necessary  that  the  Magistrate  should  be  himself  a  European 
British  subject^  that  he  should  be  a  Justice  of  the  Peaoe^  and  a 
Magistrate  of  the  first-class  :  all  three  qualifications  must  be  pos- 
sessed concurrently.     (Sections  443-4.) 

Any  Magistrate  who  can  entertain  complaints  may  go  as  far 
OS  taking  up  the  complaint^  examining  the  complainant,  and  issuing 
the  process  to  compel  appearance  ;  but  if  not  competent  to  hear  the 
case  he  must  make  the  summons  or  warrant  returnable  before  a 
Magistrate  who  is.     (Section  445.) 

Any  Magistrate's  case  (schedule  II),  in  which  an  European 
British  subject  is  charged,  may  be  tried  by  a  competent  Magistrate, 
but  the  sentence  cannot  exceed  three  months'  imprisonment  or  fine 
up  to  Bs.  1,000,  or  both  ;  so  that  if  the  case  requires  a  heavier  sen- 
tence than  that,  and  if  it  is  an  offence  not  punishable  with  death  or 
transportation  for  life,  the  case  is  committed  to  the  Sessions,  or,  if 
punishable  with  death  or  transportation  for  life,  to  the  High  Court. 

The  power  of  Sessions  Judges  in  these  cases  is  also  limited  by 
section  449. 

When  the  trial  is  with  Assessors,  or  with  a  Jury,  the  prisoner 
may  require  that  not  less  than  half  in  either  case,  shall  be  Europeans 
or  Americans  or  both.     (Section  451.) 

European  British  subjects  in  custody,  and  considering  such 
cnstody  unlawful,  have  a  special  right  (section  456)  of  applying  to  a 
Higb  Court,  in  manner  described  in  the  section. 

It  is  the  duty  of  the  accused  to  claim  that  he  is  an  European 
Sritish  subject ;  there  is  an  appeal  from  an  order  declaring  that 
the  prisoner  is  not  an  European  British  subject  in  the  manner 
described  in  section  453.  A  person  not  claiming  to  be  a  Euro- 
pean British  subject  is  held  to  waive  his  privilege^^. 

*  Kow  appoioted  under  Act  II  of  1869  :  the  use  of  this  appointment  practically 
amounts  to  this  only,  that  it  is  a  formal  way  of  investing  particular  Ma^trates  with 
povrer  to  act  in  European  British  sabjects'  cases. 

^  The  privilege  can  be  forfeited  also  under  certain  circumatances  of  vagrancy. 
(A.ct  XXI  of  1869,  section  30.) 
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Subject  to  these  provisions  the  trial  of  an  European  British  sub- 
ject is  entirely  under  the  Criminal  Procedure  Code.  {See  sec- 
tion 463.) 

Europeans  or  Americans  not  being  British  subjects^  are 
triable  before  the  ordinary  Courts.  When  the  trial  is  by  jury  or 
with  the  aid  of  assessors^  the  accused  may  require  to  have  half  of 
them  Europeans  or  Americans  (if  this  is  practicable).  (Section  460.) 

Section  XI. — Miscellaneous  Proceedings. 

It  was  prescribed  in  former  Codes  that  all  miscellaneous  proceed- 
ings, not  being  trials  such  as  I  have  described,  are  to  be  held  with 
procedure  as  nearly  resembling  that  on  a  trial  as  possible.  This  is 
still  true  but  it  was  not  thought  necessary  to  repeat  it  in  the  new 
Code. 

In  forest  cases,  the  proceedings  on  an  application  to  confiscate 
(Forest  Act,  sections  58*6)  are  of  this  nature. 

Ordinarily,  the  result  of  the  forest  officer's  seizure  and  report 
to  the  Magistrate  is  to  produce  an  ofiender,  and  then  there  is  a 
regular  trial,  and  the  Magistrate  makes  an  order  for  the  disposal 
of  the  property  seized  at  the  close  of  the  trial.     But  there  are 
many  cases  where  timber  which  has  been  cut  unlawfully  has  been 
found  in  the  forest,  and  it    is    uncertain  who  actually  cut  it: 
or  it  may  bear  the  mark  of  some  company  or  contractor,  who 
may  have  had  nothing  to  do  with   the  actual   felling  and  can- 
not  be  charged  criminally.     Here  then  the  forest  officer  will  seize 
it,  and  institute  the  proceeding  under  section  56  of  the  Forest  Act, 
in  order  to  recover  the  property. 

The  student  should  refer  to  the  account  given  regarding  odd- 
fiscation  cases  at  page  S46,  anie. 

Here  the  general  procedure  will  be  followed,  as  regards  summoos 
to  parties  and  witness,  recording  a  memo,  of  the  substance  of 
evidence  (as  in  a  summons  case)  and  recording  a  judgment  explaia- 
ing  the  order  passed  and  the  reasons  for  it.. 
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PART  IV. 

THE  FOREST  SERVICE. 


« 
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CHAPTER  XIX. 
THE  LEGAL  ORGANIZATION  OF   THE  FOREST  SERVICE. 

In  the  beginning  of  this  book  I  described  the  reasons  which 
led  to  the  enactment  of  a  special  forest  law.  One  of  these  reasons 
was  the  necessity  for  organizing  a  special  Fore%i  Service — a  staff 
of  officers  who  should  .not  only  be  entrusted  with  the  professional 
duty  of  managing  and  working  the  estates,  but  who  should  also 
be  invested  with  certain  legal  powers  for  the  protection  of  the 
forests,  the  prevention  of  offences,  and  the  arrest  of  offenders. 

In  order  to  do  this  it  is  necessary  that  the  law  should  recognize 
the  legal  existence  of  "  Forest  Officers  '*  as  such,  and  declare  them 
to  be  ''  public  servants,'^  that  they  may  be  under  a  certain  definite 
responsibility  to  the  State  while  they  are  entrusted  with  certain 
powers  on  its  behalf. 

Consequently,  in  Chapter  XII  of  the  Indian  Forest  Act 
(Chapter  X,  Burma  Act),  all  forest  officers  are  declared  to  be 
*^  public  servants  **  within  the  meaning  of  the  Indian  Penal  Code^ 
and  they  are  thus  subject  to  all  the  general  provisions  of  the 
Code,  imposing  duties  and  liabilities  on  and  extending  a  certain 
protection  to  public  servants,  of  which  I  shall  speak  presently. 
The  Forest  Act  also  threatens  them  with  special  penalties  in  cer- 
tain cases,  and  places  them  under  certain  restraints  as  r^ards 
their  engaging  in  trade  or  other  occupations  likely  to  interfere  with 
their  public  duty. 

On  the  other  hand,  the  law  protects  them  from  civil  action, 
requires  special  sanction  to  their  criminal  prosecution,  and  arms 
them  with  powers  so  that  they  may  be  able  to  act  efficiently  in  the 
discharge  of  their  functions. 

It  will  be  convenient  to  consider  the  subject  of  this  chapter 
under  the  following  heads  : — 

Section  L — The  general  nature  of  public  service ; 
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Seeium    IL — ^The  appointment  of  forest  offioers  and  the 

organization  of  the  Service ; 
Section  III. — The  special  responsibilities  of  forest  officers 

under  the  Forest  and  General  law ; 
Section  IF, — ^The  special   protection  extended  by  law  to 

forest  officers ; 
Section     F.-— The  legal  powers  of  forest  officers ; 
Section  FL — Offences  against  the  lawful  authority  of  forest 

officers  as  public  servants. 

Section  I.— 'The  General  Nature  of  Public  Service. 

§  1. — JFAo  appoints. 
In  theory  all  public  servants  are  appointed  by  the  Crown ; 
bat  usually  the  authority  to  appoint  is  delegated.  The  delegation 
appears  in  more  or  less  general  terms  in  Statutes  or  Acts.  Some- 
times the  office  is  assumed  to  exists  and  the  law  merely  states  who  is 
to  nominate  persons  to  it,  and  under  what  conditions  persons  can  be 
appointed^.  Sometimes  the  office  only  is  created,  and  the  person  to 
hold  it  is  detailed  by  orders  embodied  in  Departmental  Codes  or 
Circular  Orders'.  Very  often  an  office  may  be  created  generally 
by  namCi  and  then  several  sets  of  powers  become  attached  to  it 
by  express  provision  of  different  laws,  for  example  a  Deputy  Com- 
missioner in  a  Non-Regulation  Province.  There  are  laws  which 
declare  that  such  officers  may  be  appointed  generally.  But  the 
Deputy  Commissioner  has  executive  functions  determined  by  De- 
partmental Government  Orders.  He  has  magisterial  functions 
under  the  Criminal  Procedure  Code,  Civil  powers  under  the  Courts 
Act  of  his  province  and  the  Civil  Procedure  Code,  Bevenue  powers 
and  various  powers  connected  with  Stamps,  Excise,  Opium,  &o., 
under  the  laws  devoted  to  this  subject.     In  India  all  appointments 

^  Far  example  the  Police  Act  V  of  1861,  wh\ch  specifies  the  grades,  who  is  to 
appoint  them,  what  their  duties  are,  and  so  forth. 

*  It  is  ohvions  that  this  is  delegation.  The  Qoyemment  of  India,  for  example, 
make  certain  rales  about  appointments,  which  appear  in  a  Departmental  Code. 
This  is  expressly  or  impliedly  sanctioned  by  the  Secretary  of  State,  who  acts  as  the 
representative  of  the  Crown. 
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not  specificallj  provided  for^  either  ia  the  '^  Act  for  the  better 
government  of  India  (21-22^  Vie.  cap.  106)  (A.D.  1858),  or 
in  some  other  Statute  or  Act,  are  covered  hj  section  SO  of  the 
Act  alluded  to^  which  runs  thus  :— 

''  All  appointments  to  offices,  commands  and  emplojrments 
in  India, and  all  promotions  which  by  lawyer  under  any  regulation, 
usage,  or  custom  are  uo^v  made  by  any  authority  in  India,  shall 
continue  to  be  made  in  India  by  the  like  authority,  and  subject 
to  the  qualifications,  conditions  and  restrictions  now  affecting 
such  appointments  respectively.  But  the  Secretary  of  State  for 
India  in  Council  shall  have  the  like  power  to  make  regulations 
for  the  division  and  distribution  of  patronage  and  power  of  nomi- 
nation among  the  several  authorities  in  India,  and  the  like  power 
of  restoring'  to  their  stations,  offices  or  employments  officers  and 
servants  suspended  or  removed  by  any  authority  in  India,  as  might 
have  been  exercised  by  the  said  Court  of  Directors,  &c.,  if  this 
Act  had  not  beeu  passed.'^ 

§  2. — AppoifUment  of  ForeH  Officert. 

The  powers  and  duties  of  forest  officers  are  prescribed  by  law, 
as  far  as  it  is  necessary  for  law  to  provide  them :  purely  exe- 
cutive and  administrative  duties  in  the  management  of  forests, 
the  making  of  inspection  tours,  the  method  of  working,  the  forms 
of  account  to  be  kept  and  of  official  returns  to  be  made,  can  he 
prescribed  by  executive  rule  and  do  not  require  legislative  inter- 
ference^. 

The  Forest  Act,  however,  neither  creates  the  different  classes 
of  forest  officers  recognized  by  their  titles,  nor  says  who  is  to  fill 
these  different  offices.  It  takes  for  granted  that  certain  authorities 
will  have  appointed  ^' Forest  Officers''  in  a  known  or  cnstomaiy 
order  and  gradation,  and  contents  itself  with  assigning  powers 
aod  duties  either  to  all  forest  officers  generally,  or  to  ike  forest 

*  Hence  the  admiBsion  of  appeals  from  orders  dismissing,  &c. 
^  For  they  do  not  affect  the  position  or  rights  of  third  parties  in  tnj  way,  fta 
is  the  case  when  the  forest  officer  makes  an  arrettt  or  seises  timber. 
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officer  who  may  be  iDdicated,  either  by  direct  words  of  the  Act^ 
or  by  rules  which  the  Act  allows  to  be  made. 

The  staffs  which  is  to  exercise  the  legal  powers  of  forest 
officers  is  appointed  under  executive  orders,  which  appear  in 
the  Departmental  Code.  In  this  case  also  it  is  clear  that  all 
the  different  appointing  authorities  are  really  exercising  their 
powers  by  delegation  from  the  Crown  under  the  general  powers 
given  in  the  **  Act  for  the  better  Government  of  India/'  already 
alluded  to.  The  Conservator  is  empowered  for  example  to  appoint 
a  Forester :  but  this  power  is  delegated  to  him  by  the  Governor 
General  who  has  made  th(3  Code,  who  again  derives  his  authority 
from  the  Crown,  through  the  Secretary  of  State  in  Council. 

§  8. — Duration  of  Service. 
As  regards  the  duration  of  public  service,  thid  is  sometimes 
fixed  by  law,  sometimes  by  executive  rule,  which  ultimately  means 

« 

the  pleasure  of  the  Government,  and  sometimes  by  contract. 

For  example  the  Judges  of  the  superior  Courts  in  England  are 
by  the  Constitution  appointed  "  quam  diu  se  bene  geuertnt  ''—as 
long  as  they  conduct  themselves  uprightly  and  properly,  they 
cannot  be  removed  at  the  mere  will  and  pleasure  of  the  Sovereign. 
Bat,  as  of  course,  the  condition  of ''  good  conduct  '*  is  open  to  doubt, 
it  is  constitutionally  held  to  mean  that  the  Judge  shall  not  be 
guilty  of  such  misconduct  as  shall  induce  both  Houses  of  Parlia^ 
meni  to  present  an  address  to  the  throne  praying  for  the  Judge's 
removal. 

Contract,  of  course^  often  plays  an  important  part  in  the 
duration  of  service.  Many  officers  are  appointed  on  condition  of 
entering  into  an  express  covenant  with  the  Secretary  of  State  or 

*  CoiiBervatort,  Depaty  ConMrraton  and  Assistant  Conservators  are  appointed  bj 
the  Ooyemment  of  India  unless  appointed  in  England  by  the  Secretary  of  State. 
Sob*  Assistant  Conservators  and  Probationers  for  the  grade  are  appointed  by  the 
Jjocal  Government  or  by  the  Government  of  India  according  to  the  legal  nationality 
of  the  candidate.  Conservators  appoint  Forest  Bangers,  who  form  the  executive 
iit4iff>  and  also  Foresters  and  Forest  Guards  who  form  the  protective  staff.  Guards 
slso  are  usually  nominated  by  the  Divisional  controlling  officer. 
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other  aothoritj^  which  engages  their  services  for  a  fixed  time^ 
or  dofs  so  for  an  initial  term  of  years^  after  which  the  covenantor 
becomes  subject  to  certain  departmental  rules  about  continuing 
service  np  to  a  certain  age,  or  for  a  certain  term  of  years^  after  which 
retirement  on  pension  is  compulsory^  and  so  forth. 

Where  there  is  no  such  agreement,  appointments  are  always  dar* 
ing  the  pleasure  of  Government.  In  the  case  of  superior  service, 
there  are  always  departmental  rules,  which  contain  or  imply 
specific  terms  regarding  the  duration  of  service ;  and  in  the  case  of 
all  inferior  appointments  not  so  r^ulated,  the  service  would  be 
terminable  by  notice,  or  by  payment  of  a  month's  or  a  quarter's  or 
a  year's  salary  (according  to  the  usual  terms),  just  as  any  private 
service  might  be. 

§  4. — Rom  Duties  and  Powers  are  fixed. 

As  regards  the  duties  of  public  servants  and  the  powers  which 
are  given  them  that  they  may  cany  out  their  duty  effectively,  I  have 
already  observed  that  such  duties  are  often,  and  powers  always, 
prescribed  and  given  by  law.     Powers  that  may  affect  the  property 
or  the  liberty  of  third  persons  must  always  be  given  by  public 
authority  of  the  law.     Duties  which  have  a  similar  effect,  either  as 
regards  the  legal  •  obligation  of  the  officer  himself,  or   on  the 
position  of  third  parties,  should  also  be  so  prescribed ;   especially 
those  duties,  the    neglect    or    misfeasance  of    which    entail   a 
criminal  responsibility  or  liability  to  a  civil  suit  for  damages. 
But  there  are  many  other  duties  which  merely  affect  the  Govern- 
ment as  employer  and  the  public  servant  as  the  employed  :  there 
are  also  many  terms  and  conditions  of  service  which  affect  no 
one  to  any  appreciable  extent,  besides  these  two  parties.     Such 
duties  and  conditions  are  usually  not  (though  the  Continental  laws, 
as  we  shall  see,  do  not  always  restrict  themselves  to  the  same  limits) 
specified  in  any  penal  or  even  civil  law,  but  are  left  to  Depart- 
mental Code,  Circular  Orders,  and  other  methods  of  conveying; 
"  Official  Orders"  with  which  every  one  is  familiar.    It  is  alwap 
held  advisable  by  our  Lfsgislature  never  to  make  special  provisions 
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of  law^  still  less  of  law  canying  a  penalty  of  a  criminal  or  quasi 
criminal  character^,  where  the  matter  can  be  adjusted  on  the  ordi- 
nary principles  of  the  general  law  of  eoniract. 

Consequently  the  forest  oflScer  will  perceive  that  while  some 
of  his  powers  are  given  him  by  the  Forest  law  and  others  by  the 
General  Criminal  law^  and  while  he  is  by  law  prohibited  from  doing 
certain  things^  and  in  a  few  cases  threatened  with  criminal  penalties^ 
in  the  greater  part  of  his  official  duty  he  is  subject  only  to  depart- 
mental or  general  official  rules  and  obligations,  which  may  entail 
fine,  censure,  or  dismissal  (according  to  his  rank  and  circumstances) , 
and  which  derive  their  force  from  the  law  of  contract.  Just  as  it 
was  in  the  case  of  the  duration  of  his  service,  so  it  is  in  these 
matters.  If  he  is  what  is  called  a  "  Covenanted  '^  officer,  he  will 
probably  have  put  his  name  to  express  clauses  binding  him  to  obey 
the  rules  and  orders  of  hii  service,  heretofore  made,  or  hereafter 
to  be  made,  by  competent  authority.  But  even  if  he  has  not 
signed  a  covenant,  he  is  nevertheless  held,  on  obvious  principles  of 
general  law,  in  accepting  service  with  Government  jn  any  grade 
or  rank,  to  enter  into  an  imjplied  contract  to  accept  the  remunera- 
tioD,  terms  of  service,  rules  of  leave  and  pension,  issued  by  au- 
thority,  as  well  as  to  render  obedience  to  superiors.  He  contracts  to 
accept  and  abide  by  all  service  prohibitions  and  to  fulfil  all  duties^ 
as  to  inspection,  work,  keeping  accounts,  and  all  other  matters 
whatsoever,  which  find  place  in  the  Codes  and  circular  orders,  or  are 
within  the  power  of  his  superior  officers  (according  to  the  rules  of 
service)  to  prescribe^. 

It  may  be  that  a  difference,  which  at  best  is  rather  apparent 
than  real,  exists  between  private  contracts  of  service  and  public. 
In  private  service  the  terips  are  expressed  at  the  outset  and  cannot 

*  This  will  receive  a  general  illnutration  when  I  come  to  speak  of  the  special 
rules  about  appointment  of  forest  officers  and  compare  them  with  the  Police  Force. 

^  It  will  be  observed  therefore  that  the  force  of  a  Departmental  Code,  like 
that  of  the  Forest  Department,  is  not  a  "force  of  law"  like  the  Forest  Act  or 
rules  made  nnder  it;  but  its  force  is  that  it  consists  of  rales  of  service  which  forest 
oSeen  by  their  cofUraet  of  service  (ire  hound  to  obey. 
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afterwards  be  varied  without  the  consent  of  the  employ^.  But 
with  Government  service  it  is  nnderstood  that  the  welfare  of 
the  Department^  and  of  the  public  generally^  may  demand  that 
roles  should  be  modified  and  new  rules  made^  so  that  the  service  may 
be  as  efficient  as  possible,  and  the  public  advantage,  in  the  proper 
conduct  of  public  business,  secured.  But  in  the  former  case  there 
may  be,  and  in  the  latter  there  always  i#,  an  expressed  or  implied 
agreement  to  accept  any  alterations  in  terms  that  may  be  necessary. 
Such  changes  never  of  course  amount  to  any  absolute  or  1^1 
injustice  constituting  a  breach  of  contract  (as  e^.^  if  Govern- 
ment were  suddenly  to  require  all  its  servants  to  work  without 
salary). 

And  I  may  here  add  that  Government  always  recognises  the 
duty  of  making  known,  by  the  due  publication  of  circulars,  &c., 
any  such  terms  of  service,  or  alterations  in  them.  I  apprehend 
that  a  public  servant  would  have  a  good  case  if  he  were  dismissed 
for  breach  of  a  particular 'rule,  and  he  could  show  that  he  waa 
unaware,  and  had  no  means  of  becoming  aware,  of  the  rule. 

Section  II. — ^Thb  appointment  of  Forest  Officers  and  orga- 
nization OF  THE  Service. 

§  \,—The  Forest  AcU. 

In  the  Indian  Forest  Act,  as  I  said  before,  no  titles  or  grades  of 
forest  officers  are  specifically  provided.  The  different  official  desig- 
nations, and  the  gradations  of  rank  and  pay,  the  age  and  qualifica- 
tions of  nominees,  and  so  forth,  are  executive  matters  and  are  pre- 
scribed by  authority  of  Government  in  the  Forest  Department  Code^. 
The  Act  only  speaks  of  ''  Forest  Officers ''  generally,  and  this 
term  is  defined  to  include  any  person  (by  whatsoever  designs* 


>  Bj  the  French  Law,  and  some  of  the  German  Laws,  many  of  theM  matten  are 
prescribed  bj  law.  In  France,  for  example,  the  age  at  which  a  person  caii  be  sp- 
pointed  to  a  forest  ezecutiTe  oflBce  is  fixed  bj  law  at  25  jears,  with  a  power  io  Got- 
cmmeut  to  grant  dispensation  in  certain  cases. 
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lion  called)  whom  the  Governor-General  in  CoanciP  or  the  Local 
Government  (or  any  officers  to  whom  the  power  of  appointment  is 
delegated  by  either)  appoints  by  name  or  ^ex-officio '  to  do  any- 
thing required  to  be  done  by  the  Act^  or  rules  made  under  it^  by  a 
forest  officer. 

This  might  at  first  sight  give  rise  to  a  doubt^  because  the 
authorities  mentioned  do  not^  in  fact,  appoint  forest  officers  in 
this  way.  A  gazette  or  other  order  of  appointment  merely  states 
that  so  and  so  is  appointed  to  be  a  Conservator,  a  Deputy  Con- 
servator, an  Assistant  Conservator,  or  Sub-Assistant  Conservator 
of  Forests^  or  Fofest  Banger,  a  Forester,  or  a  Forest  Guard  ;  and  is 
posted  to  such  a  province  or  forest  division  in  the  province. 

This  difficulty  is  got  over  by  making  rules  under  section  76  of 
the  Act.  Such  rules  can  set  forth  that  all  the  officers  now  appointed, 
or  hereafter  to  be  appointed,  with  these  titles,  are  forest  officers 
under  the  Act,  and  there  the  duties  and  powers  of  the  different 
grades  are  specified^^. 

The  Burma  Act  has  avoided  all  difficulty  of  this  kind  by  de- 
claring that  ''Forest  Officer''  means  all  persons  appointed  (by 
the  authorities  stated)  to  be  Conservators,  Deputy  Conservators, 
Assistant  Conservators,  &c.,  &c.,  or  to  discharge  any  function  of  a 
forest  officer  under  the  Act  or  rules.  (This  latter  addition  includes 
the  case  of  civil  officers  appointed  to  do  certain  acts  in  places 
where  a  regular  forest  staff  has  not  yet  been  constituted.)     In 

>  Officers  appointed  at  home  bj  the  Secretary  of  State  are  nevertheless  formally 
appmnted  Assistant  Consenrators^&c,  by  the  Goyemor-General  in  Council,  on  arrival 
in  India. 

i*  As  an  example  of  how  this  is  done  I  give  the  mles  issued  under  section  75 
(<m  ibis  subject)  by  the  Pan  jab  Government,  ss  follows : — 

No.  63SF,^  Noiifleaiioti, — The  Lieutenant-Governor  is  pleased,  under  section  76 
of  Act  VII  of  1878  (The  Indian  Forest  Act),  to  prescribe  and  limit  the  duties  of 
Forest  Officers  •••••••••by  the  following  rules : — 

(1)  The  Conservator  of  Forests,  all  Deputy  Conservators,  Assistant  Conservators, 
8  ab- Assistant  Conservators,  Forest  Rangers,  Foresters,  and  Forest  Guards  are 
appointed  to  do  all  acts,  and  exercise  all  powers  that  are  prescribed  by  the  Act,  or 
by  RnlM  made  under  it,  to  be  done  by  a  forest  officer  or  by  any  forest  officer. 

(2)  The  forest  officers  mentioned  in  the  first  column  of  the  following  schedule 


414 


MANUAL   OP   JURISPRUDENCE   FOR    FOREST  OFFICERS. 


consequence  of  this  definition^  the  Act  throughout  prescribes  every- 
thing to  be  done  either  by  "  a  "  or  *'  any ''  forest  officer,  or  by  *'  a 
forest  officer  specially  empowered.  '*  All  that  is  necessary  is  that 
the  Local  Oovernment  should  notify  what  individual  officers  or 
classes  of  officers  may  act  under  the  difiEerent  sections ;  the  officers  so 
specified  are  those  "  specially  empowered ''  as  regards  those  sections. 

shall  exercise  the  powers  under  the  sections  of  the  Act  mentioned  iu  the  second 
column  of  the  same  oppofiito  each  class  of  officers  respectively  : — 


«  i;  P 

5|i. 

Class  of  OflBcers  empowered. 

Brief  description  of  natase  of  povers  coBferred. 

ft 

Seotio 
Act 
whic 
aref 

I. — All  Deputy  Conservators, 

20 

To  publish  translation  of   notificatioatf 

Assistant    Conserrators 

reserved  forests. 

and  Sub-Assistant  Con- 

servators,     when       in 

25 

To  notify  seasons  during  which  the  kindlinf , 

charge  of  Forest  Divi- 

&c., of  fire  b  not  prohibited. 

sions. 

45 

To  notify  depots  for  drift  timber,  hfi. 

46 

To  issue  notice  to  claimants  of  drift  timber, 
&c. 

47 

To  decide  claims  to  drift  timber,  &c. 

50 

To  receive  payments  on  account  of  drift 
timber,  &c. 

60 

To  direct  release  of  property  eeuEed. 

82 

To  talce  possession  of  and  sell  forest  pro- 

< 

duce  for  Government  dues. 

II. — All  Deputy  Contervators, 

25 

To   permit   acts   otherwise   prohibited    in 

Assistant    Conservators 

reserved  forests. 

and  Sub-Assistant  Con- 

servators, Forest  Ran- 

33 

To   permit   acts   otherwise    prohibited   in 

gers,  and  Foresters  when 

protected  forests. 

specially  authorized    in 

that  behalf  by  the  Con- 

servator of  Forests. 

(8)  Conservators  of  Forests  are  empowered  to  exercise  all  or  any  of  the  powen 
conferred  in  the  foregoing  schedule. 

(4)  Conservators  of  Forests  are  empowered,  under  section  24  of  the  Aet  with 
the  previous  sanction  of  the  Commissioner  of  the  Division,  to  stop  ways  and 
courses  in  reserved  forests,  subject  to  the  provisions  of  that  section. 
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§  2. — No  provision  for  Enrolment. 

There  is  no  special  process  of  enrolment  even  for  the  '^  rank  and 
file "  or  the  protective  staff  of  the  forest  service.  In  the  case  of 
the  Police  force^  for  example^  each  officer  is  furnished  with  a 
fonnal  certificate  of  service^  and  then  the  law  provides  that  he  is 
vested  with  the  powers^  functions  and  privileges  of  a  Police  officer. 
The  Inspector-General  of  Police  can  make  rules  under  the  Act 
regarding  equipment  and  organization.  By  law^  Police  officers 
are  bound  not  to  be  absent  without  leave^  not  to  resign  without 
giving  two  months'  notice^  not  to  trade,  not  to  break  rules  wilfully, 
nor  to  exhibit  cowardice,  nor  offer  personal  violence  to  persons  in 
their  custody ;  and  a  breach  of  any  of  these  rules  gives  rise  to  a  fine 
or  loss  of  pay,  and  also  to  a  criminal  penalty  of  three  modths'  im- 
prisonment and  fine^ 

There  is  however,  as  a  matter  of  principle,  a  dislike  to  invoke 
the  aid  of  criminal  law  and  penalties  whenever  contract  obligations 
may  possibly  suffice,  and  therefore  these  legal  provisions  have  not 
been  enacted  in  the  case  of  forest  officers.  It  might,  therefore^ 
happen  that  a  forest  officer,  suspended  for  misconduct,  might  defy 
his  superiors,  by  giving  a  month's  notice  (as  the  service  is  on  month- 
ly salary)  to  quit,  or  might  leave  without  notice  (forfeiting  his 
right  to  pay),  and  he  could  do  so  with  impunity^  the  only  remedy 
being  an  action  for  damages.  But  this  and  other  acta  of  mis- 
feasance may  be  guarded  against  by  making  it  a  condition  of  ap- 
pointment that  the  nominee  should  furnish  security,  of  one  or 
more  solvent  and  respectable  persons,  for  his  good  conduct  and  obe- 
dience to  rules'. 


'  See  Act  V  of  1861  (Police  Act),  sections  7>  8,  9, 10  and  29. 

'  This  condition  Qovernment  has  an  obvions  right  to  insist  on  before  giving 
an  appointment ;  bat  the  matter  has  not  yet,  as  far  as  I  am  aware,  been  the  subject 
of  any  official  orders.  I  wonld  remark  that  secnrity  should  be  always  either  by 
deposit  of  cash  (in  Government  Savings  Bank  so  as  to  bear  interest)  or  of  Govem- 
rocnt  secnrities,  or  be  the  personal  secnrity  of  persons,  as  stated  in  the  text.  The 
hypothecation  of  land  or  honses  is  very  unsatisfactory,  as  there  is  always  difficulty 
about  realization  even  if  the  value  is  not  doubtfuL 
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§  3. — Punishment,  Suspension  and  Dismissal. 
The  question^  therefore,  of  gsuspendin  a  forest  officer,  jii»i«u^  \m 
for  neglect,  or  dismissing  him  for  misconduct,  depend  on  his  con- 
tract obligation  (implied,  or  expressed  in  a  covenant)  to  obey  tbe 
rules  of  his  service ;  and  these  rules  are  very  clearly  laid  down  in 
the  Departmental  Code'.  In  only  one  case  does  the  Forest  law 
itself  make  mention  of  one  subject  of  service  discipline.  The  De- 
partmental Code  prohibits  a  forest  officer  being  concerned  in  anj 
forest  lease  or  working,  all  trading,  holding  of  land,  &c.  (chapter  I, 

'  In  many  of  the  continental  ilaws  these  matters  are  minntely  regulated  bj  lav. 
As  a  remarkable  example,  I  may  allude  to  the  law  of  public  service  (StaaUdmer- 
ffuetx)  of  Saxony  (7th  March  1885).  Here  various  grades  of  punishmeot  are 
contemplated— (1)  actual  dismissal,  (2)  suspension  for  a  time,  (3)  official  reprimand 
with  or  without  fine  up  to  50  thalers  in  case  of  a  superior,  or  being  put  under  arrest 
for  a  term  not  exceeding  eight  days  in  that  of  an  inferior  officer. 

Actual  dismissal  is  lawful — 

(a)  On  conviction  of  certain  offences  (specified  in  the  law),  or  any  offnce 

punishable  with  imprisonment  for  more  than*six  months,  or  when  the 
public  servant  has  been  aeeused  of  such  offence  but  has  been  aequUt^  io 
an  unsaiirfactofy  way  (details  are  given,  but  would  not  be  intdligible  to 
the  English  student). 

(b)  And  so  in  cases  of  offences  which  are  such  that  public  respect  and  oonfide&e« 

must  be  withdrawn  from  a  public  servant  guilty  of  them. 

(o)  In  certain  acts  expressly  threatened  with  dismissal  in  the  "  J>ien$i  Imttnc- 

tion"  or  standing  orders  of  service  handed  over  to  the  official  on  leoaTing 

his  appointment. 

(<2)  On  becoming  bankrupt. 

•  •••••  • 

In  all  cases  of  notice  of  dismissal  an  opportunity  of  making  a  defence  is  to  be 
given. 

The  lesser  punishments  indicated  above  may  be  inflicted  according  to  diesxD- 
stanoes. 

First  the  reprimand  is  tried,  then  the  suspension,  which  in  itself  op^ntei  as  a 
'  second  reprimand ; '  and  after  the  second  reprimand  a  repetition  of  the  aff«BC0 
entails  dismissal.    Offences  so  dealt  with  are— 

(a)  The  officer  has  been  punished  with  imprisonment  for  less^  crimes  tbe 

those  above  stated ; 
(h)  Is  habitually  addicted  to  immoral  conduct ; 

(e)  Lowers  himself  in  the  public  estimation,  espedally  by  habitnallj  coosortitf 
with  low  characters  or  loose  women,  habitual  dmnkennesa,  i«ckle»  g^^- 
ting  into  debt,  gambling,  making  use  of  his  official  position  for  hta  ov^ 
unlawful  benefit,  habitual  ill*temper  and  unaccommodating'  disposidda 
in  his  official  relations  ; 
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section  1^  para.  II) ;  and  the  Act  itself  has  prohibited^  and  therefore 
rendered  penal,  the  breach  of  each  a  rule^  as  far  as  any  trading  in 
timber  and  leasing  or  working  a  forest  is  concerned. 

The  Departmental  Code  also  governs  redaction  in  rank  (sec* 
tions  36*7)  •  Sach  dismissal  in  the  superior  g^des  and  in  the 
inferior  is  similarly  provided  for  in  section  46.  Subordinate 
officers  are  also  liable  to  fine  under  section  47. 

§  4. — Duties  of  Forest  Officers. 

So  also  the  Code  lays  down  the  departmental  duties  of  forest 
officers. 

The  intention  is  gradually  to  divide  the  service  into  distmct 
classes^  the  lower  being  purely  protective;  the  next  executive, 
carrying  out  surveys^  demarcation^  plantings  fencing,  fellingi 
thinnings  and  all  other  works ;  and  the  highest  being  the  controlling 
sitaff^  the  duty  being  to  give  instructions  as  to  what  work  is  to  be 
done  and  how,  and  to  see  by  constant  inspection  that  it  is  going  on 
properly,  and  that  all  grades  do  their  duty  effectively. 

At  present,  the  state  of  affairs  does  not  admit  of  this  division 
being  completely  carried  out^as  the  executive  and  controlling 
branches  are  not  yet  completely  separated. 

(d)  Improper  disdosare  of  official  matters ; 

(«)  Habitual  dispoeition  to  revile  publicly  the  internal  roles  and  regnlationa 

of  tbe  State  and  its  officials ; 
(/)  Harsh  and  degrading  treatment  of  subordinates  or  of  private  persons  in  his 

official  relations  with  them,  or  arbitrary  and  capricious  conduct  towards 

inferiors  ; 
\g)  Connivance  with  inferiors  in  the  irregular  or  unfaithful  discharge  of  their 

duty; 
(A)  Neglect  to  give  proper  supervision  and  attention  to  subordinates. 

*  The  French  organization  draws  a  distinction  between  forest  officers  as  **  pripoiS*' 
jKod  as  ^ugenL"  The  former  includes  what  we  should  call  the  protective  staff  only,  the 
jMtter  the  controlling  and  executive.  The  former  are  the  gardes  of  cantons  or  beats 
jixid  tbe  "  hrigadiert  f  the  latter  are  the  **  Conservateurs,"  "  Inspecteurs,  and  Sous 
Jnspecieurs  and  Qardes  G^n^raux."  The  former  only  have  the  power  of  arrest; 
tlx.07  make  the  formal  statement  (coiwto/a^ton)  of  forest  offences ;  and  if  the  latter 
do  1^  same  to  a  certain  extent,  it  is  only  as  secondary  duty  to  enable  them  to 
^«xl£l  their  primary  duty.  The  Ouards  make  the  official  report  and  "  eonsiaiation/* 
t.lmc»  **  agents"  carry  the  prosecution  to  Court  (Code  F.,  171-4)  Manuel  de  Legis. 

2   D 
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In  India  forest  o£BoeiB  bave  to  reoeiye  revenue  paid  into  their 
hands^  and  oonseqaently  to  keep  accounts  of  this  as  part  of  their 
receipts,  along  with  the  funds  they  are  entrusted  with  to  pty  for 
work  done  and  materials  supplied,  &c. 

§  5. — OatA  of  Service. 

In  India  no  oath  or  solemn  affirmation  on  taking  service,  is  re- 
quired by  law  or  by  rules  of  service. 

It  is  not  thought  necessary*  A  good  man  will  do  his 
duty  without  such  a  formality ;  a  bad  man  will  hardly  be  much  in- 
fluenced by  it.  In  either  case  the  general  law  and  the  respon- 
sibility under  contract  of  service  are  better  guarantees  for  effective 
service  than  oath^ 

On  the  other  hand,  the  Police  law  might  well  be  imitated  in 
giving  a  formal  certificate,  the  retention  of  which  after  dismissal 
should  be  made  penal ;  and  above  all  the  Saxon  plan  of  giving  a 
'^ diemi  instruction,'*  or  printed  form,  showing  briefly  the  main 
heads  of  service  obligation,  and  the  acts  which  entail  dismissal,  U 
worthy  of  adoption  in  ludia. 

§  6. — Uniform. 
At  present  also  no  standard  or  official  orders  have  been  issued 
about  uniform,  but  as  the  service  develops  this  will  be  necessary. 


latioQ  Forerti^re.  A.Pnton,  Fuii  1876^  pages  60  and  118).  In  Fnnee  foamt  oftoen 
luLTe  nothing  to  do  with  realinng  revenue  or  with  ci?U  raite,  nor  can  they  w|»»»g^ 
the  State  in  anj  qneetion  of  proprietary  rights  exchange,  and  grant  of  rightii  he 
(Op.  din  pp.  57-8  and  93^). 

*  This  view  is  not  taken  on  the  Continent.  The  laws  alwnyi  (■■  £er  as  I  am  svsre) 
veqnire  an  oath  of  serriee.  (See  for  example  Gode  For.,  Art.  5).  Similar  importaaoe  if 
attached  to  nnif  orm  as  indicating  to  the  pnhlic  the  service  and  rank  of  the  wearer. 
(See  Art  84^  Ord.  B^,  which  requires  forest  oiBcers  on  dnty  to  he  in  onifsrv.) 
When  the  forest  officer  draws  up  his  procit  «er6«2,  a  docoment  of  whU  I  sbaJ 
ipeak  hereafter,  statittg  the  facts  of  forest  cases  which  have  come  nnder  his  cAetl 
notioe,  the  f6rm  always  states  that  at  the  time  he  had  dnly  taken  the  oath  of  Krrks 
and  was  clothed  with  the  distinctive  marks  of  office  (auemtenUg  ei  mSiutdetmmtfm 
iKit<tNcitMff  da  iiot/oaelioM),  see  Gode  For^  Art  lG(i  and  the  forms  given  in  the  G«^ 
Forestier.  8o  under  the  Fknssian  law  (see  Eding,  p.  182^  theforest  ofteer  is  joiti- 
ilsd  in  QSKDg  his  weapons  in  special  cireomstanees,  hnt  he  mmH  be  ta  mmififm  cr 
with  a  badge  of  authority  (m  UmiflHrm  odtr  mU  eimem  amildckm , 
saasiv^* 
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Becaase  it  is  important  that  persons  who  may  be  warned,  prevented 
from  doing  certain  acts,  and  even  arrested,  by  a  forest  officer,  should 
be  able  to  know  by  his  dress  and  badges,  who  he  is  and  what  j^rim^!^ 
f<uie  is  his  official  position.  As  a  matter  of  practice,  the  snperior 
staff  wear  nothing  in  the  way  of  uniform  or  distinctive  mark,  and 
the  subordinate  staff  wear  a  sort  of  uniform,  but  not  the  same  in 
all  provinces,  or  even  in  all  divisions  of  one  province,  and  are 
famished  with  a  badge.  It  is  desirable  that  this  should  be  put  on  a 
proper  footing,  because,  under  section  171  of  the  Penal  Code,  it  is  a 
criminal  offence  for  a  person  not  belonging  to  a  certain  class  of 
public  servants  to  '^  wear  any  garb  or  carry  any  token  **  resembling 
any  garb  or  token  used  by  that  class  of  public  servants.  It  is 
true  that  there  is  nothing  said  about  the  ''  token "  (it  may  be  a 
^^chaprfa"  or  badge  or  a  truncheon  or  a  weapon  of  pattern)  or 
the  uniform  being  prescribed  by  rule  of  any  kind ;  it  is  merely  that 
such  garb  is,  as  a  fact,  usually  worn  by  the  class  of  public  servant 
in  question.  Still  the  official  regulation  of  these  matters  is  desir- 
able and  would  prevent  questions  arising^. 

SECTION  III. — ^Thb  Special  Obligations  of  Forbsi  Officbbs 

X7NDEB  THB  FoBEST  AND   GbNBBAL  LaW. 

§  \.^-^Noi  io  trade. 
In  order  that  the  undivided  time  and  attention  of  forest 
officers  may  be  given  to  their  duties,  as  well  as  to  keep  them  free, 
in  the  general  estimation,  from  suspicion  of  any  interest  in  work 
gx>ing  on,  it  is  prescribed  by  law  (Indian  Act,  section  74 ;  Burma, 
section,  73)  that,  except  with  the  written  permission  of  the  Local 
Government,  no  forest  officer  ''  shall,  as  principal  or  agent,  trade  in 
timber  or  forest  produce  or  be  ^  or  become  interested  in  any  lease  of 

*  In  France  the  uniform  and  aocontrements  of  aU  grades  are  laid  down  in  the 
Ordonnanoe  B^glementaire,  Art.  18,  and  the  decree  of  17th  November  1862  (see  page 
103  of  the  pocket  edition  of  the  Forest  Codes).  See  also  the  preceding  note  regard- 
ing^ the  oath  of  service. 

'  So  that  if  before  the  Act  came  into  force  he  held  any  sach  contract  he  most  at 
once  ^t  free  of  it 
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any  forest,  or  in  any  contract  for  working  any  forest,  whether  in 
British  or  foreign  territory. " 

There  is  also  a  prohibition   in  section  11  of  the  Departmental 
Code,  which,  being  obligatory  on  the  service  (as  I  haye  explained) 

by  contract,  also  places  him  under  a  legal  obligation.    This  paragraph 

« 

runs  as  follows  :— 


"  Except  with  the  permission  in  writing  of  the  Local  Government 
no  forest  officer  shall  acquire  or  continue  to  hold  cultivated  land,  or 
land  intended  to  be  cultivated,  or  forest  land,  in  any  province  to 
which  he  is  temporarily  or  permanently  posted,  or  with  the  admin- 
istration of  which  he  is  concerned. 

'*  In  the  case  of  forest  officers  who  are  natives  of  India,  and  who 
may  possess  or  acquire  landed  property,  ancest^  or  other,  it  will  be 
sufficient  that  a  detailed  report  of  the  situation,  nature,  and  extent  of 
such  property  be  furnished  to  the  Conservator  of  Forests,  who  wil], 
under  the  control  of  the  Local  Government,  pass  such  orders  as  may 
be  necessary. 

8 
«  «  »  «  « 

"  Unless  specially  authorized  by  the  Local  Government,  forest  officers 
must  abstain  from  any  investment  (though  of  itself  unobjectionable), 
which  interests  them  privately  in  afEairs  or  undertakings  of  the  kind 
with  which  their  public  duty  is  connected. 

**  And  generally  it  is  a  rule  of  service  that  no  forest  officer  is 
permitted  to  engage  in  any  speculation  or  mercantile  transaction  of 
such  a  nature  as  to  engross  his  attention  and  divert  it  from  his  pubHc 
duty,  or  such  as  to  give  rise  to  a  belief  that  his  official  position  may 
have  had  influence  by  obtaining  favourable  terms  or  otherwise  in  res- 
pect of  such  transactions. 

*'  The  above  provisions  apply  to  officers  of  the  superior  sta^  as 
well  as  to  forest  rangers,  foresters,  forest  guards,  and  members  of 
office  establishments." 

An  o£Pence  against  either  the  section  of  the  Forest  Act  or  the 


*  Tlie  li&«  omitted  rapeat  wmrhmtm  soctioii  74  of  tha  India  Forert  Ac^  alicvi(r 
qnotod. 
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service  rale  in  the  Code*  would  be  punishable  nnder  section  168 
of  the  Indian  Penal  Code^^. 

§  2. —  Fexafioui  use  of  lawful  Powers. 

The  Forest  Act  provides  a  penalty  against  Police  or  forest 
officers  who  "  vexatiously  and  unnecessarily "  seize  any  property 
under  colour  of  seizing  property  liable  to  confiscation  under  the  Act 
(Indian  Act,  section  61;  Burma  Act,  section  61)^. 

§  3. — *Other  Obliffaiions, 

But  besides  these,  the  general  law  under  the  Indian  Penal  Code 
lays  certain  obligations  on  all  public  servants :  and  forest  officers, 
no  less  than  others,  would  be  liable  to  prosecution,  as  such  public 
servants,  for  breach  of  the  provisions. 

I  shall  here  only  allude  to  such  sections  as  it  is  possiblci 
in  practice,  to  require  reference  to  in  the  Forest  service. 


'  With  reference  to  the  definition  of  the  termi  "  iUegal  "^'*  legaUj  bonnd''  in  the 
Penal  Code,  the  term  "  legally  hound  "  is  applicahle  to  everything  (a)  which  is  an 
offence,  or  (h)  is  prohibited  by  law,  or  (c)  which  furnishes  a  ground  for  civil  acHon. 
Any  breach  of  a  service  rule  or  obligation  would  at  least  come  under  the  last  of  these. 

Section  169  also  ponishes  the  bidding  at  an  auction  by  a  public  servant  who  is 
bound  not  to  bid. 

^  In  France  (Code  F.,  Art.  4)  the  forest  officer's  employment  is  declared  incom- 
patible with  any  other  office ;  and  the  Ordonnanoe  also  adds  other  occupations  that  he 
may  not  engage  in,  for  instance  he  must  not  trade  in  wood,  or  have  any  trade  in  which 
wood  is  the  principal  material  employed.  Nor  must  he  keep  an  ion  or  sell  drink. 
By  Code  F.,  Art  21,  he  is  barred  (and  certain  of  his  near  relations  also)  from  bidding 
directly  or  indirectly,  or  taking  part  in  purchases  of  forest  produce  put  up  to  auc- 
tion.   The  "  adjudication"  of  sale  would  be  void  and  a  heavy  penalty  due  besides. 

By  the  Saxon  law  (that  alluded  to  in  a  previous  note),  the  public  servant  must 
not  engage  in  any  trade  or  profession  {JErwerbzweig),  nor  in  any  occupation  compati- 
ble with  the  dignity  {w^de)  of  his  office,  or  that  would  conflict  with  his  public 

duty. 

1  As  H.  Futon  neatly  expresses  it,  these  legal  provisions  are  the  counterpoise  to  the 
legal  authority  given  to  forest  officers.  *' La  postibiliU  d'une  peine  est  le  eontrepoids 
de  Vautorite  qui  leur  est  conJUo  **  But  as  M.  Puton  adds,  in  France,  and  I  hope  it  is 
true  also  in  India,  no  case  has  yet  come  up  in  which  these  penalties  have  had  to 
be  inflicted,  and  they  might  well  be  dispensed  with,  seeing  the  sufficiency  of  the 
service  rules  for  control  and  punishment  (Mnnuel,  p.  48). 
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§  4i,'^'Publie  Servant  concealing  design  to  commit^  cr  abetting  an 

Offence* 

A  forest  officer  conoealing,  by  any  act  or  illegal  omission,  a 
design  to  commit  an  offence  which  it  is  his  diity  to  prevent,  or 
making  a  false  representation  regarding  sach  design,  wonld  be  ptin- 
ishable  under  section  119,  Indian  Penal  Code'. 

Shoald  he  go  further  and  actually  aid  in  or  abet  the  offence,  he 
would  be  liable,  under  section  116,  to  double  the  penalty  a  private 
person  would. 

§  5. — Bribery, 

The  offence  of  bribery,  or  as  it  is  technically  called  (receiving 
an  illegal  gratification)',  is  also  one  which  needs  mention. 

The  principal  section  (Indian  Penal  Code,  161)  may  be  exfaib* 
ited  analytically,  thus :— 


{ 


A  pablio  Berranty  or 

A  person  expecting  to  hesi  pablio  servant. 


Who— 

{Accepts  [when  offered  without  overture  on  his  pert]. 
Obtains  [when  there  is  an  overture  on  his  part]. 
Agrees  to  accept  [has  an  anderstanding  with  the  offerer]. 
Attempts  to  obtain  [solicits  for  example,  or  hints  that  he  we>iikl 
like]. 


*  This  does  not  of  ooorse  deal  with  cases  of  negligence,  or  mere  carelesaiMas  in 
eieention  of  dntj.  Bnt  a  forest  gaard  who  allows  cattle  to  trespass  in  a  doeed  fons^ 
or  other  offences  to  happen,  shonld  be  held  responsible  as  a  mattOT  of  serrice  obli- 
gation. 

In  the  French  Code  (Art  6),  there  is  an  excellent  provision  that  guards  are 
(pecnniarily)  responsible  for  forest  offences  that  occar  in  their  beat  (diUtt,  dtjfUt, 
abut,  H  ahrouiUwmmUi,"  offences,  injuries,  and  browsing  by  cattle).  Thej  are  liable 
to  pay  the  fines  and  damages  that  the  delinquent  wonld  hare  incnrred«  naless 
they  have  properly  done  their  dnty  in  discovering  the  offender  and  making  the 
necessary  report  of  the  offenee. 

In  India,  when  a  forest  officer  allows  trespass  and  so  forth  by  negligeiiee  or  in- 
attention to  his  dnty,  the  remedy  is  to  reprimand,  fine,  or  even  dismiss  him  (in  giaie 
cases)  departmentally. 

*  Gratification  need  not  be  money  (Explan,  to  Section  161).    "L^galmnmsra- 
ion  "  is  not  confined  to  Government  pay,  bnt  is  anything  which  "  he  is  peraittsd 

hy  the  Government  he  serves  to  accept," 
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From  any  penoD,  for  himaelf  or/br  a«y  other  person  any  gratification 
other  than  his  lawfnl  remnneration^  as  a  motive  or  reward^  for— 

r  Doing  any  offidal  act 

1  Forbearing  to  do  any  official  act, 

^Showing  f  favour 

(forbcaringto  show  Jdirfavonr 


exercise  of  official  functions* 


JSerrice         # 

[         H 

\  Dts-senrice  i 


C  Rendering  _ 

\  \^  \  ^"^  GoTemment^  or  any  public  servant. 

(  Attempting  to  render 


ia  liable  to  imprisonment  which  may  extend  to  three  years  or  to 
fine^  or  both« 

The  person  who  gives  or  offers^  &c.,  the  bribe  is  liable  as  an 
abettor. 

Nor  is  it  only  this  more  direct  form  of  bribery  that  is  punishable. 
A  public  servant  who  obtains  any  valuable  thing  {e.g,,  a  house^  a 
lease  of  a  house,  a  loan  of  money  on  easy  terms)  either  without 
any  equivalent  or  '  consideration,'  or  for  a  consideration  which  he 
knows  to  be  inadequate,  from  any  person  whom  he  knows  to 
hve  been,  to  be,  or  to  be  likely  to  be  connected,  in  any  way  with  his 
own  official  business  or  thai  of  hie  superior  officer,  or  even  from  a 
person,  who  is  interested  in  or  related  to  a  person  so  connected,  is 
liable  under  section  165,  Indian  Penal  Code. 

So  also  a  person  may  not  venture  to  offer  a  gratification'  to  a 
public  servant  directly,  but  he  may  offer  it  to  a  third  person,  who 

*  Motive  before  the  act^  reward  after  it.  It  is  wholly  immaterial  whether  be 
really  did  the  thing  or  intended  to  do  it ;  it  is  no  ezcose  to  say  "  I  took  bribe  as  a 
moUve  to  do  the  thing,  but  all  the  while  I  never  intended  to  do  it; ''  nor  "I  took  the 
rtward  as  for  a  thing  done,  but  I  have  not  really  done  it "    IBxpkm,  to  Section.] 

'  '*  Government "  here  means  the  (Government  of  India*  or  any  Local  Govern- 
meat  either  in  executive  or  legislative  branches. 

*In  order  that  public  servants  may  remain  not  only  free  from  temptation  to  actual 
offences  but  free  from  suspicion  of  being  influenced,  there  are  various  rules  about 
their  not  accepting  gifts  at  any  time.  By  law  (18,  George  III,  c.  63,  sections  28-6, 
(and  38,  George  IH,  c.  52,  section  62  also),  the  receiving  of  gifts  from  any  of  the 
lodian  Princes  or  any  "  Native  of  Asia  "  by  any  person  holding  office  under  the 
Crown  or  the  East  India  Company  is  forbidden  and  is  punishable;  but  this  does  not 
apply  to  fees  taken  by  lawyers,  physicians,  chaplains,  &c. 
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nnderUkes  to  indwee  by  corrupt  or  iUegal  mean$  (section  162)^  or  to 
use  }dBperiomMli^menee  with  and  so  indooe  (section  168)  the  public 
servftnt,  so  that  he  may  db  or  not  do  something,  or  show  favoar  or 
disfavoQi  in  bis  official  dealings.  This  is  punishable.  In  these  cases 
the  pablks  servant  may  of  coarse  be  entirely  ignorant  of  the  acts 
of  the  others;  bat  shoold  he  abet  them^  he  becomes  liable  to  a 
severer  punishment  under  section  164  than  could  be  given  nndei 
section  162  or  163.  The  illustration  given  explains  this.  A  is  a 
public  servant,  B  is  his  wife.  C  comes  to  B  and  begs  her  to  use 
influence  with  A  to  get  an  appointment  for  C  himself,  or  some  otberi 
and  gives  her  a  gold  bracelet.  Here  B  would  be  liable  under 
section  163  to  one  year's  imprisonment,  but  if  A  knows  of  it  and 
abets  her,  he  would  be  Uable,  under  section  164,  to  three  years'  im- 
prisonment. 

It  is  necessary  that  these  stringent  provisions  should  exist,  but, 
on  the  other  hand,  the  very  stringency  of  them  makes  it  possible 
for  persons  from  motives  of  revenge,  or  to  annoy  a  public  servanti 
whose  duty,  however  faithfully  discharged,  may  be  obnoxioos  to 
them,  to  get  up  false  and  vexatious  charges  of  sucb  offences. 

If  then  a  prosecution  is  undertaken  against  a  public  servant, 
as  iuei,  there  are  certain  preliminary  sanctions  necessary  which  irill 
be  alluded  to  in  their  proper  place. 

§  5.— Jft>tM«  o/  Official  Power. 

There  are  also  some  provisions  of  the  Indian  Penal  Code  which 

are  in  their  nature  to   be  classed  with  section   61  of  the  Forest 

Act,  to  wbich  I  have  already  aHuded.     They  refer  to  cases  where  the 

ait  thotity  or  power  of  a  public  servant  is  misused  with  intent  to  injure. 

It  it  difficult  lometimM,  without  giving  great  offence,  to  refoae  a  preBent.  bet 
a  pablie  officer  ahonld  endeavour  to  explain  the  matter  with  coutety  and  eo  tvoid 
the  gift.  If  it  IB  on  some  formal  ceremony  or  official  occasion,  where  the  gift 
cannot  he  refused,  it  is  accepted  and  afterwards  handed  over  to  the  Qffwensmad 
*U09hakhd»a." 

Only  presents  of  absolutely  no  value,  that  are  mere  complimenta.  aod  tfast  tt 
would  give  offence  to  refuse,  such  as  flowers  or  fruits,  can  be  received,  and  Ubi 
should  be  discouraged,  and  eventually  dropped. 

In  France,  Art.  65  of  the  Ordounance  BeguUtion  aUoluieijf  piohihiti  the 
receiving  of  gifts. 
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In  these  cases  no  bribe  may  Jbe  offered^  but  the  public  servant  is 
actuated  by  a  desire  to  injure  or  annoy  some  person  obnoxious  to 
him. 

A  public  servant  disobeying  any  direction  of  the  law  as  to  the 
way  in  which  he  is  to  conduct  himsolf^  is  liable  under  section  166^ 
Indian  Penal  Code. 

If  it  be  his  duty  to  draw  up  or  translate  some  official  document^ 

and  he  intentionally  does  it  wrong,  to  injure  some  one^j  or  knowing 

that  injury  will  be  likelyi  he  is  liable  under  section  167,  Indian 

Penal  Code. 

§  6. — Offence*  to  screen  Offendere. 

An  offence  similar  to  that  in  section  166,  if  done  in  order  to  save  a 
person  from  legal  punishment  or  diminish  that  punishment,  or  to 
save  property  from  legal  forfeiture  or  other  charge,  is  contemplated 
by  section  217 ;  and  so  an  offence  similar  to  that  in  section  167, 
done  with  this  object,  is  punishable  under  sectjon  218. 

As  a  forest  officer  is  required  to  prevent  offences,  and  has  a 
power  of  arrest,  it  is  possible  that  cases  under  section  221  may 
occur,  in  which  an  offence  may  be  committed  by  a  forest  officer 
intentionally  omitting  to  apprehend  an  offender  or  intentionally 
sofiers  or  aids  his  escaped 

§  1. '^Breach  ofirust. 

Lastly  there  may  be  special  forms  of  the  offence  of  criminal 
breach  of  trusty  when  it  is  committed  by  a  public  servant. 
(Indian  Penal  Code,  Section  409.)  All  these  are  offences  in  which, 
to  make  the  sections  quoted  applicable,  the  offender  must  be  a 
public  servant. 

§  8. — Liabilitiea  indirectly  connecte^^  4)ith  Forest  Worke. 
There  are,  of  course,  many  offe^'     which  may  be  committed 

7  That  IB  quite  another  thing  to  forgery  or  falsifying  accounts,  &c.  These  are 
ptmisbable  under  other  sections  for  forgery,  cheating,  &c. 

'  And  the  person  in  this  case  to  be  arrested.  &c.,  may  be  guilty  of  ^forett  offence, 
for  the  term  "offences"  in  section  221  includes  offences  under  special  laws. 
(Section  4  O.  T.  P.  C.) 

*  The  difference  between  theft,  criminal  misappropriation  and  criminal  breach 
of  inut  has  been  eiplained  in  the  chapter  on  Offences,    See  amte,  p,  814 
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irrespective  of  public  dutji  but  whiqh  oeYertheless  may  poasibly  occur 
in  connection  with  the  public  duty  of  forest  officers^  clerks,  Sec., 
such  as  making  false  entries  in  books  and  fabricating  false  eyidenoe. 
(Sections  192-3^  Indian  Penal  Code). 

Signing  or  issuing  a  false  certificate  (section  197)^  making  a 
false  statement  in  a  declaration  receivable  as  evidence  (section  199), 
causing  disappearance  of  evidence  to  screen  an  offender  (section  201), 
making  a  false  charge  with  intent  to  injure  (section  211),  making  a 
false  document  (section  464,)  and  kindred  offences.  These,  however, 
will  need  no  special  explanation. 

§  9. — Offences  not  actually  erimiual. 

The  liability  of  forest  officers  for  breaches  of  duty  not  amount* 
ing  to  any  criminal  offence,  such  as  negligence,  insubordination, 
drunkenness,  or  immorality  interfering  with  his  public  duty  or 
character  as  a  public  servant,  is,  as  I  have  said,  dependent  on 
departmental  rules ;  fine  or  dismissal  are  the  appropriate  remedies 
according  to  the  rank  of  the  offender,  under  the  appropriate  clauses 
of  the  Departmental  Code. 

§  l^Q.'^SiMpennon  during  Enquiry. 
In  cases  where  a  forest  officer  is  charged  with  misoondact,  or  is 
under  a  criminal  charge  as  a  private  person  (which  chai^  is  dis- 
graceful to  him  as  a  public  servant,  and  conviction  of  which  would 
render  him  unfit  to  be  retained  in  the  service),  he  should  be  suspended 
from  his  duty  during  the  enquiry.  Whether  he  is  reinstated  and 
allowed  his  pay  for  the  time  he  has  been  suspended,  depends  on  the 
result  of  the  case,  and  the  view  taken  of  the  officer's  conduct  by  the 
authorities^^.  In  ordinary  cases  the  head  of  the  department  causes 
an  enquiry  to  be  made,  and  sends  the  case  up  for  orders,  if  he  can- 
not, under  departmental  rules,  dispose  of  it  himself.  In  all  cases, 
the  charge,  the  defence,  and  the  order  passed,  should  be  in  writing. 
As  regards  defence,  it  is  important  (even  if,  in  the  course  of  enquiry, 
the  suspended  officer  has  practically  been  heard,  and  his  excuse  is 

^  See  Qovemment  of  India  Reiolation,  Home  Department,  Ko.  87*  89Ui  July  1S79L 
Thii  Reaolution  alio  acknowledgea  the  right  of  a  perBOD  diamiflMd,  &c.,  to  appeaL 
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known)  still  to  give  him  a  formal  opportunity  for  sabmitting  a 
full  written  defence,  taking  care  that  he  is  furnished  with  the 
necessary  copies,  extracts,  &c.,  to  enable  him  to  know  all  that  is 
charged  against  him,  and  reply  to  all  the  evidence^. 

In  cases  of  officers  not  removable  without  sanction  of  Govern- 
ment', and  when  any  formal  enquiry  or  departmental  investigation 
IB  needed,  there  is  a  special  Act  (XXXVIII  of  1850),  authorising 
Government  to  appoint  a  Commission  or  to  direct  the  Court  or 
Board  to  which  such  officer  is  subordinate  to  hold  a.^'  formal  and 
public ''  enquiry.  Articles  of  charge  are  to  be  drawn  up,  evidence 
is  to  be  beard,  and  in  fact  the  whole  enquiry  is  conducted  much  like 
a  trial  in  Court.  This  Act  is  very  rarely  had  recourse  to  and  this 
brief  notice  of  it  will  be  sufficient. 

Section  IV. — Ths  Peotsction  extbkded  bt  law  to  Forist 

OVPICBRS. 

§  1^ — Civil  Suit  will  not  lie. 

In  the  preceding  section  we  considered  the  obligations  forest 
officers  were  under,  and  the  great  care  necessary  on  their  part  to 
avoid  every  suspicion  that  might  arise  from  their  being  concerned 
in  trading  transactions,  or  from  their  receiving  gifts  of  any  kind  in 
their  official  character.  But  the  very  existence  of  the  necessary 
legal  provisions  iu  these  matters,  may  also  render  forest  officers 
(and  public  servants  generally)  peculiarly  liable  to  unjust  comment, 
and  even  to  malicious  accusation,  since  those  officers  have  often  to 
discharge  a  duty  which  is  displeasing  to  individuals  or  curteils  their 

'Rales  about  tospension,  rabtittence  allowance  daring  it»  and  the  nltimate 
grant  or  refaaal  of  the  pay  accroing  daring  the  term  of  such  tospension,  according  to 
the  result  of  the  enquiry,  are  to  be  found  in  the  note  to  section  64  of  the  Civil 
Pension  Code.  The  Forest  Code  mentions  the  suspension  of  the  tubordinate  staff 
(Forest  Bangers  and  downwards)  by  the  di?isional  officers,  pending  Conservator's 
orders.   (Section  46.) 

'  The  Act  only  alludes  to  officers  in  the  service  of  Government  not  removable 
without  the  sanction  of  Government,  and  *  Government '  is  defined  in  the  Act  to  mean 
the  GoYemor-Genaral  in  Council,  and  the  Governors  and  Lieutenant-Governors  of 
Provinces. 
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liberty^  and  so  may  give  rise  to  feelinge  of  enmity  and  an  anworthj 
desire  of  revenge. 

Forest  oflScers,  therefore^  are  protected  by  law,  both  as  regards 
civil  Baits  and  criminal  prosecutions. 

In  the  first,  by  section  73  of  the  Indian  Act,  no  civil  rait 
will  lie  against  any  public  servant  for  anything  done  by  him  in 
good  faith  under  the  Act^,  Nor  can  a  forest  officer  be  held 
liable  for  loss  of  timber  taken  charge  of  under  section  45  of  the  Act, 
or  stored  at  a  depdt  under  section  41 ;  unless,  of  course,  there  it 
fraud  and  malice^.    {See  Sections  43  and  49  and  Burma,  section  79.) 

*  Or  under  Bales  made  under  it;  though  this  is  not  stated,  it  would,  I  tbiok 
without  douht,  be  so  decided.  (See  Banna  Act,  section  72).  A  similar  provisioa  oi^ht 
to  be  added  to  the  Forest  Begalations  of  Hazara  and  Ajmer  and  to  the  B«nr 
Bules. 

^  See  also  under  the  head  of  Agency  in  the  Chapter  on  Contract  Law.  It  mij  be 
useful  here  to  refer  to  the  English  Law,  as  ezpluned  in  Broom's  Constitutioxial  Lav 
(Edn.  1866,  pages  618-9).  The  author  says  that  an  action  will  not  lie  against  a  pab- 
lio  agent  for  anything  done  by  him  in  his  public  character  or  employment,  tboo^ 
alleged  to  be,  in  the  particular  instance,  a  breach  of  such  employment  and  oonstitnt* 
ing  a  particular  and  personal  liability.  And  no  such  person  is  nnderitood  persoaillj 
to  contract. 

On  principles  of  public  policy  an  action  will  not  lie  against  a  person  actb^ 
in  a  public  character  and  situation  which  from  its  very  nature  might  expose  him  to^a 
infinite  multiplicity  of  actions,  at  the  instance  of  any  person  who  might  sa^^ 
himself  aggprieved.  The  very  liability  to  such  suits  would  in  all  probability  prerent 
any  prudent  person  from  accepting  any  public  situation  at  such  hasard  or  peril  to 
himself. 

But  he  might  be  liable  for  an  act  or  tort,  wrongful  in  itsdf  and  iajorioai  t^ 
another.  If  such  an  act  was  done  under  orders,  or  in  the  belief  that  it  was  aothomei 
and  lawful,  the  priaciple  was  laid  down  in  the  case  RogerM  rersua  Duti,  qaoted  br 
the  author  I  am  alluding  to.  "  But  let  us  assume,"  snid  the  Court  in  that  case, "  ibit 
the  particular  act  complained  of  is  to  be  viewed  as  the  act  of  Oovernmeat,  and  lbs: 
in  the  part  which  the  defendant  (the  public  servant)  took,  he  acted  merely  ts  !b# 
officer  of  Oovernment,  intending  to  discharge  his  duty  as  a  public  servant  in  p«rt'«ct 
good  faith  and  without  malice,  general  or  particular,  against  the  pUintiC  Ev^^ 
on  this  assumption,  if  the  act  complained  of  was  wrongful  as  against  plaintiff  *^^ 
produced  damage  to  him,  he  (the  plaintiff)  must  have  the  same  remedy  by  tct^'^ 
against  the  doer,  whether  the  act  was  his  own,  spontaneous  and  unauthorised,  or  viie- 
ther  it  was  done  by  order  of  the  superior  power.  The  civil  irresponsibility  of  tl.' 
supreme  power  for  tortious  acts  could  not  be  theoretically  maintained  witii  cy 
show  of  justice  if  its  agents  were  not  personally  responsible  for  them :  Id  ta>^ 
cases  the  Government  is  morally  bound  to  iudemuify  its  agent    *    *    *t  ^"^^ 
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§  2.'^Criminal  Prosecution.  • 

The  Burma  Act^  besides  mentioning  civil  suits^  also  specifically 
mentions  a  criminal  prosecntion  which  the  Indian  Act  does  not. 
Bat  the  same  result  is  practically  attained  by  the  provisions  of  the 
General  Criminal  Law  (Indian  Penal  Code)^  Which  declares  in 
section  79  that  nothing  is  an  offence  which  is  done  by  a  person 
who  is  justified  by  law  in  doing  it,  or  who^  by  reason  of  a  mistake 
of  fatei  (not  a  mistake  of  lafo)^  in  good  faith  believes  himself  to 
be  justified  in  doing  it. 

I  may  here  mention  that  a  subordinate  officer,  if  ordered  by 
his  superior  to  do  an  act  which  was  criminal  or  clearly  illegal, 
would  not  be  justified  in  doing  it.  The  circumstances  might 
be  such  as  could  make  it  only  just  for  the  Oovernment  to  exercise  its 
prerogative  of  pardon,  but,  as  a  matter  of  law,  a  conviction  would 
be  good.  Even  the  orders  of  Government  would  not  be  a  protec- 
tion, unless  the  circumstances  were  such  that  the  whole  transaction 
was  ^'  an  act  of  State ''  (as  for  example  during  war,  &c.)  and  beyond 
the  cognizance  of  the  Courts^. 

§  S, '^Sanction /or  Prosecution  in  certain  cases. 

But  even  supposing  a  public  servant  has  actually  committed  an 
offence,  taken  a  bribe,  or  what  not,  as  such  public  servant,  it  is 
not  lawful  for  every  one  to  institute  a  prosecution  as  he  might 
against  a  private  person. 

A  public  servant  of  such  a  rank  that  he  is  not  removable 
from  his  office  without  the  sanction  of  Government  (which  is  a 
roAtter  either  determined  by  some  Act,  or  by  departmental  rules). 


the  rigbt  to  compensation  to  the  party  injured  is  paramonnt  to  this  con- 
sideration, that  is  to  say,  special  circamstances  may  render  even  a  public  servant 
personaUy  responsible  for  acts  bond  fide  done  by  him  on  behalf  of  the  public,  which 
JO  t.lie  contemplation  of  the  law  injuriously  affects  another."    {Op,  ci<./pp.  619-20.) 

The  bead  of  the  department  cannot  be  made  liable  for  the  remissness  of  his 
sabordinates  (Broom,  p.  244). 

^  For  further  particnlnrs  see  note  in  Mnyne's  Penal  Code  (9th  £dn.),''page  55,  and 
(  Constitutional  Law  (fidn.  of  1866),  page  621. 
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cafU  only  be  proeecuted  for  an  offence'  committed  by  him »» hit 
capacity  of  pablic  servant,  '^  with  the  sanction*  or  under  the  direc- 
tion of  the  Qovernment  having  power  to  order  his  removal  or  of 
some  officer  empowered  on  this  behalf  l)y  such  Government  or  of 
some  *  *  authority  to  which  such  public  servant  is 
subordinate,  and  whose  power  to  give  such  sanction  has  not  been 
limited  by  such  Government*^,  and  the  section  goes  on  to  say  that  no 
such  public  servant  shall  be  prosecuted  for  any  act  purporiing 
to  be  done  by  Urn  in  the  discharge  of  his  duiy,  unless  with  the 
sanction  of  GovernmmL 

It  will  be  observed  that  this  protection  is  given  to  the  superior 
ordei's  of  public  servants.  Those  removable  by  any  authority  other 
than  Government  itself  (and  not  by  judicial  officers)  may  be 
prosecuted  without  sanction^. 

It  will  also  be  observed  that  this  sanction  only  refers  to  cases 
where  the  public  servant  is  accused  as  such :  thus,  if  a  forest  officer 
were  to  commit  a  theft,  he  could  be  prosecuted  like  any  one  else, 
for  the  offence  has  nothing  to  do  with  his  being  a  pablic  servant ; 
but  if,  as  a  Forest  Ranger,  he  took  a  bribe  to  allow  cattle  to  graze 
(for  example),  here  his  being  a  public  servant  is  the  essence  of  tk 
offence :  so  if  he  forged  a  public  document,  but  not  if  he  forged  a 
bond  or  a  relation's  will,  which  had  only  reference  to  his  private 
personality. 

It  may  always  happen  that  a  forest  officer,  prosecuted  and  con- 
victed of  an  offence  as  a  private  individual,  might  be  so  affected  Id 
character  and  in  public  estimation  by  the  result  that  he  would  be 
unfit  for  retention  in  the  public  service,  and  so  the  fact  of  his 

*  An  offence  againBt  the  Indian  Penal  Code  or  amf  other  law:  ''offaoce"  bu 
not  the  restricted  meaning  in  the  Criminal  Procedure  Code  as  it  has  in  the  bdiaa 
Penal  Code. 

7  Crimhial  Procednre  Code,  section  193:  the  words  omitted  refer  to  GoQjti  tfi 
Judges  and  do  not  affect  the  point  we  are  considering. 

"  Though  snch  persons  may  he  prosecuted  hy  private  parties  without  any  «■> 
tion ;  if  it  is  intended  to  prosecute 'them  departmentally,  there  may  he  ssrvieB  nbi 
regarding  a  report  to  he  made  to  the  Conserrator  of  Forests.  (See  Foieat  Oepatn»t 
Code,  para.  46.) 
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prosecntion  would  oome  under  official  oognizance ;  bat  that  is  ob- 
viously a  different  matter^  and  has  nothing  to  do  with  the  prosecu- 
tion itselP. 

Sbctiok  v.— Thb  Legal  Powers  of  Forest  Officers. 

§  1. — Power  of  Arrest. 

By  the  Indian  Forest  Act  (section  68)  any  Forest  Officer  (or 
Police  officer)  may  without  orders  from  a  Magi&trat«^^  and  without  a 
warrant,  '^arrest  any  person  against  whom  a  reasonable  suspicion 
exists  of  his  having  been  concerned  (ue.,  as  a  principal  or  abettor) 
in  any  forest  offence,  provided  that  the  offence  was  punishable  with 
at  least  one  month's  imprisonment.  This  power  does  not  extend  to 
offences  against  rules  made  for  the  management  of  "  Protected  " 
areas  except  in  the  case  of  offences  against  a  prohibition  notified 
under  section  29. 

There  must  be  no  "  unnecessary  "  delay  in  sending  the  person 
arrested  before  a  Magistrate  having  jurisdiction. 

The  Burma  Act  (section  68)  has  somewhat  restricted  this  power. 
Here  the  arrest  can  only  take  place  if  the  offender  refuses  to  give 
his  name  and  residence,  or  gives  one  that  is  false,  or  if  there  is 
reason  to  believe  that  be  will  abscond. 

§  2. — Power  to  seize  Property, 

Forest  officers  are  (under  both  Indian  and  Burma  Acts)  entitled 
to  seize  all  forest  produce  in  respect  of  which  there  is  reason  to 
believe  a  forest  offence  has  been  committed,  as  well  as  all  cattle, 
tools^  boats,  carts,  &c.,  used  in  committing  it.  (Section  52.)  This 
subject  has  been  dealt  with  in  the  chapter  on  Forest  Protection,  so 
that  further  notice  is  not  here  needed. 

*  The  Continental  law  nsnally  contains  proyisiona  reqniring  lanction  before  pro- 
aecntiiig  a  foreet  officer.  In  France,  for  example,  forest  officers  can  only  be  prose> 
coted  for  acts  done  in  tbeir  public  character  (faits  rdoHfs  d  Imirs  fancHomM)  with 
preYioiui  sanction.  {Cwra$ion,  L,  page  123.)  This  sanction  is  prescribed  in  detail  by 
the  Ordonnance  B%lem,  Art.  89.  A  Garde  G^n^ral  requires  the  Director-General's 
aanctioD,  for  an  Inspector  the  sanction  of  the  Minister  of  Finance,  and  for  a  Conser- 
▼ator  that  of  the  Conseil  d'  fitat. 


432  MANUAL  OF  JUEISPRtDENCE  FOR  FOREST  OFFICRBS. 

A  mark  has  to  be  pat  on  the  property  seized,  and  a  repoit  made 
at  once  to  the  Magistrate  having  jurisdiction  :  where  property  ig 
seized  and  no  offender  is  found,  then  a  report  to  the  seizing  officer's 
superior  is  alone  necessary  ^^ 

§  8. — Power  to  interpose  and  prevent  Offences. 

Forest  officers  (and  Police  officers)  are  bound  to  prevent,  and 
may  interpose  for  the  purpose  of  preventing,  forest  offences^. 
This  would  naturally  include  the  right  of  warning  people,  and  of 
taking  cognizance  of  persons  wandering  about  in  the  forest  armed 
with  axes,  saws,  &c.,  although  this  latter  is  not  (as  in  the  French 
law)  in  itself  an  offence. 

Forest  officers,  properly  empowered,  are  also  entitled  to  guard 
against  fire,  by  notifying  certain  seasons  during  whiek  only  the 
carrying  of  fire  in  reserved  forests  is  permitted.  (See  section  on 
Forest  Fires) . 

§  ^."^Power  to  demand  Aid  from  certain  Penone, 
This  is  the  place  to  mention  that  in  certain  cases  forest  officers 
are  empowered  to  demand  aid  in  the  execution  of  their  functions. 

At  a  timber  station  or  depdt,  all  servants,  whether  Oovemment 
or  private,  employed  at  such  stations,  may  be  called  upon  to  aid  in 
case  there  is  danger  to  the  property  stored  there,  in  any  emergency 
(such  as  cases  of  flood  or  fire).  (Indian  Forest  Act,  section  44r- 
Burma,  section  46.) 

Forest  officers  may  also  demand  aid  in  extinguishing  forest 
fires,  in  preventing  offences,    and  in  discovering  and   arrestin 


'^  The  Fnmch  law  also  recognizes  a  similar  "  iaine,"  and  there  ia  also  tie 
'*  MSquutre  "  (Pnton,  135).  The  taiiie  simply  leaves  the  property  where  it  is  hat  mib* 
it  inalienahle— no  attempt  to  do  anything  with  it  has  any  legal  effect — it  is  "fr^ 
d^indUponibilUSr  Cattle  can  he  seized,  and  stolen  wood  (C.  F.,,161.  also  C.  F^  81,  Si. 
146, 162).  Sequestre  is  when  the  property  needs  to  he  moved  and  taken  care  of  s»i 
deposited  with  someaone  (Pnton,  140) ;  the  cases  in  which  this  proeem  is  adopbd 
are  expressly  defined  hy  the  law ;  and  it  is  not  made  nse  of  in  other  eases. 

'  Indian  Act,  section  64  (Burma  Act,  id.).  The  French  Code  (Art.  163)  «!▼« 
power  to  arrest  persons  only  when  caught  in  the  act  of  committing  a  forest  eiffcocs- 
This  applies  to  guards,  &c.  (prSposet  not  asfetUs,  see  Pnton,  page  114;  see  s!as 
page  145). 
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oSeDders^  nnder  sectioii  78  of  the  Act — Burma^  section  76.     In  this 
case  the  persons  liable  to  give  such  aid  are-« 

(a)  Rightholders ; 

(b)  Persons  holding  permission  to  take  produce  or  to  graze 

cattle ; 
(e)  the  servants  and  employ^  of  (a)  and  (b) ; 
(d)  every  person  employed  by  Government  or  remunerated 

by  Government  for  services  in  any  village  contiguous  to 

the  forest ; 

and  these  persons  are  also  bound  to  give  information  of  offences 
that  may  come  to  their  knowledge.     (See  page  8£2«) 

§  5.— i<frf  by  Ike  Police. 

Nothing  is  said  in  the  Forest  Act  of  forest  officers  having  a 
right  to  demand  the  aid  of  the  public  force  (Police)  in  searching 
for  stolen  property,  or  in  preventing  offences,  or  arresting  offenders, 
or  in  cases  of  fire.  But  as  in  such  cases  the  Police  are  em- 
powered to  act,  it  is  presumed  that  they  would  be  bound  to  give 
aid  to  forest  officers  acting  in  the  same  way^.  And  of  course 
a  forest  officer  can  call  on  any  other  forest  officer  to  help  him. 

Under  the  Criminal  Procedure  Code,  if  it  was  a  case  of  offence 
of  the  graver  kind  {e.g.,  theft)  cognizable  by  the  Police,  the  Police 
would  be  bound  to  take  up  the  case  on  the  information  of  a  forest 
officer.      Under  the  Forest  Act  also   all  offences  (except  those 

*  See  alao  section  150  of  the  Criminal  Procedure  Code :  this  shows  that  the 
Police  would  he  hoand  to  give  information  to  the  forest  officer.    The  French 
C6de  (Art.  164)  provides:   "The  officers  and  goaids   of  the  Forest  administra* 
tion  have  the  right   to  require  directly  the  aid  of  the  public  force  in  the  re- 
pression of  forest  offences  (both  dilitB^^jVkvet  offences,  and  'contraventions*  or 
minor  ones)  as  weU  as  in  search  for  and  seiznre  of  wood  illegally  cut  or  fraudulently 
0old  or  bought."    Forest  officers  of  all  ranks  form  part  of  the  military  force  of  the 
country  (Put on,  page  158X    Forest  officers  can  therefore  demand  the  aid  of  other 
forest  officers.      In  a  few  Indian  Acts  (e.ff,.  Customs  Act,  VIII  of  1876,  section  25), 
officers  are  expressly  empowered  to  demand  police  aid.    I  take  this  opportunity  of 
stating'  that  the  Forest  force  is  in  its  turn  bound  to  aid  the  Police  or  Magistracy  in 
the  cases  mentioned  in  sections  42-6,  Criminal  Procedure  Code :   these  sections  the 
stadent  should  read. 

2  £ 
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minor  ones  above  alluded  to— Hsiection  61,  Forest  Act)  are  "eo^iza- 
ble'^  by  the  Police;  hence,  according  to  section  156  of  the  Criminal 
Procedure  Code,  the  Police  officer  has  power  to  investigate  sach 
a  case  and  is  bound  to  do  so  (section  167),  if  it  occurred  within 
his  jurisdiction,  unless  the  proviso  to  the  section  appUes. 

§  6.— Pojptff  to  uie  Weapom  or  to  use  Force, 

I  may  also  give  a  passing  notice  to  a  question  which  may 
arise,  viz.,  whether  a  forest  officer  is  justified  in  using  his  weapons 
in  resisting  offences,  &c. 

No  special  rule  is  laid  down  on  this  subject,  but  the  usual  law  of 
the  right  of  private  defence  of  course  applies  to  forest  officers  as  to 
any  others.    This  right  is  stated  in  sections  97-106  of  the  Indian 
Penal  Code,  and,  as  I  have  elsewhere  stated,  it  extends  to  defending 
one's  self  or  the  person  of  any  one  else  against  any  offence  affecting  the 
human  body,  or  one's  own  property,  or  the  property  of  Government, 
or  of  any  one  else,  whether  movable  or  immovable,  against  theft, 
robbery,  mischief,  or  criminal  trespass,  or  attempts  to  commit  these 
offences.    The  right  extends  even  to  killing  the  person  attacking',  in 
those  very  grave  assaults  against  the  person,  which  reasonably  cause 
immediate  apprehension  of  death  or  ffrievoue  hurt  (section  100, 
Indian  Penal  Code),  but  not  otherwise ;  and  in  cases  against  pro- 
perty (section  103,  Indian  Penal  Code)  only  in  grave  cases  of  robbeiy, 
house-breaking  by  night,  or  mischief  by  fire  to  a  human  dwelling  or 
place  used  for  the  custody  of  property,  but  not  otherwise.    In  ali 
other  cases  it  only  extends  to  causing  harm,  short  of  death,  to  the 
wrongdoer. 

In  no  case  does  it  extend  to  doing  more  iarm  Ham  u 
neeeuary  to  effect  the  object  of  defence. 

In  no  case  also  does  it  arise  if  there  is  time  to  apply  to  the 
public  authorities  for  help. 

This  is  only  the  barest  outline  of  the  subject,  and  for  details, 
and  especially  to  see  when  the  right  begins  to  exist,  and  when  it 
ceases,  the  Code  itself  must  be  looked  to. 
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I  may  here  notioe  that  iSApnilic  servant  caases  ctoathi  though 
exceeding  his  real  powers^  but  acting  in  good  faith  and  doing  what 
he  believed  to  be  lawful  and  necessary  for  the  discharge  of  his  duty« 
and  bearing  no  fliwill  to  the  penon  killed^  he  cannot  be  charged 
with  murder^  but  only  with  culpable  homicide*  (Section  SOOf 
Indian  Penal  Code^  JSTpl.  8'.) 

He  Criminal  Procedure  Code  says  (section  46)  that  a  Polie$ 
officer^  or  other  person  authorized  to  make  an  arrest^  may  use  all 
means  necessary  to  effect  the  imrest  if  that  arrest  is  forcibly  resisted ; 
but  this  does  not  extend  to  causing  deaths  unless  the  offence  for 
which  the  arrest  is  made  is  one  punishable  with  death  or  trans- 
portation for  life. 

This  could  not  of  course  deprive  the  officer  of  the  right  to  kill 
the  person  resisting  if  the  reeistanee  woe  so  violent  tkat  it  eameed 
to  the  officer  reasonable  apprehension  that  he  himself  tootdd  be  killed^ 
or  subjected  to  grievous  hurt ;  because^  in  that  case,  the  right  of 
defence  above  aUuded  to  would  come  into  play^. 

§  7. — Power  of  Search  and  Arrest. 

The  powers  incidental  to  an  arrest^  such  as  the  power  of  enter* 
ing  a  house,  breaking  a  door  and  so  forth,  have  been  already  des- 
cribed. And  the  '^ search  warrant''  has  also  been  alluded  to. 
Forest  officers  may  be  invested  with  powers  themselves  to  issue 
search  warrants  (Indian  Act,  section  71 — Burma  70). 

This  power  as  before  remarked  would  be  only  necessary  where 
there  is  a  very  large  timber  trade,  and  the  locality  is  such  that  timber 

'  In  which  cafe  he  oonld,  acoording  to  the  oircamstanoee,  receive  a  modified 
sentenoe ;  for  though,  hy  leotioii  804^  it  might  he  transportation  for  life^  it  might,  if 
the  circnmstancea  were  ao^  he  only  a  short  term  of  imprisonment;  there  is  no 


4  Bj  the  Fmssian  law  (JSding,  page  182),  forest  officers  (who  unst  he  in  nni. 
fonif  or  with  distinctive  marks  of  office,  in  order  to  he  justified  in  so  doing)  may  use 
their  weapons  against  forest  offenders— 

(1)  When  an  attack  (angriff^  on  the  officer's  person  is  made  or  threatened, 

(2)  When  resistance  is  actually  offered,  or  threatened  so  as  to  cause  appro- 

hension  of  danger  (gefdhrliehe  drohung). 
This  use  of  weapons  may  only  be  made  as  far  is  necessary  for  defence.    So  the 
Austrian  hiw  (Forstgesets  of  1852,  Art.  63). 
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pirates  liave  opportmiities  for  oonoealiog  and  maldng  away  witb 

timber. 

§  S.-^Power  to  eondmct  Proseeuiums. 

It  will  naturally  be  asked  what  powers  forest  officers  of  any 
grade  have  to  conduct  prosecutions^  or  to  appear  as  eomplainanfs  in 
a  Criminal  Courts  on  behalf  of  the  State,  to  procure  a  summons 
against  an  offender,  and  conduct  the  case.  It  is  to  be  regretted  that 
nothing  definite  is  laid  down  about  this*  Most  certainly  forest 
officers  ought  to  have  a  definite  standing  before  the  Magistrates' 
Courts  in  this  respect  ^• 

At  present  everything  is  matter  of  inference,  or  at  best  of  the 
permission  of  the  Magistrate.  A  forest  officer  can  certainly  take 
cognizance  of  an  offence  and  arrest  an  offender  and  take  him 
before  a  Magistrate.  Of  course,  therefore,  he  may  appear  on  the  ixial 
(if  one  follows)  as  complainant ;  but  to  be  complainant  is  not  the 
same  thing  as  being  alloi^ed  to  conduct  the  case,  to  examine  or  cross- 
examine  witnesses,  and  address  argument  to  the  Court.  By  the 
Police  Act,  section  24,  it  is  expressly  provided  that  any  Police 
officer  may  lay  information,  act,  investigate  and  prosecute  any  case 
before  a  Magistrate.    By  the  Criminal  Procedure  Code,  section  495, 

'  Ai  in  the  French  Law,  Art.  159  (an  addition  made  to  the  original  Code  in 
1859),  where  it  is  expressly  provided  that  " agents/'— that  is  "administratiTe  "or 
oontroUing  and  ezeontiye  offloers  of  the  rankjof  Qarde  Q^n^ral  and  upwards  but  not 
pr6pos^  <.0.,  guards  of  cantons  or  heats,  brigades,  &c.«)  can  conduct  suits  and  prose- 
cutions on  behalf  of  the  Administration,  both  in  cases  of  d^it  and  eo$iiratm' 
Han  (mi^or  and  minor  offences)  and  in  all  cases  for  compensation.  And  here  I  may 
ag«n  refer  to  the  distinction  made  by  the  Forest  law  between  the  i^^emi  and  the  jir^- 
po44  in  the  matter  of  criminal  prosecutions :  the  officers  who  can  arrest*  mslke  a 
aeiiure,  or  execute  a  search  (tUite  domiciliare)  and  make  formal "  eonstaiaiiau  '*  of 
what  has  oome  under  their  notice  (and  proposes  can  do  all  this)  are  not  the  oilioera  who 
oonduot  the  prosecution  (pomriuite).  The  '^  agents  "  can  never  make  an  arresi  nor 
apparently  a  search  (PuUm,  page  114),  nor  can  the  pr^pos^  ever  oondact  a  eaie^ 
(id.  and  Cod$  ^Ifu,  Otm.  ArU  192).  The  "  agents,"  it  is  true,  can  maka  an  ofliebJ 
record  (eontiatoHan)  of  what  they  see,  but  that  is  only  a  secondary  function,  baeanM 
it  would  be  inconvenient  if  they  could  not ;  otherwise  they  are  kept  free  and  impaitial 
to  prosecute^  Ac  They  are  entitled  to  be  heard  in  argument  (Gode^  For.  174)  aad 
to  appeal  (Code,  For.  188-4).  It  is  also  oonvenientiy  provided  that  forest  gaaids» 
though  they  may  not  prosecute^  may  serve  and  exeemie  Comrt  proenttt  (Oode^  Tot. 
173)  except  wanants  of  execution  by  seixure  of  property. 
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the  Magistrate  may  in  any  trial  before  him  (or  preliminary  enquiry) 
permit  any  person  to  conduct  the  prosecution.  So  the  forest 
officer  might  get  leave  to  prosecute.  Government  might  also 
appoint  forest  officers  ''public  prosecutors''  for  their  own  class 
of  cases^  under  section  492.  In  any  grave  case  the  Govern- 
ment would  appoint  a  public  prosecutor  or  send  a  Government 
Advocate ;  but  this  does  not  remove  the  daily  inconvenience  of 
wanting  a  recognized  locus  standi  for  forest  officers  in  the 
Magistrates'  Courts,  and  the  want  of  some  section  in  the  forest  law 
just  like  the  section  24  of  the  Police  Act,  or,  better  still,  like  the 
French  Code. 

As  to  the  powers  of  forest  officers  to  act  in  civil  suits,  I 
shall  conveniently  defer  my  remarks  to  the  section  on  Government 
suits  in  the  Chapter  on  Civil  Procedure  law  '. 

§  9. — Power  to  compound  Offences. 

I  now  turn  to  other  powers  specially  gfiven  to  forest  officers. 

Officers  specially  empowered  by  the  Local  Government  under 
section  67  of  the  Forest  Act  (Burma  Act,  section  66),  have  the 
right  to  '  compound '  all  forest  offences  (except  those  grave  ones 
specified  in  section  62  of  the  Act).  The  composition  consists  in 
accepting  a  sum  of  money  as  compensation  for  damage  done: 
if  this  is  paid,  the  person  is  set  free,  and  any  property  or  cattle 
seized  is  let  go*^. 

No  person,  it  will  be  understood,  is  in  any  way  bound  to  pay 
the  sum  required.  If  he  thinks  the  sum  too  high,  or  that  he  has 
committed  no  offence,  or  can  show  a  valid  excuse,  he  may  refuse 
to  pay  and  submit  to  be  tried  for  the  alleged  offence  before  a 
Magistrate  B. 

*  In  France,  as  I  said,  the  Forest  Service  has  nothing  to  do  with  purely  civil  Biiit8> 
exodpt  of  conrse  to  give  advice  which  is  often  indispensahle.   (Paton,  p.  93.) 

'  I  have  discnssed  this  matter  at  pages  878-9. 

"  This  is  so  also  in  France  (Code  Forest :  Art.  159) ;  it  is  spoken^  of  as  "  transac- 
tion ^  (transiger  is  the  verb).  The  Forest  "  Agent "  (not  pr^posQ  can  compound  any 
Forest  offence  or  claim  for  reparation,  at  any  time  before  judgment;  and  even  after 
judgment,  but  only  in  respect  of  money  penalties  or  compensation.  This  is  clearly 
expliuned  in  Puton,  pp.  150-1. 
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§  10. — Tie  Fewer 9  under  Perett  Act,  Seeiion  71. 

Lastly,  forest  officers  may  be  inyested  with  certain  special 
powers  under  section  71,  Indian  Forest  Act.  (Burma  Act,  section 
70.) 

Those  nnder  {a)  and  (9)  relate  to  the  survey  of  land,  and  en* 
quiries  into  rights,  and  may  be  required  when  a  forest  officer  is  sent 
on  survey  duty,  preliminary  to  a  settlement  or  otherwise,  or  perhaps 
when  he  is  working  with  a  Forest  Settlement  Officer  without 
himself  being  actually  appointed  Joint  Settlement  Officer  (in  which 
case  he  could  be  vested  with  the  powers  of  the  office).  (Indian 
Act,  Section  8,  and  Burma,  section  10.) 

The  power  under  {e)  relates  to  the  detection  of  ofiences,  and  to 
this  I  have  already  alluded. 

§  11. — Power  to  record  Evidence  on  the  epoL 

Under  section  71  (J)  Burma  70  {d)  power  may  be  given,  which 
is  analogous  to,  but  not  at  all  the  same  as,  that  exercised  by  forest 
officers  under  the  French  Code. 

The  forest  officer  empowered  may  hold  a  preliminary  enqoiiy 
into  a  forest  offenoe  just  as  the  Police  do,  only  with  this  important 
difference  that  he  may  record  evidence  ;  and  this,  provided  it  hoe  been 
taken  in  the  preeenee  of  the  aeeueed^  is  admissible  in  a  subsequent 
trial  before  a  Magistrate,  but  may,  of  course,  be  disproved  or 
contradicted. 

How  oflkers  should  record  evidence  in  such  cases  may  be  leaned 
from  the  section  on  record  of  evidence  under  the  Criminal  Procedure 
Law. 

The  use  of  this  power^  is  very  limited :  it  is  not  intended  to 
be  used  as  a  matter  of  course  in  every  forest  case,  but  only  where 

*  Tbs  stadMit  win  find  a  Terf  deir  and  precise  acoonnt  of  the  fei«rt 
oflcer*!  jNieeit  «erl«l  under  tlie  French  Law,  in  M.  Pnto&'e  Manual  (pages 
180*190).  The  prac^  matX  be  (1)  wtUUm  0^  the  abaenee  of  expreea  legal 
•lowe)  by  the  oAear  himeelf.  mnat  be  (8)  jt^iMd  (not  merdy  marked)  by  hiaB,(3) 
4aM>  (4)  "afinnedL"  that  b  stated  on  oath  before  a  proper  aotiiority  to  be  entir^ 
tmei  whidi  oath  ia  leoordsd  and  dnlj  signed;  and  it  most  (5)  be  registered  (aas  Gads 
>or«  lSS-170).    The  registration  ia  a  mere  fiscal  act  and  of  no  real  imporlanoa 
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the  forest  ofBcer  comes  across  some  case  ia  which  the  witnesses 
are  at  hand^  and  the  accused  is  either  arrested  on  the  spot  or  can 
at  once  be  brought  there ;  also  where  the  facts  are  such  that  the 
evidence  of  them  is  likely  to  disappear  by  lapse  of  time  and  in- 
fluence of  weather,  &c.,  unless  they  be  proved,  and  the  record  of  them 


ss  regHrds  certain  ten  which  may  be  leviable  for  delay.  The  proeh  verbal  most 
abo  (Code.  lost.  Crim.,  Art.  16)  state  the  nature  of  the  offence,  the  circamBtauces^ 
the  time  and  the  place  of  occarrence,  the  proofs  of  it,  and  the  local  or  other  indications 
of  its  occnnence  («.^.,  a  freshly  cat  stomp  of  such  and  soch  a  girth;  ground 
distnrbed,  &e.,  &c.) 

the  proces  verbal  so  drawn  np  may  be  of  two  kinds.    (1)  If  it  is  prepared 

by  two  offleers  eanemrreiUly,  no  matter  what    the  gravity  of  offence  or  amount 

of  fine,  &e^  it  is  positive  proof  (of  all  material  facts  directly  asserted)  and  cannot  be 

contradicted,  except  (1)  by  plea  of  formal  defect  in  legal  requirements,  and  (2)  by  a 

process  called  "  inseription  de  faux,"  that  is  by  a  fonpal  plea  to  the  Conrt  that  the 

proeie  verbal  contains  statements  which  are  false  and  contrary  to  the  facts.    This 

issue  is  then  solemnly  tried  sa  an  incidental  or  side- trial  by  itself;  if  the  objector 

succeeds,  the  procla  verbal  goes  for  nothing  and  cannot  be  amended,  or  supported 

in  any  way.    If  the  objector  fails,  he  is  liable  to  be  fined  at  least  300  fVancs  and 

may  be  prosecuted  for  calumny,  &c.    The  reader  may  think  this  a  tremendous 

power  to  put  in  the  hands  of  the  officers ;  but  it  should  be  borne  in  mind,  that 

the  severity  of  the  rule  is  very  largely  tempered  by  the  fact  that  the  slightest 

disobedience  to  the  precise  rules  of  minute  formality,  is  fatal ;  and  not  only  so,  but 

the  proof  only  extends  to  material   facts  directly  asserted,  that  is  to  say  (as 

H.  Puton  explains.  Manual,  p.  125)  **  those  facts  which  fall  directly  within  the 

cognizance  of  the  senses  of  the  deponents,  and  which  are  not  matter  of  inference  or 

of  supposition  or  estimate  on  their  part.** 

The  result  naturally  is,  that  the  proeie  verbal  to  be  successful  must  be  pre- 
pared with  the  utmost  intelligence,  and  the  most  scrupulous  care  and  accuracy  | 
while,  for  any  thing  like  false  or  careless  statement  in  it,  the  penalty  is  very  severe, 
and  few  officers  would  dare  to  run  the  risk. 

(2)  If  the  procis  verbal  has  been  prepared  only  by  one  guard  or  agents  then  it 
only  carriee  the  previously  deMsribed  degree  of  authenticity  in  minor  cases  (below 
a  certain  amount  of  penalfy),  and  in  cases  above  that  grade,  it  affords  primA  fade 
prtMrfomly,  which  may  be  contradicted. 

If  m  proeie  verbal  is  annulled  for  defeote  of  form,  the  guard,  &c.,  may  be  called 
as  a  witness,  but  not  if  the  proeie  is  set  aside  on  the ''  inscription  de  faux." 

By  the  Pntssian  law,  which  is  simpler  (Eding.  180),  "  public  faith  '*  is  given 
to  a  formal  record  of  fact  (like  the  proeie  verbal),  as  well  as  to  the  valuation 
qf  damage  done,  aa  made  by  the  recording  officer ;  but  the  recordiis  only  primd  facie 
proof  till  the  contrary  is  proved.  Eding  justifies  the  force  thus  reasonably  attached 
to  the  official  act,  by  observing  that  for  the  management  and  protection  of  State 
foccsti  a  carefully  selected  service  is  organized,  and  the  employ^  are  schooled  to 
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secured,  at  once.  It  would  not  of  course  be  applied  where  no 
offender  was  foundj  or  where  none  could  properly  be  arrested  at  or 
near  the  spot,  nor  would  it  be  where  the  witnesses  were  not  on  the 
spot  or  close  by  and  could  be  questioned  at  once :  in  such  cases  a 
police  investigation  must  be  sought^  ot  a  complaint  made  to  a  Magis* 
trate.  At  best^  the  power  in  the  Act  is  merely  a  half  measure,  a 
tentative  introduction  of  a  new  power,  which  will  no  doubt,  on 
revision,  be  placed  on  a  proper  basis. 

§  12. — Powers  as  receivers  of  Government  Revenue. 

Forest  officers  have  also  certain  powers  in  connection  with 
collection  and  receipt  of  revenues,  and  expenditure  of  Govemm^it 
money. 

There  are  departmental  rules  about  the  power  to  expend  money 
provided  in  the  divisional  budget,  and  also  rules  about  keeping 
accounts,  dealing  with  revenue  received,  supplying  subordinates  with 
funds  by  imprest  advances,  and  so  forth,  which  are  laid  down  in 
the  Departmental  Code,  and  with  which  this  manual  has  no  concern. 

Forest  officers  may  also  receive  revenue  from  sales  of  forest  pro- 
duce and  so  forth,  but  they  have  no  functions  to  execute  for  its 
actual  recovery^^.  Generally  payments  are  made  before  delivery,  but 
where  this  is  not  so,  or  where  otherwise  there  are  outstandings  to 
be  recovered,  all  the  forest  officer  has  to  do  is  to  report  (in  a  form 
prescribed  by  order)  to  the  Collector  who  can  recover  as  an  arrear  of 
land  revenue  (Ind.,  Act,  section  81— Burma,  77)— 

(a)  Allmoney  payable  to  Government  under  the  Actor  ruW  ; 

{b)  All  money  payable  on  account  of  any  forest  produce, 
{e)  All  money  as  expenses  incurred  in  the  execution  of  the  Act 
in  respect  of  such  produce. 

their  dnty  daring  a  long  coarse  of  almost  military  discipline  and  experience.  Conse- 
qnentlj  the  formal  deposition  of  an  enrolled  and  sworn  forest  officer^  regarding 
facts  which  come  nnder  his  official  cognizance,  oaght  jostly  to  be  allowed  a  apeeial 
degree  of  weight  before  tbe  public  tribunals. 

w  And  80  in  #rance  (Paton,  page  94).  The  'agents'  send  **Utre9  dt  r». 
couvremetU/*  Usts  of  revenue  due,  to  tbe  "director  of  domains,"  who  takes  stqpi  to 
recover.    In  many  cases  they  can  be  got  in  by  summary  process  as  in  India. 

^  Except  ^fitff,  which  are  recovered  under  the  Criminal  I^cocednre  Law. 
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Bat  a  forest  o£Bcer  may  so  far  himself  act  in  the  matter  of 
recovering  revenue  that^  under  section  82  (Burma  78)  if  the  forest 
produce  is  on  the  spot  and  money  is  found  to  be  due  on  it^  the 
forest  officer  may  detain  the  produce  till  the  money  is  paid;  and  if 
the  money  is  already  due,  or  otherwise  is  not  paid  when  it  becomes 
due,  the  forest  officer  may  sell  the  produce,  and  the  sums  payable 
to  Gk>ve^nn)ent  on  account  of  it  are  first  to  be  paid  out  of  the  pro- 
ceeds before  any  other  lien  (if  any)  is  satisfied. 

Section  VI.— Offences  against  the  Authositt  of  Public 

Servants. 

§  1. — Beiutanee  to  Summons,  Arrest,  Ac. 

In  order  that  the  legal  powers  given  to  public  servants  may 
be  exercised  to  any  purpose,  it  is  obviously  necessary  that  a  corre- 
sponding liability  should  be  imposed  on  private  persons  in  case 
they  resist  the  execution  of  those  legal  powers.  If  forest  officers, 
for  example,  can  demand  the  aid  of  certain  persons  in  putting  out 
a  forest  fire,  it  must  be  made  penal  in  those  persons  to  neglect  or 
refuse  to  give  such  aid.  If  a  forest  officer  can  arrest  an  ofiender^ 
It  is  penal  for  the  offender  to  resist  2k primd  facie  lawful  arrest. 

I  shall  therefore,  in  concluding  this  chapter,  notice  the  chief 
cases  in  which,  as  far  as  the  Forest  administration  is  concerned, 
the  public  officer's  power  is  upheld  by  law  in  the  way  alluded  to. 

These  cases  are  almost  all  of  them  included  in  one  chapter  (X) 
of  the  Indian  Penal  Code,  headed  **  Of  contempts  of  the  lawful 
authority  of  public  servants. "  Many  of  these  ctions  in  this  chap- 
ter refer  to  Courts  of  Justice  and  judicial  proceedings,  and  these, 
of  course,  I  entirely  omit. 

There  are  also  a  few  provisions  applicable  to  my  subject  which 
the  Code  gives  in  other  parts,  not  in  Chapter  X. 

Under  sections  172-S  are  punishable,  cases  where  a  legal 
notice,  summons,  or  order  is  to  be  served,  and  the  person  absconds  or 

>  Kitlier  as  the  price  of  it»  or  as  a  charge  or  fee  or  duty  leTiable  in  respect  of  it. 
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resiiti  service.  The  latter  section  indades  also  the  intentional 
tearing  dawn  of  notices^  &c./ legally /ia«^^,  as^  e.ff,,  in  cases  where  a 
summons  which  cannot  be  served  personally^  is  attached  to  the 
door  of  the  house  where  the  person  resides. 

Under  section  174  is  punishable  the  intentional  refusal  to 
attend  in  obedience  to  a  summons,  order,  &c.,  lawfully  issued. 
Section  175  punishes  a  similar  refusal  to  produce  documents. 

Sections  178-79  and  180-81,  refer  to  refusal  to  take  oath,  or 
answer  questions,  or  to  sign  depositions  and  statements,  and  to 
making  false  statements  on  oath. 

Section  18^  may  sometimes  come  within  the  practice  of  a  forest 
officer.  Here  the  offence  is  that  of  a  person  giving  /alse  inform' 
ation  to  a  public  officer,  so  that  the  officer  may  use  its  power  (of 
arrest,  search,  seizure,  &c.)  to  the  injury  or  annoyance  of  any  per- 
son, with  whom,  but  for  the  false  information,  the  officer  would 
never  have  thought  of  interfering. 

§  i.'^Besistance  to  Seizure  or  Arrest. 
Forest  officers  have  in  certain  cases  the  power  to  seize  pro- 
perty liable  to  confiscation  or  cattle  in  the  act  of  trespassing. 
Resistance  to  seizure  in  such  cases  is  punishable  under  section 

183. 

Resistance  to  lawful  arrest  of  tie  person  comes  under  section 
224,  and  resistance  offered  to  the  arrest  of  another  person^  under 

section  225. 

§  3. — Omission  to  give  Aid  or  Information. 

More  directly  important  to  forest  officers  are  sections  176-7, 
which  punish  the  intentional  omission  to  give  information  of  a  fire,  a 
forest  offence,  &c.,  or  the  giving  of  false  information  by  persons 
under  legal  obligation  to  give  information,  and  of  oourse  true  in* 
formation,  as  far  as  they  know. 

Section  187  further  makes  it  penal  to  refuse  or  n^lecfe  bten- 
tionally  to  give  assistance  in  cases  (which  I  have  before  explained), 
in  which  the  public  servant  is  empowered  by  law  to  require  assist- 
ance. 
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§  ^.'^Obstruction  in  executing  Public  Duty. 

The  general  case  of  obstruction  of  a  forest  officer  in  the  execution 
of  his  duty  is  punishable  ander  section  186'. 

Section  189  punishes  threats  of  injury  to  a  public  servantj 
with  the  object  of  inducing  him  to  do^  or  forbear  from  doing,  anjr 
official  act;  the  threat  is  punishable  whether  it  imports  injury 
directly  to  the  public  servant,  or  indirectly  to  some  one  in  whom 
the  offender  believes  the  public  servant  to  be  interested. 

In  another  part  of  the  Code  will  be  found  similar  provisions 
applying  to  cases  where  the  ofiender  goes  beyond  threats,  and 
actually  uses  force,  or  causes  hurt,  or  grievous  hurt,  in  the  attempt 
to  deter  the  public  servant  from  his  duty.  (Sections  832,  333,  and 
353,  Indian  Penal  Code.) 

Section  184  punishes  obstruction  to  a  lawful  sale  conducted  by 
a  public  servant  as  such :  and  section  186  refers  to  illegal  bids  at 
such  auctions*. 

These  are  sections  which  I  alluded  to  as  not  contained  in 

Chapter  X  of  the  Penal  Code,  and  there  are  a  few  others  which  may 
be  mentioned. 

Sections  170*1  punishes  the  personating  of  a  public  officer  or 
wearing  a  garb  or  carrying  a  token  similar  to  that  used  (as  a 
matter  of  fact)  by  any  class  of  public  servants. 

'  Section  188  can  alio  apply  to  forest  caae«.  Disobedience  of  an  order  nnder 
section  26  of  the  Forest  Act,  regarding  carrying  fire,  regarding  removal  of  obstrac- 
tiona  in  streams,  orders  r^^rding  disposition  of  rafts  in  transit,  or  of  timber  in  a 
deputy  are  instances  of  "  orders  lawfully  promulgated :  "  but  they  are  better 
dealt  with  under  the  Forest  Act»  as  offences  against  the  Act  or  rules,  aa  the  case 
maybe. 

*  As  "  illegal "  means,  not  only  what  is  punishable^  but  what  gives  xise  to  a  ciyil 
claim*  a  forest  officer  who  is  bound  by  his  service  rules  not  to  trade  in  timber  migJU 
come  under  this  provision. 

I  may  here  mention  that  forest  officers  are  sometimes  much  hampered  in  public 
aalea  by  coiMnaiions  among  merchants.  This,  however  annoying,  is  not  criminal, 
nor  does  it  come  under  the  sections  quoted.  We  have  nothing  analogous  to  the 
French  law  (Code  Forest:  Art.  22),  which  prohibits  secret  combinations,  and  '*manau» 
^rts  "  to  spoil  auctions—"  U9  troubUr  ou  d  obtenir  leg  bois  d  plus  baa  prix,  "  &e. 
such  acts  involve  penalties  besides  damages  and  the  nullity  of  the  " adjudication*' 
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Ill-disposed  persons  might  resort  to  this  devioej  either  to  escape 
detection  in  commiting  offences  or  to  impose  on  the  ignorant 

I  should  also  not  omit  to  mention  that  while  severe  penalties 
are  threatened^  as  we  have  seen^  against  public  servants  who  aceept 
any  illegal  gratification  or  bribe^  the  persons  who  ^ffer  sach  bribes 
are  no  less  punishable,  as  they  become  abettors  of  the  offence  of 
taking  the  bribe,  even  if  the ''taking'' does  not  happen,  ef, if 
the  bribe  is  refused. 


PARTY. 

THE  CIVIL  UW  AS  FAR  AS  RELATED  TO  FOREST 

ADMINISTRATION. 


'^T  ^  T  ^  -imiii.^  zr  zs  ist:^^  j^  yy  iq^xst  business. 


•n;r*7r  ¥713.  m-^rn.nT  iis  *  coaiDkte  ricw  how- 


rtr  -s=i=i22i:r-^  z  list  -rx^^  jtsw  it  sslzob^;  e^Keallj  as  ihe 
iL.^  z  Z3sr  -LTT  ji^a-  3^-  y^  lesn.  25»ni2«£  lo  the  temiB  of  legis- 
.n^  H^r-nr^  —  '^^  rx     J»=  H  ic  I^Tf,  « the  Contract  Act," 

mad  with  cert&ia 


ki7  jrcil  £^03  siii  icI^sdoDs  which  atfcadi  to 
£s  iL  &«:iirrr.  i*r  Raaa  o£  the  idation  in  which 
jcl  nzx^r  rv  iiinrr  jr  la  <l«  moo/  ord^.    Con- 


jjv:  i^^i<»7»:  L-iiV  wru.  a  .^jse  cf  oMigitiong  which  do  &ot 

[ft/  iate  relations  of  two  persons 


iissin.  3CSX  <!ii5Br  zr^  Rstlijai  with  another  by  proposing 

X  £. .  ir  jt:sciuL  frzis.  hicn::^  srcwdub^  and  the  other^  being  de- 

smus  if  ^zi£  ssoLT  3r:o3aedy  aeeepis  the  proposal;  ihe  latter  in 

7riui:BS  'ii  i^w  s^  bq4  to  do^  something  in  return,  which 

linf  iQiflr  pK^  in  his  tnm  aeoepts. 

YhtBt.  nL  :3ts»  Tir:osi^  taking  sfaaqie  and  being  accepted  on  both 

sue&.  a  SOS  z£  zch^isxi^  and  tights  arise  as  between  these  tvo 

i  libe  satjeet  of  the  law  of  ctmlUacU. 


^•.1 


{  2.— ^BrodUff  of  ike  lam  of  Control. 

j^  these  RiaSioos  may  be  almost  infinitely  vatioos,  so  the 
c£  cuMUaet  law  are  nnmeronSj  and  they  are  separate!;  treated 
of  in  text-books  and  often  in  Statutes  and  Acts,  because,  though 
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there  are  some  priDciples  which  ran  throagh  all  agreements  of  any 
kind  whatever^  there  are  special  rales  which  apply  to  eachllhranch. 
So  we  find  certain  well-anderstood  divisions^  such  as  the  law 
otiokiot  movable  property;  eonveyaneei,  leases,  mortgagee,  and 
other  transfers  of  immovable  property;  bailments  {i.e.,  when  one 
person  pawns  or  deposits  some  movable  property  with  another^ 
or  undertakes  a  mandate,  or  to  do  something  for  another)  partner' 
ihip  agreements,  contracts  of  indemnity  and  guarantee  (of  which 
contracts  of  secarity  for  faithfdl  service^  for  holding  a  person  free 
from  certain  pecaniary  or  other  losses  in  certain  circamstancesj 
warrants  of  soandness  of  horses^  or  that  goods  correspond  to  a 
sample^  are  familiar  examples) ;  contracts  of  agency  (rales  aboat 
the  relations  of  principal  and  agent  in  any  business). 

There  are  also  some  sabjects^  still  traly  part  of  the  law  of  con- 
tractj  which  have  become  in  practice  further  separated^  sach  as 
the  law  of  ''  Master  and  Servant, ''  of  "  Carriers "  (people  who 
agree  with  consigners  of  goods  to  carry  their  goods  to  other  places), 
the  law  of ''  Landlord  and  Tenant "  and  the  law  relating  to  Nego- 
tiable Instruments  (Bills  of  Exchange  and  Promissory  Notes).  All 
these  are  branches  of  Contract  law,  but  it  only  requires  a  moment's 
reflection  to  see  that  they  all  of  them  exhibit  certain  peculiar 
features,  and  that,  consequently,  a  special  group  of  rules  has  been 
developed  in  each  caseS  so  that  those  groups  of  rules  have  come 

'  While  moit  oontractB  refer  to  Bomething  to  be  done,  after  which  there  10  an 
end  of  the  matter,  oontroote  between  master    and  aerrant.  landlord  and  tenant^ 
create  a  continning  relationship,  and  so  give  rise  to  many  special  mles.    So  with 
pablic  carriers  of  goods,  the  necessities  of  the  peculiar  basiness>  the  risks  run  by 
both  parties,  give  rise  to  special    rights  and  liabilities.    Negotiable  instruments  are 
Mho  connected  with  a  number  of  special  rules,  the  result  of  long-established  mercan- 
tile usage,  and  the  peculiar  character  of  documents  which  pass  from  hand  to  hand 
and  have  seTeral  parties  to  them,  the  original  drawer,  the  person  on  whom  the  bin 
18  drawn,  the  acceptor,  the  subsequent  holders,  and  so  forth.    The  Indian  Legislature 
has  not  yet  codified  aU  these  subjects,  or  reduced  them  to  the  terms  of  one  or  more 
acta.     Bat  the  student  is  aware  that  the  law  of  Negotiable  Instruments  has  been 
embodied  in  an  Act  (XXVI  of  1881),  and  that  there  is  a  Carriers  Act  (No.  Ill 
of  1865).     The  subject  of  "  Master  and  Servant "  is  in  India  one  of  difficulty,  and 
though  bills  or  drafts  of  prepared  laws  have  been  published  they  have  as  yet  found 
little  acceptance. 
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in  practice  to  be  treated  as  almost  separate  or  independent  tc^ics 
of  law. 

§  8.— 2!i«  Indian  Contract  Act.     Topics  treated  in  tie  Manual 

The  Contract  law  of  India  (Act  IX  of  1872)  is  divided  into 
eleven  chapters :  The  first  six  deal  with  the  general  rules  which 
are  common  to  all  contracts  whatever;  the  last  five  deal  with  five 
special  kinds  of  contract— (1)  sale  of  goods ;  (2)  guarantee  and 
indemnity ;  (S)  bailments ;  (4)  agency ;  and  (5)  partnership. 

In  the  present  chapter  I  only  propose  to  deal  with  the  subject 
in  a  very  fragmentary  way.  I  shall  confine  my  remarks^  first  (sec- 
tion 1)  to  a  general  view  of  the  essential  features  of  all  contracts; 
next  (section  2)  to  a  notice  of  the  powers  of  forest  officers  to  enter 
into  contracts  on  behalf  of  the  State ;  next  I  shall  add  (section  3) 
some  practical  remarks  regarding  just  those  topics  of  contract  law 
which  are  likely  to  come  within  the  forest  officer's  practice.  Such 
will  be  chiefly  contracts  to  buy  and  sell^  contracts  for  work^  con- 
tracts of  guarantee  (security  for  fulfilment  of  agreements* and 
for  the  fidelity  and  good  conduct  of  clerks  and  subordinates).  A 
few  words  will  also  be  said  about  Agency  and  Partnership^  as 
forest  officers  have  often  to  deal  with  agents  of  traders  or  with 

firms. 

Of  sales  of  land  and  leases  of  houses  or  land  I  shall  say  nothing. 
It  is  true  that  such  deeds  may  be  required  in  connection  with  forest 
business,  but  the  Contract  Act  does  not  expressly  deal  with  them 
(except  so  far  as  to  lay  down  those  principles  wnich  apply  to  them 
in  conunon  with  all  contracts),  and  moreover  the  forms  of  deed  re« 
quired  and  the  conditions  of  the  engagements  are  special  so  that 
in  all  such  cases  the  forest  officer  will  hand  the  matter  over  to  the 
legal  advisers  of  Government.  Forest  officers,  moreover,  are  not 
usually  empowered  to  execute  on  behalf  of  Gt>vernment,  documents 
regarding  land. 

Lastly,  a  section  (section  4)  will  be  devoted  to  a  few  remarks  on 
the  specific  performance  of  contracts. 
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Section  I. — General  Principles. 
§  1. — What  is  a  contract. 

The  Contract  Act  commences  with  a  series  of  definitions.  I 
always  use  terms  exactly  .in  the  sense  which  the  Act  defines  them 
to  have. 

Some  of  them  it  is  particularly  important  to  remember ;  for 
example, ''  contract "  by  itself^  means  an  agreement  which  is  en- 
foTceahle  hy  hw, 

I  said  the  Contract  law  depends  not  on  any  existing  relation 
between  two  persons,  but  comes  into  play  when  these  persons  estab- 
lish the  connection  between  them  of  their  own  accord. 

This  connection  is  set  up  in  the  first  instance  by  one  of  them 
making  sl  proposal  to  the  other. 

§  2, — Th^  Proposal — the  Promise, 

A  proposal  means  that  one  person  signifies  his  willingness  to 
do,  or  abstain  from  doing,  something  with  a  view  to  the  other  person 
assenting  to  his  doing  it  (and  probably  making  a  proposal  on  his 
part  to  do  something  or  pay  something  in  return).  It  is  essential 
that  the  proposal  should  be  made  to  evoke  an  assent  from  the 
other  person'.  When  that  person  assents,  the  proposal  becomes  a 
promise.  The  person  proposing  is  the  promisor,  and  the  acceptor 
is  /A^  promisee ;  thus  these  two  persons  are  brought  into  a  relation 
which  is  the  foundation  of  a  contract. 

It  is  obvious  that  a  proposal  must  be  accepted  and  the  accept- 
ance known  to  the  proposer  before  it  ripens  into  a  promise,  and 
hence  there  is  always  a  possibility  of  the  proposal  being  revoked. 
This  can  be  done  of  course  by  communicating  a  distinct  notice 
of  revocation. 

Sat  a  legal  revocation  is  also  held  to  take  place  if  the  person 
to  whom  the  proposal  is  addressed  has  not  accepted  within  the 
tinae   specified  in  the  proposal^  or  if  no  such  time  is  specified  by 

^  tf.p.,  •  man  migbt  signify  his  williDgnesa  to  do  something,  and  yet  if  be  did 
not  <io  so  to  obtain  the  other's  assent,  he  woald  not  make  a  proposal ;  as  if  be 
ftaiil  to  another, "  I  am  ready  and  wiUiog  togi?e  yon  a  beating." 

i  f 
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the  lapse  of  a  reasonable  time  (which  is  a  question  of  a  fact  to  be 
considered  according  to  the  circumstances)  without  commuDica- 
tion  from  the  person  addressed.     (Act  IX  of  1872^  section  6.) 

And  so  by  failure  to  accept  a  condition  precedent  to  accept- 
ance, as  if  A  writes  to  B  that  if  he  will  withdraw  a  certain 
advertisement,  or  cease  legal  proceedings,  he  will  do  so  and  so, 
and  B  does  not  withdraw,  or  cease  the  proceedings,  the  propo6a\  is 
revoked.  So  by  the  death  or  insanity  of  the  proposer,  if  the  addres- 
see hear  of  this  before  accepting. 

So  much  for  the  proposal ;  acceptance  to  be  valid  must  be 
absolute  and  unqualified.  Of  course  the  acceptor  may  attach  cer- 
tain conditions,  but  if  these  are  clear,  they  form  reciprocal 
proposals  requiring  acceptance  in  their  turn ;  it  does  not  matter 
how  many  proposals  and  acceptances  there  are  on  either  side, 
provided  each  proposal  finds  its  corresponding  definite  acceptance  ^ 

Performance  of  the  conditions  of  a  proposal,  or  acceptance  of 
any  consideration  for  a  reciprocal  promise,  which  may  be  offered 
with  a  proposal,  is  an  acceptance.  If  I  say  to  a  man  I  will  give 
you  100  rupees  if  yon  will  go  to  Lahore  and  do  so  and  so ;  if  be 
takes  the  100  rupees,  though  he'  does  not  say  he  will  go,  be  has 
accepted  the  proposal;  so  if  he  goes  without  sajring  that  be 
accepts,  he  is  entitled  to  get  the  100  rupees.  So  if  a  contractor 
says,  I  will  cut  you  up  as  many  sleepers  as  you  like  from  wood  in 
such  a  forest  at  1  rupee  each,  you  may  not  at  the  time  say  joa  will 
give  an  order,  but  if  you  do,  and  he  takes  the  order,  he  is  boanJ 
to  the  rate  specified. 

An  acceptance  or  proposal  may  be  express  or  implied. 

If  you  go  into  a  shop  and  take  up  a  cake  exposed  for  sale 
and  eat  it,  though  neither  you  nor  the  shopman  have  spoken, 
there  is  an  implied  proposal  of  the  shopman  to  sell  it  at  a  reasonabft' 
price,  and  an  implied  acceptance  on  your  part  to  buy  it  and  paj  tbe 
reasonable  price. 

*  The  acceptnnce  mnst  oorreBpond  to  the  offer  exactlj.  If  A  oiler  to  tale  F; 
hcQse  from  25th  Jaly,  it  U  not  an  acceptance  from  B  to  reply  that  he  will  gi<v 
it  from  Itt  Aogiiat. 
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$  S.'^Implied  Terms  of  Coniraet. 

It  oftcm  happens  in  contracts  that  some  of  the  terms  are  im- 
plied. If  a  watchmaker  proposes^  and  you  accept  his  proposal, 
to  clean  your  watch,  it  is  implied  that  he  does  the  work  in  a 
workmanlike  mantier,  and  does  not  return  the  watch  scratched 
all  over  with  tool-marks  (for  example)..  What  the  implied  con- 
tract is,  or  what  the  terms  in  a  contract  (otherwise  expressed), 
really  mean,  ''must  be  in  each  case  collected  from  the  surrounding 
circumstances;  generally,  there  is  some  usage  or  custom  which 
leaves  no  doubt  as  to  the  intention  of  the  parties,  and  when  this 
is  not  the  case,  the  promise  to  be  implied  may  generally  be  gathered 
from  a  consideration  of  what  it  is  probable,  under  thecircumb 
stances,  that  the  party  should  promise^/' 

The  student  will  remember  that  an  important  instance  of  an 
implied  promise  occurred  in  considering  the  legal  position  of  a 
forest  officer  on  appointment.  In  accepting  service  he  implieB 
a  promise  to  abide  by  all  the  rules  of  service  and  lawful  orders 
of  his  superiors,  and  to  accept  pay>  pension,  diinnissal,  or  other 
penalty  for  misconduct,  as  those  rules  provide* 

§  ^.'^Quan^eoniraeU. 

I  may  here  just  allude  to  cases  which  are  spotceft  6t  as  quasi" 

eantracis.    These  arise  in  cases  where  there  are  relations  between 

two  persons,  which  closely  resemble  those  created  by  contract, 

though   no  such  contract  (except,  if  you  like  to  say  so,  by  a 

fiction  of  the  law)  exists.   These  are  treated  of  in  Chapter  V  of  the 

Act.     A  familiar  instance  is  where  you  find  some  property  and 

take  it  into  your  custody ;  here  you  are  bound  to  try  and  find  the 

owner  and  to  act  in  short,  as  if  it  had  been  deposited  with  you 

(bailment)  by  some  one  on  a  distinct  contract.     Another  case  is 

where   money  is  paid  or  goods  are  delivered  by  mistake,  or  under 

coercion.     The  law  lays  upon  the  recipient  the  duty  of  restoring 

the  propefrty  just  as  if  he  had  received  it  and  agreed  to  give  it  back. 

*  Canningham  and  Shepherd.  Indiau  Coninot  Act,  page  44. 
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§  6.— /«  Contract^  u9ually  one  Promise  againti  anoiker. 

TV  here  one  party  makes  a  proposal  and  tbe  other  atsenU^ 
there  is,  as  we  have  seen,  a  legdlpromue;  one  party  is  the  j)ro- 
miaor,  the  other  is  the  promiaee. 

Where  a  man  makes  a  promise  to  do  something^  it  is  usually 
because  the  promisee  hM  done,  does,  or  in  his  turn  promiiei  io  do, 
something  which  the  other  wants  done  or  is  benefited  by.  This 
thing  done  or  to  be  done,  is  the  motive  for  the  promisor's  promise, 
and  is  in  legal  language  called  the  eomideration  for  it.  This  will 
be  found  to  be  very  important,  because,  speaking  generally^  it  & 
man  assents  to  a  proposal,  that  is  makes  a  promise,  and  there  is  do 
legal  motive  or  ''  consideration ''  for  it,  he  is  not  bound  at  law  to 
fulfil  the  promise. 

The  'consideration,'  as  I  said,  may  be  past,  present,  or  to 
come.  Example  (1) — I  promise  to  pay  you  1,000  rupees  now,  because 
last  year  I  asked  yon  to  pay,  and  you  paid,  the  rent  of  a  house  on 
behalf  of  my  family  at  Simla ;  (£)  I  agree  to  pay  my  bookseWet 
10  rupees  for  the  book  which  I  take  and  put  into  my  pocket, 
whenever  he  chooses  to  send  me  the  bill ;  or,  take  a  negative  case, 
I  withdraw  a  suit  filed  against  you  and  you  agree  to  pay  the  debt 
one  month  hence  with  12  per  cent,  interest;  (3)  I  promise  t) 
pay  you  6^000  Rupees  three  months  hence  for  goods  coming  out 
from  England,  which  you  agree  to  deliver  to  me  when  they  arrive. 

Every  promise  (consisting  of  proposal  and  acceptance)  of  cour^ 
constitutes  an  ''agreement''  though  a  bare  ''agreement''  migb" 
not  be  enforceable  at  law,  and  therefore  not  a  contract  within  tk 
meaning  of  the  Act;  and  where  one  promise  is  made  against  an- 
other promise,,thisset  of  two  promises  makes  one  agreement,  and,  as 
here  the  one  promise  is  the  consideration  for  the  other,  we  h^^ 
a  contract  provided  that  certain  further  requirements  are  fulfilled. 


*  Or  not  to  do  aonething.  I  do  not  eomplicftta  the  lentence  by  alwafs  a-^ 
dndng  tbe  negnti^e ;  but  it  is  obvious  that  a  man  may  desire  to  liave  •  thieg  '--  < 
done»  as  well  as  to  have  a  thing  done,  «^.»  I  may  propoee  to  a  man  mat  to  vroc^'^ 
to  me  me  in  Gonrt,  and  I  will  do  so  and  so  for  him. 
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§  6. — AgreemenU  which  are  Contracts,  i.e.,  are  enforceable  at  Law. 
In  order  that  an  agreement  should  be  eaforoeable  {ue,,  *'  a  con- 
tract ")  certain  things  are  necessary-— 

(1)  Each  party  must  be  competetU  to  act^  and 
{i)  Each  party  must  consent  of  his^^^  will ; 

(3)  The   consideration  must  bo  lawful,  i.e.,  the  promise  on 

one  side^  or  the  thing  done^  must  be  lawful/ 

(4)  The  object  must  be  lawful,  the  promise  on  the  other 

side  or  the  thing  done^  must  be  lawf ul), 

(5)  The  whole  agreement  must  not  be  of  the  classes  which 

the  Act  expressly  declares  to  be  void, 

(6)  Lastly,  if  there  is  any  law  requiring  any  particular  con- 

tract to  be  in  writing  or  to  be  registered,  it  must 
be  so. 

§    7. — Competence  to  Contract, 
Persons  are  competent  if  they  are  of  age,  i.e,,  not  minors  accord- 
ing to  the  law  to  which  they  are  subject,  as  Europeans,  Hindus, 
Mahomedans,  &c.^ 

The  rules  are  various,  but  it  will  be  safe  for  general  purposes 
to  ascertain  that  the  person  contracted  with  is  not  under  18  years 
of  age,  if  he  is  not  in  charge  of  a  Court  of  Wards  (as  in  that  case  he 
is  a  minor  till  21  years).  With  Europeans  also,  21  may  be  the  age. 
The  law  is  too  complicated  to  explain  in  detail  in  this  place. 
They  must  be  of  sound  mind. 

**  A  person  is  said  to  be  of  sound  mind  for  the  purpose  of 
making  a  contract,  if  at  the  time  when  he  makes  it,  he  is  capable  of 
understanding  it,  and  of  forming  a  rational  judgment  as  to  its 
effects  upon  his  interests." 

**  A  person  who  is  usually  of  unsound  mind,  but  occasionally  of 
sound  mind,  may  make  a  contract  when  he  is  of  sound  mind.'' 

'^  A  person  who  is  usually  of  sound  mind,  but  occasionally  of 
unsound  mind,  may  not  make  a  contract  when  he  is  of  unsound 
niiad.'' 

*  The  Imws  abont  minority  are  given  in  Cnnninghnm  and  Shepherd,  Indian  Con* 
xacc  Act,  under  lection  11  (page  60,  Ac,  8rd  edition,  Calcaita,  1878). 
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lUuiiratiom. 

(a)  A  patient  in  a  lanaiio  asylcun,  who  is  at  intezrals  of  aonnd  mind,  maj 
contract  during  those  internals. 

{b)  A  sane  man,  who  is  delirious  from  fever,  or  is  so  drunk  that  he  caonoc 
understand  the  terms  of  a  contract  or  form  a  ralioiial  judgment  as  to  its  effect 
on  his  interests,  cannot  contract  while  such  delirium  or  dnrnkenness  lasts^ 
(Indian  Contract  Act,  section  12.) 

The  person  muBt  not  be  incapable  by  any  law>  of  contracting. 

This  will  principally  concern  the  case  of  contracts  with  married 

women.     If  the  contractor  is  an  European  British  subject,  the  oon* 

sent  of  the  husband  should  be  obtained,  as  it  will  save  all  difficulty. 

But  contracts  regarding  a  woman's  separate  property  are  valid  if 

made  by  her  alone.     It  is,  however,  impossible  for  the  student  to 

go  into  detail  on  this  matter,  and  legal  advice  should  be  taken  on 

the  particular  points  of  any  case  which  arises. 

If  the  contracting  party  is  a  married  woman,  either  Hindu  or 

Mahomedan,  it  is,  as  a  matter  of  precaution^  hardly  safe  to  aecept  a 

contract  without  the  husband's  consent.     It  is  certainly  not  clear, 

at  any  rate  under  Hindu  law,  to  what  extent  a  married  woman  can 

contract  alone,  and  the  Mahomedan  law  is  also  against  such 

freedom. 

^  i^.-^Consent  of  Free  WiU. 

.  ''  Two  or  more  persons  are  said  to  consent  when  they  agree  on 

the  same  thing  in  the  same  sense."     (Section  13.)    People  ehouldbe 

sure  that  they  are  agreeing  about  the  same  thing,  not  about  different 

things  under  the  same  name,  or  there  is  no  consent  or  agreement. 

Mr.  Cunningham  gives  the  case  of  two  persons  who  agreed  to  buy  and 

sell  respectively,  the  cargo  of  a  ship  called  the  PeerUis,  and  it  turned 

out  that  there  were  two  ships  of  this  name,  both  sailing  from  Bombay 

at  different  dates ;  each  party  meant  a  different  ship.     It  was  held 

there  was  no  agreement  between  them. 

But  this  will  not  enable  excuses  to  be  made  where  there  is 

a  definite  description  or  .expression  of  the  meaning  in  a  written 

7  In  this  the  Indian  Act  departs  somewhat  from  the  finglishj^w;  [tibcrt, 
drunkenness,  if  purely  voluntaiy  and  not  made  use  of  to  mislead  the  penoOf  will  »t 
make  a  contract  Toict*  at  least  not  absolutely  or  necessarily. 
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contract.  Under  the  Evidence  Act  (section  91),  the  terms  of  a  con- 
tract reduced  to  writing  are  to  be  proved  by  the  writing  itself,  and 
verbal  evidence  cannot  be  offered  to  vaiy  or  contradict  the  terms  of 
it.  Nor,  even  if  the  contract  was  in  words  onlj,  can  a  person, 
who,  by  his  declaration,  act,  or  omission,  has  caused  another  to  act 
in  a  certain  way,  turn  round  and  prove  that  his  declaration  was 
untrue. 

Consent  must  be  frte^  that  is,  must  not  be  obtained  by  ''  coer- 
cion ^^  (defined  in  section  15) ;  '^  undue  influence  **  (defined  in  section 
16) ; "  fraud  *'  (defined  in  section  17) ;  *'  misrepresentation  "  (defined 
in  section  18)  \  and ''  mistake ''  (subject  to  the  provisions  of  sections 
21  and  22)». 

''  Coercion ''  is  (briefly)  doing  or  threatening  any  act  which  is 
forbidden  by  criminal  law,  detaining  or  threatening  to  detain  any 
property  to  the  prejudice  of  any  person^  so  as  to  make  any  person 
enter  into  the  agreement. 

'^  Undue  influence  **  is  much  more  difficult  to  understand^  and  it 
will  be  necessary  to  get  good  advice  in  any  case  in  which  such  a 
plea  is  raised  as  invalidating  a  contract.  It  may  occur  in  cases 
where  one  person  has  an  ascendancy  over  another,  or  where 
one  person  places  great  confidence  in  another,  or  where  there  is  real 
or  apparent  authority,  and  where  the  influence  so  obtained  is  used 
to  the  deprivation  of  the  person  acting  under  such  influence,  of  hia 
freedom  of  choice.  It  is  also  using  undue  influence  to  take  advan- 
tage of  old  age,  infirmity,  illness,  or  distress,  mental  or  bodily,  so 
as  to  get  a  consent  which  could  not  otherwise  be  given.  Speaking 
very  generally— coercion  refers  to  ''physical^'  inducements  and 
undue  influence  to  ''  moral.  *^ 

§  %.— Fraud. 

*'  Fraud,  '^  as  a  cause  vitiating  the  agreement  by  affecting  free 
consent,  would  require  an  essay  to  itself  to  explain  it  properly :  but 
I  think  the  section  17  will  be  sufficiently  plain  to  the  student  to 

*  I  do  not  for  tlie  adce  of  ipace  print  iheie  Motions;  they  oan  easily  be  re- 
ferred to  on  occttdoD,  in  the  Act  itself. 
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enable  him  to  grasp  the  ruling  involved.  In  fraud  there  is  some 
real  culpability  and  dishonest  intention^  while  in  misrepresentafion 
there  may  be  a  mistake  only.  Both  may  operate  to  make  the 
consent  noi/ree,  and  therefore  to  make  the  agreement  uuenforce- 
able. 

It  is  necessary  that  the  fraud  should  be  either  directly  by  a  party 
to  the  agreement  or  his  agents  or  some  one  in  connivance  with  him* 
If  it  directly  affects  the  ground  of  the  whole  contract,  the  contract 
will  be  voidable  at  option  of  the  party  suffering  the  fraud.  The 
fraud  may  J  however,  only  affect  some  part  of  the  contract  and  not 
•  go  to  the  ground  of  it,  and  thus  it  may  not  have  the  same  effect. 
There  may  be  a  fraud  in  acl,  or  in  word,  or  a  fraud  in  coneealmenL 
If,  for  example,  I  wish  to  sell  a  lot  of  teak  logs  which  I  know  are 
riddled  with  insect  holes,  and  carefully  fill  them  up  with  wax^ 
^colouring  the  surface  and  passing  a  comb  over  it  to  restore  the  grain 
of  the  wood,  and  say  nothing  about  the  defect,  or,  if  I  sell  you 
a  lot  of  sealed  and  marked  bottles  of  wine  which  I  know  contain 
only  coloured  water,  this  is  fraud  by  concealment. 

But  it  may  not  necessarily  be  fraud  merely  to  keep  tilenee. 
^  Here/'  says  Mr.  Justice  Cunningham,  '^  the  question  whether  the 
silence  is  fraudulent  or  not  depends  entirely  on  the  relation  of  the 
parties :  traders  for  instance,  as  a  general  rule,  deal  with  each  other 
at  arm's  length,  and  are  understood  to  be  under  no  obligation  to 
volunteer  information  about  the  matter  of  the  contract.  On  the 
other  hand,  there  are  cases  where  it  is  the  duty  of  each  party,  not 
only  to  tell  the  truth,  but  to  tell  the  whole  truth,  and  when  ac- 
cordingly the  mere  failure  to  mention  a  fact  may  constitute  fmnd/' 
such  is  a  case  of  marine  insurance  by  an  underwriter. 

It  may  be  the  case  that  although  a  silence  about  defects  or  other 
features  of  a  transaction  may  be  fraudulent,  the  effect  of  the  fraad 
will  not  be  to  render  the  contract  voidable,  if  tie  other  parfy  had  He 
means,  by  use  of  ordinary  care  and  diligence,  of  discerning  the  truth. 
But  this  only  applies  to  cases  o{  eilence,  not  to  any  actual  fraudaleut 
mis-statement:  this  will  always  render  the  contract  voidable. 
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§  10. — Misrepresentation. 

MisrepreseDtations  are — (1)  positive  statements  by  one  party  even 
though  he  believe  them  tme^  if  made  without  the  degree  of  inform- 
ation which  warranted  belief ;  (IS)  any  breach  of  duty  on  his  part> 
putting  the  other  at  a  disadvantage  or  misleading  him  to  his  pre- 
judice  j  and  (3)  causing  the  other  to  make  a  mistake  as  to  the  subject- 
matter  of  the  agreement. 

The  effects  of  fraud  and  misrepresentation  are  equally  to  make 
the  contract  voidable  at  the  option  of  the  party  misled^  but  misrepre- 
sentation^ like  fraudulent  silence,  will  not  avail  if  the  means  of 
discovering  the  truth  were  available.  A  person  misled  need  not 
void  the  contract,  he  has  another  remedy :  l\e  may  insist  on  the 
other  person  fulfilling  the  contract^  in  such  sense  that  he  is  put  in 
the  same  position  as  he  would  have  been  bad  the  mis-statements  been 
true;  in  other  words  he  may  insist  on  the  party  making  good  the 
untrue  statements  by  means  of  which  he  induced  him  to  enter  into 

the  contract, 

§  11. — Mistake, 

The  last  means  by  which  legal  freedom  of  consent  is  hindered 
is  mistake.  If  both  parties  are  under  a  mistake,  as  in  the  instance 
of  the  cargo  of  the  ship  Peerless,  there  is  no  consent  and  the  con- 
tract is  void. 

The  mistake  must  not  be  a  more  erroneous  opinion  about  the 
value  of  a  thing,  and  it  must  be  a  mistake  of  fact,  not  of  its  law  ; 
and  it  must  affect  both  sides.  A  mistake  by  one  side  (not  being, 
or  amounting  to  evidence  of,  fraud  or  misrepresentation)  will  not 
affect  the  contract.     (Sections  20,  21,  22.) 

§  12. — Lauiful  Object  and  Consideration. 

The  next  essential  to  a  valid  contract  is  that  the  ''  object  **  and 
the  *^  consideration  ''  should  be  lawful.  I  have  explained  what  the 
consideration  is,  and  the  object  is  what  is  to  be  done  for  the  consi- 
deration. Hence^  in  contracts  where  there  is  a  promise  on  each  side, 
either  thing  promised  becomes  the  object  to  one  party  and  the  con- 
sideration to  the  otiier.    A  agrees  with   B  to  saw  up  1,000  trees 
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into  logs  for  2^000  rupees.  Here^  as  regards  A,  the  sawing  is  the 
object  and  the  payment  of  Rs.  2,000  is  ike  consideration ;  as  r^ardi 
B,  the  payment  is  the  object  and  the  work  to  be  done  the  consider* 
ation.  That  which  is  from  one  party's  view  the  object,  is  from  the 
other's  the  consideration,  and  vice  vend. 

All  contracts  are  said  to  have  their  object  or  consideration  law- 
ful unless  either  object  or  consideration  is — 

(1)  forbidden  by  law  {Example fi^mskB  1,000  false  notes  for  i 

payment  of  500  rupees  or  to  drop  a  prosecution  for  a  rob- 
bery on  receiving  a  certain  sum) ; 

(2)  of  such  a  nature  as  to  defeat  the  provisions  of  any  law, 

e,g.^  an  agreement  by  a  forest  officer  (who  is  not  allowed 
to  buy  timber  at  a  Government  auction)  to  pay  so  much 
if  some  other  person  will  buy  the  timber  in  his  own  name 
and  hand  it  over  to  the  officer ; 

(3)  fraudulent  {Example ^  an  agent  agrees  with  some  person  in 

consideration  of  receiving  a  gratuity,  to  obtain  a  lease  of 
land  at  a  low  rate  from  his  principal  for  the  other) ; 

(4)  involves  or  implies  injury  to  the  person  or  property  of 

another.  {Example^  a  contract  with  a  printer  to  print  and 
publish  a  pamphlet,  libelling  a  certain  person  in  consider- 
ation of  a  money  payment :  or  a  contract  by  a  person  with 
a  forest  office  munshi  that  he  shall  induce  the  Divisionil 
officer  to  g^ve  contracts  to  that  person,  the  munshi  get- 
ting a  percentage) ; 
(6)  is  r^arded  by  the  Court  as  immoral  or  as  opposed  to  public 
policy.  {Example,  an  agreement  with  a  man  to  allow  his 
daughter  to  live  immorally  with  the  other  party  in  consider* 
ation  of  a  money  payment*.) 

§  IS.— Fbi^  Agreetnente  under  the  Act 

Next,  besides  these  general  grounds  of  unlawfulness  of  object  or 
consideration,  the  Act  itself  has  expressly  declared  certain  agree- 

*  See  alio  tbe  illoitnition  to  laction  28b 
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ments  to  be  void.  It  will  not  be  necessary,  for  the  practical  pur- 
poses of  the  forest  officer,  to  notice  any  of  these  except  the  follow- 
ing:— 

(1)  that  agreements  absolutely  without  consideration  are  void, 
except  under  certain  conditions ; 

(2)  that  agreements  are  void,  absolutely  restricting  the  right 
of  either  party  to  have  recourse  to  legal  tribunals,  or 
limiting  the  time  within  which  they  may  have  such 
recourse. 

The  exception  to  this  latter  is  an  agreement  to  refer  a  matter  to 
arbitration,  and  that  only  the  amount  awarded  shall  be  recovered. 

Such  an  agreement  is  valid,  aud  an  action  for  damages  will  lie^^ 
and  if  the  person  who  had  contracted  to  refer  to  arbitration  were 
to  bring  a  suit  in  respect  of  the  subject  he  had  contracted  to  refer, 
the  suit  would  be  barred.  He  could,  of  course,  sue  for  the  amount 
awarded  him,  because  the  contract  to  abide  by  the  arbitration  has 
been  fulfilled. 

(3)  Agreements,  the  meaning    of  which  is   not  certain  and 

cannot  be  made  certain,  are  void  ^. 

(4)  Agreements  by  way  of  wager  are  void.     A  few  other  void 

agreements  may  be  gathered  from  other  parts  of  the  Act, 

Thus  agreements  to  do  an  impossible  act  (section  56)  are  void'. 
And  so  agreements  to  do  an  act  which  becomes  impossible,  as  when  a 
singer  contracting  to  sing  loses  his  voice,  or  a  war  breaks  out  which 
renders  a  contract  impossible  of  performance. 

lO  Bat  the  clatueixitheContract  Act,  saying  that  such  an  agreement  could  be 
ordered  to  be  specifically  performed  by  the  Court,  is  repealed  (see  Specific  Belief  Act 
I  of  1877,  section  21,  and  schedule  II  to  the  Act). 

'  The  question  when  evidence  is  admissible  to  clear  up  an  ambiguous  document 
ia  settled  by  sections  93-7,  Indian  Evidence  Act. 

'  But  if  one  party  knew  of  the  impossibility  and  the  other  did  not,  the  first  would 
be  bound  to  confess  it ;  as  if  A  agrees  to  marry  B,  not  knowing  that  B  is  already  mar- 
ried to  C,  and  is  subjeot  to  a  law  which  prohibits  polygamy,  and  so  the  contract  ia 
impossible,  A  may  be  entitled  to  compensatioD.  And  it  b  to  be  remembered  that  a 
oontract  is  not  wholly  impossible  because  part  of  its  subject-matter  existing  at  the 
time  has  ceased  to  exist.    (Section  18,  Act  I  of  1877.) 
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Promises  wbich  inclade  what  is  partly  legal  and  partly  illegal 
are  dealt  with  in  sections  57  and  58. 

§  14. — lUmarki  on  AgreemenU  witkout  Consideration. 

Having  disposed  of  these  cases  of  void  agreements^  I  retaro  to 
offer  some  remarks  on  the  absence  of  consideration. 

The  general  rule  is  that  if  there  is  no  consideration  the  agree- 
ment is  void— -is  not  in  fact^  adopting  the  definition  of  the  Act^  a 
'^  contract.''  (Section  25.)  But  to  this  there  are  some  intelligible 
exceptions^-(l),  if  the  parties  have  put  their  intention  beyond 
mistake  by  reducing  their  contract  to  writing  and  have  got  it  re- 
gistered  under  the  law  for  the  registration  of  assurances^  and  tie 
contract  is  made  on  account  of  tie  natural  love  and  affection  between 
parties  standing  in  a  near  relationship;  (£),  if  it  is  a  promise  to 
compensate  a  person  who  has  voluntarily  '  done  something  for  the 
promisor  or  something  which  the  promisor  was  legally  compellable 
to  do  (as  e.g.y  he  paid  a  tax  to  save  his  property  from  attachment 
and  sale) ;  (3),  if  the  contract  (which  must  be  in  writing)  is  to  pay 
a  debtj  which  would  be  a  lawful  debt,  claimable  but  for  the  effect 
of  the  limitation  law. 

A  gift  actually  made,  as  between  the  donor  and  donee^  is  not 
rendered  invalid  by  this  provision  of  the  law. 

The  above  relates  to  agreements  absolutely  without  considera- 
tion, but  not  to  contracts  where  the  consideration  exists,  bni  is 
inadequate.  Mere  inadequacy  is  not  a  ground  for  voiding  the  con- 
tract; but  if  the  free  consent  is  denied,  it  may  be  taken  into  ac- 
count by  the  Court  in  considering  whether  the  consent  was  freely 
given.  The  illustration  in  the  Act  is  the  case  of  a  person  agreeing  to 
sell  a  horse  worth  Rs.  1,000  for  Rs.  10.  If  there  was  no  qaestion 
about  the  parties  having  consented,  the  contract  would  not  be  void, 
but  if  the  person  who  agreed  to  sell  denied  that  he  had  freely  con- 
sented, the  gross  inadequacy  of  the  price  said  to  have  been  agreed 

'  1.0.,  of  his  own  will  withoat  being  asked  by  the  promisor,  otherwise  there  it « 
consideration.    (Section  td.)    The  previous  request  made  and  fulfilled  ia  the 
deration  for  the  present  promise  to  do  something. 
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on  would  be  an  important  point  in  judging  whether  the  consent  was 
free  or  not. 

§  lb, ^-Contract  tot  en  to  he  in  writiftg. 

The  last  legal  requisite  for  a  '  contract '  is  that  it  should  be  in 
writing,  1/ any  law  specially  so  require  it,  and  registered  if  the 
Registration  Act  (III  of  1877)  requires  it  to  be  registered.  The 
only  contracts  that  are  required  to  be  in  writing  are  those  special 
kinds  of  document  mentioned  in  several  Acts  of  the  Legislature. 
Not  any  of  these  concern  or  can  come  under  a  forest  officer's  notice 
in  any  way,  nor  am  I  aware  that  any  kind  of  contract  which  a  forest 
officer  is  likely  to  be  concerned  in  is  required  by  any  law  to  be  in 
writing^  Consequently,  as  far  as  legal  validity  is  concerned,  all  con- 
tracts may  be  verbal.  We  have  no  such  law  as  the  English  Statute  of 
Frauds  requiring  certain  kinds  of  contracts  to  be  in  writing,  or 
"  under  seal.'' 

No  doubt  it  would  be  very  foolish  (as  a  matter  of  practice) 
not  to  commit  a  contract  to  writing,  especially  as  there  might 
be  great  disputes  and  difficulty  of  proof  afterwards,  and  therefore 
service  and  local  rules  often  require  that  forest  officers  should 
reduce  all  contracts  to  writing  if  dealing  with  more  than  a  certain 
value.  But  that  has  nothing  to  do  with  the  legal  validity  of  a  ver- 
bal contract.  A  contractor  could  not  come  into  Court  and  say,  I 
deny  my  liability  on  this  contract,  because,  according  to  Conserva- 
tor's order  to  his  subordinates,  approved  by  Government,  this  con- 
tract is  over  such  and  such  a  value  and  therefore  ought  to  have 
been  written. 

So  also  there  may  be  a  law  that  if  the  contract  is  in  writing  it 
must  be  registered,  if,  for  example,  private  persons  chose  to  execute 
a  written  lease  or  sale  of  land  or  house  of  Bs.  100  in  value,  they 
mnU  register  :  and  the  contract  would  not  be  valid  otherwise,  be- 
cause the  writing  could  not  be  offered  in  evidence,  and  a  verbal 
agreement  would  not  be  admitted   when  the   parties  had   made 

*  In  provinces  where  the  Transfer  of  Property  Act  (IV)  of  1882  isiu  force,  certain 
mlet  and  moitgages  of  immovahle  property  mast  be  in  writing. 
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a  writing  on  the  subject.  Bat  they  are  not  obliged  to  have  any 
writing  at  all ;  and  though  there  may  be  certain  advantages  conceded 
by  the  Registration  law  to  registered  documents  over  unregistered 
ones  and  oral  contracts^  this  does  not  affect  the  legality  of  the 
contract  itself.  For  example^  if  you  mortgage  to  me  verbally  a 
house  for  a  debt  of  Rs.  1,000  it  might  be  oral^,  but  (unless  posses- 
sion had  actually  been  given),  a  registered  deed  of  mortgage  to 
another  person  would  prevail  against  the  unsupported  oral  mortgage. 
And  if  it  was  a  case  of  a  sale  of  a  cottage  for  B43. 80,  which  need  not 
be  registered,  a  voluntarily  registered  deed  of  sale  of  the  same 
cottage  would  be  given  effect  to  before  the  unregistered  one. 

§  16. — Performance, 

Having  now  understood  what  agreements  are  legal  contracts, 
the  next  important  subject  is  the  per/ormanee  of  contract  uodeN 
takings.  Each  party  must  perform  or  offer  to  perform  his  promise, 
unless  this  is  dispensed  with  by  the  other  party,  or  is  excusable  by 
law  (as  will  presently  be  explained.) 

If  the  party  dies,  the  heirs  or  representatives  of  the  party  are 
still  bound  to  perform,  unless  a  contrary  intention  appears  from  the 
contract  {ex,,  a  particular  painter  agrees  to  paint  a  picture  but  dies 
before  he  does  so,  here  his  heir  or  representative  may  not  be  a 
painter  at  all,  or  not  be  as  good  a  painter,  and  therefore  it  could 
not  have  been  the  intention  of  the  contract  that  the  representa- 
tive  should  fulfil  it) . 

When  one  party  is  ready  to  perform  and  has  made  an  offer  of 
performance,  and  the  other  does  not  accept  the  offer,  he  is  no  longer 
responsible,  and  does  not  thereby  lose  his  rights  under  the  contract; 
but  the  offer  must  be  unconditional,  and  made  at  a  proper  time 
and  place,  and  with  proper  opportunity  to  the  other  party  to 
ascertain  that  the  offer  corresponds  to  what  the  contract  bargains 
for.     (Section  38.) 

When  a  party  to  a  contract  has  refused  to  perform,  or  disabled 

*  Exo«>pt  in  proTinceg  ulladed  to  ia  the  last  note.    See  sections  9,  5^  and  59  of 
the  Act  IV  of  1882. 
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himself  from  performing,  his  promise  in  its  entirety,  the  promisee 
may  pnt  an  end  to  the  contract,  unless  he  has  signified  by  act  or 
word  his  assent  to  its  continuance.     (Section  39.) 

In  some  contracts  it  is  evidently  the  intention  of  the  parties 
that  either  party  should  iimself  perform  his  part,  otherwise  a 
competent  person  may  be  employed  to  perform  it.  If  performance 
by  a  third  party  is  accepted,  performance  cannot  afterwards  be 
demanded  of  the  party  himself •     (Sections  40-1.) 

When  there  is  a  joint  promise  by  several  persons  (unless  a  differ- 
ent intention  appears  by  the  contract),  all  the  persons, — or  after 
the  death  of  one,  the  survivors,  and  the  representative  of  the 
deceased, — and  after  the  death  of  all,  the  representatives  of  all 
jointly,  must  fulfil  the  promise.    (Section  42.) 

But  in  such  a  case  the  promisee  may  (in  the  absence  of  express 
agreement  to  the  contrary)  make  any  one  of  the  joint  promisors 
perform  the  whole  promise  ' ;  but  the  one  so  compelled  has  a  right 
to  daim  contribution  from  the  others  in  equal  shares. 

If  one  of  a  number  of  joint  promisors  is  released  by  the 
promisee,  the  others  remain  liable,  and  the  release,  as  regards  the 
promisor,  does  not  free  the  released  person  from  liability  to  the 
other  joint  promisors.     (Section  44.) 

Joint  promisees  can  claim  performance  on  the  same  principle  as 
that  which  applies  to  joint  promisors  under  section  42.  (Section  45.) 

§  17. — nme  and  Place. 

In  some  contracts  it  is  really  important  that  they  should  be 
performed  exactly  at  the  time  agreed  on ;  in  others  it  is  not  so^ 
and  often  no  time  is  specified  at  all. 

If  no  time  is  specified,  the  performance  must  be  within  a  reason* 
able  time,  which  is  a  question  of  fact  in  each  particular  case.  (Sec- 
tion 46.) 

When  the  promisor  has  undertaken  to  do  his  part  on  a  certain 
day,  and  without  application  on  the  part  of  the  promisee,  he  must 

<  That  is,  every  joint  promise  in  preiamed  to  be  joiiU  and  several.  This  is 
different  from  the  li^uglish  law. 
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perform  it  in  the  usual  hours  of  business  and  at  the  proper  place;  e.g., 
a  person  promising  to  deliver  goods  on  a  certain  ds.j  to  a  ware- 
houseman  in  business^  must  perform  this  on  the  understaoding 
that  he  delivers  at  the  warehouse^  and  in  usual  business  honn:. 
A  delivery  at  midnight  or  at  some  unusual  place,  would  not  be  a 
performance.    (Section  47.) 

There  are  provisions  in  the  Act  regarding  place  of  performance 
(when  that  is  not  stated)  which  will  be  found  in  sections  48-9,  but 
need  not  be  here  detailed. 

As  a  general  rule  about  place,  in  the  absence  of  express  agree- 
ment, the  place  for  the  delivery  of  goods  sold  is  the  place  at  which 
they  are  at  the  time  of  sale,  and  if  not  in  existence  at  the  time, 
at  the  place  at  which  they  are  produced.     (Section  94.) 

But  in  practice  the  question  ot  place  of  performance  rarely  gives 
any  difficulty. 

There  is  a  further  rule  about  time,  where  it  is  essential  and 
where  it  is  not,  which  will  be  better  understood  when  the  roles 
which  now  follow  have  been  understood. 

§  18.— Orrf^r  of  Performance  of  reciprocal  Promi$es. 

I  have  before  remarked  that  in  the  great  majority  of  contracts 
there  is  a  promise  on  either  side,  each  of  which  promise  is  the  object 
of,  or  the  consideration  for,  the  contract,  according  as  it  is  looked 
at  from  one  party's  point  of  view  or  the  otber^s.  It  then  becomes 
a  question  in  what  order  these  promises  are  to  be  performed.  In 
this  respect  contracts  have  been  by  English  lawyers  classified 
ubder  three  kinds : — 

(1)  Where  the  two  promises  (or  the  two  sets  of  promises  o( 
which  there  are  several  on  either  side)  are  to  be  performed 
simultaneously,  &c.  I  agree  to  deliver  10,000  sleei^ersal 
Agra  within  three  months  and  you  to  pay  Rs.  30,000  on 
delivery ; 

(2)  The  promises  are  independent :  each  must  fulfil  his  oira 
independently  of  what  the  other  does,  and  the  remedr 
of  either  is  not  to  forego  iit  duty,  but  to  sue  the  otlier  fo; 
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damages  (or^  if  the  law  be  so^  sue  him  for  specific  perform- 
ance); 
(3)  One  promise  is  by  the  terms  of  the  contract  to  be  per- 
formed fiietj  and  it  is  (what  is  called)  a  '^  condition  pre- 
cedent''that  one  should  be  performed  before  the  other 
can  be  claimed. 
The  Indian  Act  has  not  adopted  this  classification,  which  in  fact 
ifl  the  subject  of  much  argument  when  it  is  attempted  to  be  applied 
rigidly  in  practice;  but  it  is  useful  to  understand  it  in  theory,  and 
the  idea  of  it  is  not  altogether  lost  in  the  practical  provisions  of 
the  Contract  Act  which  follow. 

For  example,  section  51  clearly  applies  to  the  first  case  (simuU 
taneous  performance) ;  neither  party  is  bound  to  perform  unless  the 
other  is  ready  and  willing  to  do  his  part  simultaneously. 

The  same  principle  is  also  applied  if  the  contract  expressly 
states  the  order  in  which  the  promises  are  to  be  performed,  or  if 
the  nature  of  the  business  clearly  indicates  it.  (Section  52.)  The 
parties  must  perform  their  parts  in  the. order  thus  established. 
This  is  an  instance  of  the  third  case — '^  condition  precedent." 

And  section  54  further  completes  the  subject :  the  party  bound 
to  do  his  part  first,  must  do  so ;  but  if  he  fails  or  refuses,  not  only 
is  the  other  party  not  bound  to  carry  out  his  share,  but  he  is  entitled 
to  claim  compensation.     Example :  A  agrees  with  a  contractor  B 
that  B  shall  fell  2,000  trees  and  saw  them  up  into  sleepers,  for  a 
payment  of  so  much  per  sleeper  sawn,  A  agreeing  to  find  the  axes, 
saws,  &c.,  necessary  for  the  work.    Here  it  is  obvious  that  A's  find- 
ing the  tools  is  to  come  first  in  order :  it  is  a  condition  precedent :  if 
he  does  not,  B  is  not  bound  to  saw  up  the  wood,  and  not  only  so 
but  he  can  claim  compensation  for  loss  of  reasonable  profits  on 
the  contract.     (See  also  section  75.)     Where  there  is  some  order 
o£  performance  indicated,  it  is  not  the  intention  that  the  acts  should 
be  simultaneous :  then  there  arises  the  second  case  (independent 
agpreements  on  each  side),  and  each  party  must  independently  do  his 
part  without  looking  to  the  other,  the  remedy  for  either  being  to 
claim  damages  for  the  other's  non-performance. 

2a 
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It  is  necessary  here  to  observe  that  if  one  party  prwenU  the 
other  from  doing  his  share^  not  only  has  that  party  no  claim^  but  the 
party  prevented  can  claim  compensation.    (Section  53.) 

Not  only  must  be  not  prevent,  bht  he  must  give  reasonable 
fadliiieM  to  him  to  perform  (section  67}  ^  e.^.,  in  a  contract  to  repair 
generally ;  it  may  appear  from  the  circamstances  that  the  owner  should 
point  out  the  places  where  repair  is  needed ;  his  failure  would  excuse 
the  contractor^  and  so  if  he  prevented  or  did  jiot  facilitate  the  repair^ 
by  the  necessary  moving  out  of  furniture^  and  so  forth. 

These  provisions^  it  is  said,  are  more  stringent  than  those  of  the 
English  law^  which,  as  a  rule^  inclines  against  avoiding  the  con- 
tract altogether  and  refers  the  injured  party  to  compensation  by 
damages. 

§  19,-^  Time /or  Per/ormanee. 

In  one  case^  however,  the  Indian  law  takes  off  the  edge  of  the 
rule  about  failure  to  perform-— re^r.^  in  the  case  of  time  for  perform- 
ance— a  rule  which  I  reserved  for  consideration  till  now.  If  one 
promise  is  to  be  executed  within  a  certain  time,  and  then  the  other 
promise  becomes  due^  the  rule  about  performance  is  not  applied  in 
all  its  harshness,  viz.^  that  failure  in  the  first  should  render  the  con- 
tract at  once  voidable,  with  a  claim  to  compensation  by  the  other 
party  :  but  it  is  equitably  asked,  did  it  really  .matter  whether  the 
promise  being  reasonably  performed,  it  was  not  performed  exactly 
in  the  time  fixed  ?--*is  it  fair  to  allow  that  if  there  has  been  a 
genuine  though  not  precisely  formal  or  strict  performance,  the 
other  party  should'  take  advantage  of  such  a  formal  error  and  void 
the  contract  and  claim  compensation,  as  vnder  the  mle  I  have 
described  ?  The  answer  is  no  :  the  edge  of  the  role  is  equitably 
taken  off  by  looking  to  the  facta  and  intention  of  the  partiea.  If 
it  is  clear  that  there  was  an  express  object  in  fixing  a  precise  time, 
then  any  failure  in  regard  to  time  is  no  longer  formal  but  n»aterial, 
and  the  rule  holds  good :  but  if  time  was  not  essential,  and  the 
performance,  though  not  technically  to  the  day,  has  been  good  and 
useful,  (even  though  the  delay  has  somewhat  injured  the  other 
party,)  then  that  .other  party  cannot  void  the  oontract  and  get  off 
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his  part  (section  65,  clause  2) ;  tterertheless  he  is  (entitled  to  com- 
pensation  for  any  actual  injury  caused  by  the  delay  :  but  he  must^ 
in  accepting  performance^  give  notice  that  he  is  going  to  claim 
such  compensation.     (Section  55,  clause  3.) 

Lastly^  where  under  these  circumstances^  one  party,  owing  to 
the  failure  of  the  other  (sections  19,39,  53-4),  is  entitled  to  re- 
scind or  put  an  end  to  the  contract,  and  does  so,  the  other  party  is 
released  from  performing  his  part  specifically,  but  is  in  many  cases 
still  liable  to  pay  compensation. 

§  20. '^Bene/U  reeeifiei  by  Party  reieinding  the  Osniract. 

But  the  important  rule  is,  that  if  the  party  having  rescinded  a 
voidable  contract,  has  received  some  benefit  (though  not  the  whole 
intended  result)  from  the  other  party,  he  is  bound  to  restore  that 
benefit,  Le.,  to  make  it  good.  Supposing,  for  instance^  owing  to  a 
failure  of  a  contractor  who  had  engaged  to  completely  saw  up,  mark 
and  launch  20,000  sleepers,  the  forest  officer  was  obliged  to  avail 
himself  of  a  lawful  power  to  put  an  end  to  the  contract,  but  5/000 
sleepers  were  lying  out  in  the  forest  but  not  launched,  and  1,000  had 
been  actually  launched  :  hete,  although  he  had  not  the  whole  work 
done,  it  is  obvious  that  he  has  had  some  benefit,  and  he  must  there* 
fore,  to  use  the  words  of  the  Act,  '^restore  the  benefit  *'  and  calculate 
a  fair  portion  for  the  part  of  the  work  done  and  allow  that.  And  this 
would  still  hold  good  even  if  the  failure  to  supply  the  whole  20,000 
sleepers  caused  a  heavy  loss  in  consequence  of  a  failure  to  meet 
some  Railway  contract  for  sleepers  in  the  plains  :  damages  might 
be  claimed,  but  subject  to  the  adjustment  of  the  benefit  received. 
(Section  64.) 

.  The  same  rule  (section  65)  holds  where  a  contract  is  discovered  to 
be  void,  or  becomes  void  :  any  benefit  actually  taken  under  it  must 
be  restored.  [Example :  A  pays  B  1,000  rupees  in  consideration  of  B^s 
agreement  to  marrjr  C.  A's  daughter  C  is  dead  at  the  time.  The 
agreement  is  void,  but  if  B  has  received  the  IjOOO  rupees  he  must 
repay  it  to  A.) 
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§  21. — Jjjpropriation  of  Paymeuti. 

Connected  with  the  subject  of  performance^  is  the  case  where  a 
person  has  several  debts  to  pay^ — ^in  other  words^  he  has  promised  to 
pay  several  sams^  and  he  makes  a  payment  {i.e.,  a  part  perform- 
ance) without  intimating  to  which  debt  or  account  he  wishes  it  to 
be  credited. 

Of  course,  if  any  intimation  is  made  or  appean/rom  ike  eircum- 
stances^  the  payment  must  be  applied  to  such  debt  as  is  intimated. 
(Section  69.)  But  if  not,  the  creditor  may  apply  it  to  any  lawful 
debt  actually  due  and  pagable,  no  matter  whether  the  debt  is  barred 
from  recovery  in  Ck>urt  by  the  Limitation  law  or  not.  (Section 
60.) 

If  neither  party  makes  an  appropriation,  a  Court  settling  the 
account  (for  example)  would  apply  the  payment  to  the  debts  in 
order  of  time,  or,  if  they  are  simultaneous^  to  each  proportionately. 
(Section  61.) 

§  2i,'^'Cantract€  wiieA  need  not  be  performed* 

We  have  considered  how  some  agreements  are  void,  and  some 
are  voidable.  We  now  come  to  the  case  where  something  occurs 
in  the  course  of  a  contract  otherwise  valid,  which  excuses  or  super- 
sedes  its  performance. 

One  such  case  is  rather  important,  namely,  where  there  is  a 
'^  novation ''  as  it  is  called,  or  the  substitution  of  a  new  contract, 
which  is  intended  to  supersede  the  old,  so  that  the  new  one,  and 
not  the  latter,  has  force.  Such  a  substitution  may  either  affect 
the  whole  contract,  or  some  of  its  terms.  Or  it  may  be  that  a  con- 
tract is  rescinded  altogether. 

In  all  these  cases  the  original  contract  can  no  longer  be  claimed. 
The  alteration  may  affect  terms,  rates,  time,  place,  &c.,  or  ihe 
parties;  the  creditor  may  accept  a  new  debtor  and  release  the 
original  one. 

The  rules  of  English  law  (some  of  which  appear  somewhat 
questionable)  have  not  been  altogether  followed  in  the  Act. 

Any  promisee  may  partly  or  wholly  dispense  with   or  remit 
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the  performance  of  the  promise  made  to  him^  and  there  is  no 
technicality  about  this  being  "  without  consideration/'  A  man 
who  has  a  bond  for  Bs.  1^000^  and  chooses  to  accept  a  payment  of 
Rs.  500  in  lieu  of  it^  is  entitled  to  do  so,  and  this  waiver  or  dispensa- 
tion may  be  made  at  any  time  before  breach  of  the  contract  or 
after  it^ 

Whenever  a  voidable  contract  is  reicinded,  the  rescission  must 
be  communicated  or  revoked  in  the  same  way  as  a  proposal  which 
originates  a  contract  may.     (Sections  3^  4^  5j  and  6.) 

§  2S.-^BreacA  of  Contract. 

The  lost  subject  to  be  considered  in  this  sketch  of  the  general 
principles  relating  to  all  contracts,  is  the  consequence  of  a  breack  of 
a  contract. 

The  result  of  a  failure  on  the  part  of  a  promisor  who  is  bound 
to  fulfil  ku  engagement  first  in  order  of  time,  we  have  already  seen  ; 
it  is  to  absolve  the  other  party  who  has  made  a  reciprocal  engage- 
ment from  fulfilling  that  engagementj  and  also  to  entitle  him  to 
compensation  for  loss  of  profits  from  the  contract.  If  I  agree 
with  A  that  he  will  convey  500  tons  of  teak  wood  to  a  certain 
depdt,  at  the  rate  of  Rs*  2  a  cubic  foot,  and  I  am  to  advance  him 
Rs.  25,000  and  fail  to  do  so,  not  only  is  A  excused  from  conveying 
the  wood,  but  he  can  claim  compensation  for  the  profits  he  proves 
he  would  have  made  on  the  contract. 

And  again,  if  one  party  having  done  his  part,  or  being  ready 
and  willing  to  do  it,  according  to  the  requirements  of  the  case,  the 
other  party,  without  lawful  excuse,  fails  or  refuses  to  perform  his 
part,  here  the  latter  becomes  liable  to  pay  damages  for  his  breach 
of  contract. 

§  24. — Nature  of  Damages. 

It  is  obvious, however,  that  the  '^  damages''  or  '^ compensation" 
thus  easily  spoken  of,  are  not  in  all  cases  obvious  or  easily  deter- 
mined  in  an  actual  case  of  dispute. 

T  The  Engliah  law  draws  a  dUtinction  here. 
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The  firat  principle  is  that  the  damage  compensated  is  that  which 
naturally  arises  in  the  usual  course  of  things,  or  one  which  the 
parties  knew,  when  they  made  the  eontract,  was  likely  to  be  the 
result  of  a  breach  of  it.  And  the  damage  is  direct  and  immediate, 
not  indirect  or  remote. 

This  is  a  very  necessary  rule,  for  the  effects  of  any  act  are  really 

almost  infinite,  and  if  the  law  were  to  go  into  every  possible  ramifi- 
cation of  consequence  that  ensued  from  a  breach  of  some  contract, 
there  would  be  no  end  to  the  suit,  and  to  tixe  expense  of  the 
enquiry.  Damages,  therefore,  not  directly  flowing  from  the  breach 
are  said  in  law  to  be  ''  too  remote ''  and  will  not  be  awarded. 

An  important '  explanation '  to  this  section  must  here  be  noted, 
In  some  c^kses  the  means  of  remedying  the  inconvenience  caused  bf 
n^n-performanee  may  exist,  and  this  may  be  important  to  take 
into  account  in  estimating  damages.     For  example  (illustratioa  i), 
A  hires  B's  ship  to  go  to  Bombay  and  there  take  up  a  cargo  which 
A  is  to  provide,  and  bring  it  to  Calcutta  :  B's  ship  fails  to  go  to 
Bombay,  but  A  got  other  conveyance  on  equally   advantageous 
terms  whiqh  aaswers  his  purpose,  only  he  is  put  to  some  trouble 
and  expense  in  getting  it;  here  the  damages  A  would  gel  would 
only  be  compensation  for  the  trouble  and  expense  so  incurred,  the 
existence  of  the  means  of  remedying  the  breach  of  contiuct  here 
having  obviated  all  the  chief  loss  to  be  apprehended. 

§  25.~-P^fi<i%.  Liquidated  Damagee. 
It  sa^pietimiee  hflil^>ens  that  persons  put  down  in  their  contract 
that  if  th^iTC  is.  a  breach  a  certain  penalty  of  fixed  amount  shall  be 
payable.  The  English  law  was  that  this  penal  sum  would  not 
be  decreed  by  the  Court  as  long  as  it  was  an  arbitrary  jvaui/^  ;  and 
it  was  held  to  be  so  in  all  cases  where  the  real  damage,  as  distinct 
from  the  fixed  sum,  could  be  ascertained.  But  where  it  was  in 
the  contemplation  of  the  parties  that  there  would  be  great  difficaltj 
in  estimating  the  actual  damages,  and  that  it  was  their  intention  to 
obviate  this  inconvenience  by  agreeing  on  and  specifying^  a  sum 
by  way  of  liquidated  damages  as  it  is  called,  then  this  sum  could  le 
recovered. 
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The  Indian  Act  has  not  exactly  adopted  this  rule  (which  no 
doubt  often  is  difficult  to  apply)  ^  and  merely  declares  (section  74)  that 
if  a  sum  is  specified^  in  case  of  breach^  the  party  suffering^^  whether 
or  noi  actual  losi  is  proved,  is  entitled  to  receive  reaeonable  compen- 
sation^ not  exceeding  the  sum  named;  which  comes  to  this,  that 
more  than  the  fixed  sum  cannot  be  claimed^  but  if  the  Court  does 
not  think  the  sum  ought  to  be  given  in  full^  it  can  reduce  it  to  a 
leasonable  sum;  the  Court  cannot,  however,  refuse  to  allow  the 
leasonable  sum  on  the  ground  that  actual  damage  is  not  proved,  as 
long  as  there  has  been  a  real  breach  of  the  contract. 

There  is  an  exception  to  the  rule  which  it  is  important  to 
remember.  The  penalty  named  in  any  bail-bond,  recognizance, 
or  other  instrument  of  the  same  nature,  and  in  any  security  bond  for 
tbe  faithful  performance  of  any  public  duty  or  act  in  which  the 

jmdlie  are  interested,  is  recoverable  as  named,  in  case  of  breach  of 

the  agreement.     (Section  74,  exception.) 

But  this  does  not  apply  to  security  taken  to  fulfil  a  Oovern- 

ment  contract,  at  least  not  necessarily  2^^^  would  have  tu  be  specially 

shown  that  there  is  an  act  to  be  done  in  which  '^  the  public  are 

interested.  '^     (Section  74,  exception.) 

Suction  II. — Contbaots  bt  Forest  Officers  on  behalf  of 

Government. 

§  l.^^Original  Power  to  contract  for  QovemmenL 
I  now  proceed  to  explain  how  it  is  that  forest  officers  can 
make  contracts  for  Government^.  All  the  contracts  which  the 
forest  officer,  as  such,  has  anything  to  do  with  are  not  con- 
tracts with  him,  but  are  popularly  spoken  of  as  Government  con- 
tracts. It  is  obvious  then  that  he  makes  them  on  behalf  of 
Government  pursuant  to  some  delegated  authority,  and  tliat  per- 
sonally he  is  not  entitled  to  any  benefit,  nor  liable  to  any  responsi- 
bility, under  the  contract. 

^        cf*Ti  only  adopt  fhe  recognized  offieinl  reasons  and  procednre  as  I  find  them.    I 
quite  oonvinced,  perBooally,  that  it  is  all  based  on  a  misiuterpr^tion  of  th^  Act, 
will  appear  presently. 
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As  long  as  Government  undertakes  any  kind  of  executive  duty 
in  departmeutal  working,  not  to  speak  of  other  branches  of  Admii^i&- 
trative  Government,  it  cannot  help  entering  into  contracts.   It 
may  need  to  buy  land,  or  lease  it,  to  enter  into  contracts  for  goods 
to  be  supplied,  or  for  work  to  be  done. 

Owing  to  the  position  of  Government  as  successors  to  the  East 
India   Company,   under  the  Act  for  the  better  Government  o! 
India',  ''the  Secretary  of  State  for  India  in  Council ''  was  de 
dared  by  that  Act  to  be  the  representative  of  the  State  for  tte 
purpose  of  holding  property,  and  of  suing  and  being  sued  in  the  sane 
manner  as  the  East  India  Company  might  have  been.     Sectim 
40  of  the  Act  provides  that  the  Secretary  of  State,  with  the  coi- 
currenoe  of  a  majority  of  hia  Council,  may  sell  and  dispose  «f 
all  real  and  personal  estate,  &c. ;  may  raise  money  on  mortgage,  &e; 
may  purchase  or  acquire  "  any  land  or  hereditaments  or  any  iz^ 
terest  therein,  stores,   goods,   chattels  and  other  property,  anl 
is  empowered  to  enter  into  any  contract  whatsoever,  as  may  be  thought 
fit  for  the  purposes  of  this  Act    ***»." 

§  2. — First  attempt  to  remove  tie  difficulty. 

But  it  is  obvious  that  Government  business  could  not  be  carried 
on  for  a  week,  if  every  contract  had  to  be  sent  home  to  be  execute 
or  signed  by  the  Secretary  of  State,  and  if  a  majority  of  his  CoundU 
had  to  concur  in  each  contract. 

This  difficulty  was  partly  removed  in  1859  by  the  provisions  of 
the  Statute  22  and  23,  Vic.  cap.  XLI,  sections  1-2. 

This  provides  that  (a)  the  Governor  General  in  Council ;  (b) 
the  two  Governors ;  (c)  the  Lieutenant-Governor  of  the  North- 
Western  Provinces ;  and  {d)  any  officer  entrusted  with  the  govern- 
ment, charge  or  care,  of  any  Presidency,  Province,  or  District^ 

•  21  tnd  22,  Vie.  cap.  106. 

*  It  has  been  held  by  the  Government  law  otBcers  (and  indeed  it  admits  of  as 
doobt)  that  **  Districf  here  means,  not  the  charge  of  a  Collector  or  Deputy  Cott* 
mifdoner,  but  something  analogone  to  the  Presidency  or  Province  previously  spofcas 
of,  todi  for  insUnos  as  Ajma*.  Berar«  dre^  which  are  hardly  *'  provinces.  ** 
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in  India  {i,e.,  any  Lieutenant-Governor^  or  Chief  Commissioner, 
or  Resident  having  the  charge  of  a  territory)  may  (subject  to  such 
restrictions  as  the  Secretary  of  State,  with  the  concurrence  of  a 
majority  of  his  Council,  may  prescribe)  enter  into  contracts  and 
buy  lands  and  goods  (exactly  as  in  the  40th  section  of  the^  Act  of 
1858,  already  quoted). 

By  the  second  section  the  Secretary  of  State  in  Council  may  be 
named  in  the  contracts  so  made  as  a  party  to  it  {i.e.,  as  represent- 
ing the  State),  and  it  is  ''  sufficient  to  use  the  designation  of  the 
Secretary  of  State  in  Council  in  such  deed,  contract,  or  other  in- 
strument, and  the  same  may  be  esprested  to  be  executed  on  hehalf 
of  the  Secretary  of  State  in  Council  by  or  by  order  of*  the  Governor 
General  in  Council,  the  Lieutenant-Governor,  &c.,  &c.,  ''  but  may 
be  executed  in  other  respects  in  like  manner  as  other  instruments 
executed  by  or  on  behalf  of  him  or  them  respectively  in  his  or  their 
official  capacity. '' 

These  contracts  may  be  enforced  against  the  Secretary  of  State 
in  Council  for  the  time  being,  but  "  neither  the  Secretary  of  State 
nor  any  Member  of  his  Council,  nor  any  person  executing  such 
deed,  contract,  or  other  instrument,  shall  be  personally  liable 
in  respect  thereof,  and  all  liabilities,  costs,  and  damages  in  re- 
spect thereof  shall  be  satisfied  and  paid  out  of  the  revenues  of 
India.'' 

It  wi^  be  observed  that  this  supposes  that  the  contracts  will 
be  executed  by  the  head  of  the  Government  in  the  province,  on 
behalf  of  the  Secretary  of  State,  that  they  will  be  executed  in 
the  usual  form  in  which  Government  instruments  are  executed,  the 
Governor's  act  being  indicated  by  his  Secretary's  signature,  &c.,  as 
usual,  only  the  document  must  say  that  it  is  made  on  behalf  of 
the  Secretary  of  State  by  or  by  order  of  the  Oovemor.  There  is 
nothing  whatever  in  this  section  which  implies  that  the  power  of 
making  contracts  may  be  further  delegated  to  certain  officers, 
heads  of  departments.  District  Engineers,  Collectors,  and  so  forth ; 
nor  was  anything  settled  on  this  subject  till  1870,  when  the  33  and 
34,  Vic.  cap.  LIX  was  passed. 
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§  3.—TAird  Stage. 

The  proximate  caase  of  the  passing  of  this  Act  was  that  a 
number  of  deeds  had  been  issaed  in  Madras  for  the  grant  of  certain 
lands^  by  an  oflScial  called  ''the   Inam   Commissioner/'     These 
deeds  shoald  (according  to  the  22  and  23^  Yic.  cap.  XLI]  have 
been  expressed  to  be  executed  ''  by  order  of  the  Governor  of  Madras 
n  behalf  of  the  Secretary  of  State^  &c./'  but  this  form  was  not 
followed:  the  deeds  were  simply  expressed  to   be  executed  ''oa 
behalf  of  the  Governor^/'     The  matter  had  been  remedied  by  a 
special  Act  as  regards  those  particular  deeds,  but  it   was  appre- 
hended that  other  deeds  generally  in  other  parts  might  be  held 
invalid  for  a  like  reason.    Thereupon  the  Act  (33  and  34,  Yk. 
cap.  LIX)  declared  (section  1)  that  all  instruments  execated  before 
the  Act,  and  for  a  limited  period  after  it  (to  allow  of  its  becoming 
known),  if  they  were  expressed  to  be  executed   "by"   or  "bj 
order  of ''  or  ''  on  behalf  of "  the  Governor   General,  Governor, 
or  Lieutenant-Governor  or  Chief  'Commissioner,  or  other  officer 
entrusted  with  the  care,  &c.  (as  in  the  previous  Act),  were  no  less 
valid  than  if  they  had  been  executed  in  the  form  required  by  the 
Act  22  aud  23,  Vic.  cap.  XLI  (which  is,  as  we  have  deen,  '^byor 
by  order  of  the  Governor ^  8fc,,  on  behalf  of  the  Secretaiy  of  State.'*) 

The  second  section  gives  power  to  the  Governor  General  in 
Council,  by  Resolution  from  time  to  time,  to  vary  the  form  ofeie- 
cution  required  by,  the  22  and  28^  Vie.  cap.  XLI,  or  to  empower 
other  authorities  under  his  order  to  vary  it. 

^  4.— •P^tptff  given  to  Public  Offi^eere. 

This  second  section  has  been  held  to  authorize  the  Governor 
General  in  Council  to  issue  a  Resolution  in  the  Home  Department', 


1  ThiB  appears  from  tho  82  and  33,  Vic.  cap.  XXIX,  the  Act  which  wms  separateK 
and  at  ouoe  passed  to  render  THlid  these  particular  inam  deeds. 

*  The  opinion  is  held  that  the  terms  "  oary  ih^  form  of  0Mnrfiaa  **  meaa  "  s«nr 
ihe  modt  ^  eatcuiion  wUh  reference  to  the  party  exeoutituf.**  I  submifc  that  U» 
opinion  cannot  be  correct.  Looking  to  plain  history  of  the  case  (and  no  ob«  <« 
doubt  the  facts  of  it  as  set  forth  in  the  text),  the  question  of  the  subordinafte 
who  were  entitled  to  contract  by  'order  of  the  Governor,  &&,  was 
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No.  989,  dated  Simla,  28rd  June  1877,  which  is  the  ''basis  on 
which  the  authority  of  certain  public  officers  to  make  contracts''  by 
order  of  the  Government  of  their  province,  on  behalf  of  the  Secre« 
tarj  of  State,  rests. 

Subsequently,  another  Resolution  (Home  Department),  No.  2S 
dated  Simla,  15th  October  1878,  was  issued  in  the  same  sense,  with 
reference  to  contracts  by  forest  officers;  but  it  stated  that  Conser- 
Yators,  Deputy  Conservators,  Assistant  Conservators  and  Sub- As- 
sisiant  Conservators  might  make  contracts,  to  iucA  fxteni  and 
within  9ueh  limits  as  each  Local  Government  might,  by  notification 
in  its  official  Gazette,  direct. 

The  precise  value  and  amount  of  contracts  which  each  grade 
ean  execute  must  therefore  be  ascertained  in  each  province,  and  it 
would  be  impossible  here  to  reprint  a  collection  of  the  orders  that 
bave  been  issued'. 

It  will  be  observed  that  while  these  orders  are  in  force,  dele« 
gating^  the  power  of  contracting,  no  orders  have  been  issued  varying 
"  the  form  of  execution ''  (in  any  other  sense) .  Therefore  it  is  im- 
portant to  observe  the  form  required  in  the  22  and  23,  Vic.  cap. 
XLI,  and  for  each  document  to  be  expressed  that  it  is  made  by 
''  so  and  so.  Deputy  Conservator  (or  Assistant  Conservator, or  as  the 
case  may  be),  by  order  of  the  Lieutenant-Governor  (or  Governor 
fs  the  case  may  be),  on  behalf  of  the  Secretary  of  State  for  India  in 
Council/'    This  form  must  never  be  omitted. 

SECmON  III. — PbACTICAL  ReMAKKS  BEGAaniNG  GovEBNHEirr 

COKTRACTS. 

§  \.—The  Form. 
It  will  have  been  gathered  from  what  I  have  previously  said 

plat«d  by  the  Acti^  and  the  only  qneiiion  was  that  of  formal  invaliditj  aiiiing  from 
tlie  variation  or  absence  of  the  proper  form  of  worda  '*  by  order  of  the  Governor, 
&C.9  &C.9  on  behalf  of  the  Secretary  of  State. " 

*  These  powem  ace  given  by  Qovernment  as  regfurdg  the  legal  force  of  the  coo- 
tract  ;  but  there  is  nothing  to  prevent  Conservators  requiriog  all  contracts  above 
H  certtkiu  value  to  be  submitted  to  them  before  execntiuu,  in  order  to  satisfy  them 
tlmt  errors  of  drafting,  &€.»  are  not  committed.  It  is  an  excellent  plan  to  adopt  thi* 
prticautioiu 
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that  verbal  contracts  for  nearly  all  the  works  or  supplies  a  forest 
officer  is  likely  to  be  concerned  with^  will  be  binding  as  far  as  ti^eii 
,  legality  is  concerned.  But  of  course  it  is  only  in  petty  mattersi 
regarding  which  there  is  no  doubt^  that  word  of  mouth  is  tbougU 
sufficient.  In  all  larger  matters  the  contract  will^  as  a  matter  of 
course,  be  reduced  to  writing. 

I  may  now  say  a  few  words  about  the  general  form  in  whieh 
contracts  are  drawn  up.  It  would  not  be  useful,  in  a  manual  de- 
voted to  explaining  principles,  to  give  a  set  of  forms  even  for  t!he 
most  frequently  required  contracts,  such  as  contracts  to  fell  and  saw 
up,  to  float  and  deliver  at  dep6t,  timber  of  any  kind,  contracts  for 
good  service,  security-bonds,  and  so  forth ;  but  it  will  be  better  for 
each  office  gr^'lnally  to  provide  itself  with  these,  with  the  aid  of 
the  Government  law  officers  of  the  province. 

But  I  desire  to  make  it  perfectly  clear  that  there  is  no  magic 
or  legal  efficacy  in  any  particular  form.  It  is  to  secure  neat  and 
workmanlike  documents  that  I  recommend  having  standard  forms. 

The  only  matter  of  form  that  is  essential  is  (I  may  repeat)  tbt 
the  contract  must  state  that  it  is  made  by  so  and  so  by  order  of  ^ 
Lieutenant-Governor  or  Governor  or  Chief  Commissioner  on  hekal] 
of  the  Secretary  of  State. 

It  isto  be  remembered  that  all  the  English  law  and  practice 
of  drafting  deeds,  much  of  which  is  matter  of  ancient  and  histoncil 
custom  and  growth  of  usages,  has  nothing  to  do  with  India^ 

In  England,  for  example,  there  is  an  important  distinction  be- 
tween contracts  in  simple  writing  and  documents  under  seal  wii»i 
are  '^ deeds. '^  This  latter  practice  of  sealing  might  once  have  been 
a  very  important  business,  calculated  to  impress  the  parties  ^i 
make  an  act  so  attested  particularly  binding.  But  now  it  has  be^ 
come  a  mere  legal  form,  and  the  seal  is  only  a  red  wafer  stuck  by 
the  signature,  on  which,  after  signing  in  the  presence  of  the  wit- 
nesses, the  person  puts  his  finger  saying  ^'  I  acknowledge  this  is 
my  act  and  deed.'' 

*  At  any  rate  beyond  the  local  limitB  of  Presidency  towns  wiih  which  J  «e  ^. 
concerned. 
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I  have  accordingly  seen  this  form  adopted  in  India^  but  it  is 
qaite  annecessary  and  should  never  be  allowed  in  Government  con- 
tracts*. 

§  2. — Signature  of  AiteHing  Witnesses, 

The  signature  of  the  forest  officer  or  other  officer  empowered 
represents  the  Secretary  of  State's  signature;  that  of  the  other 
party  must  be  clearly  affixed.  If  he  cannot  write^  he  must  put  his 
seal  or  his  mark  with  his  own  hand,  and  underneath  this  is  written, 
'^  the  mark  or  seal  of  so  and  sol''  It  is  not  necessary  that  each 
contracting  party  should  sign  on  the  same  day.  Each  may  sign  io 
the  presence  of  his  witnesses  when  it  is  convenient. 

It  is  not  necessary  that  any  particular  number  of  witnesses 
should  attest  the  signature,  but  if  convenient  it  is  as  well  to  get 
two  persons  to  the  signature  of  each  party.  It  is  essential  that 
the  signature  should  be  actually  written  in  the  presence  of  the  wit- 
ness or  witnesses  :  it  is  not  enough  to  sign  the  paper  first,  and  then 
get  witnesses  to  sign,  telling  them  merely  ''  this  is  my  signature." 

§  3. — Language  used. 
In  other  respects^,  the  only  real  requisite  to  a  Government  con- 
tract is  that  it  should  be  quite  clear  and  definite,  and  should  express 
who  the  parties  are,  and  that  each  has  definitely  assented  to  the 
contract.  The  terms  should  also  set  forth  clearly  what  the  object^' 
the  work  to  be  done— -is,  and  what  the  eonsideration — the  payment 

*  This  law  leal  has  nothing  to  do  with  the  imprenion  of  a  signet  heing  bo  often 
adopted  by  natives,  which  with  then  is  not  a  seal  in  oar  sense,  bnt  a  tignatwre  or 
mark  when  they  cannot  write. 

*  We  hare  in  India  no  legal  distinction  between  "  a  deed, "  "  an  indentare, " 
or  any  other  form.  It  is  really  quite  immaterial  whether  a  contract  begio^,  **  Memo- 
randum of  an  Agreement  made  this day  of between of  the  one  part 

(hereinafter  called  the  Contractor)  and Depnty  Conservator  of  Forests,  hy 

order  of  the  LieutenatU'Oowmor  of on  behalf  of  the  Stcretartf  of  State 

for  Imdu3  in  Council  (hereinafter  cntled  the  Deputy  Conservator),  of  the  other  part, 
>r  whether  any  other  form  is  used.  It  is  only  a  question  of  neatness  and  precision. 
Jnly  it  is  essential  that  the  words  in  italics  should  be  used,  and  that  again  when  the 

x>otract  closes;  it  should  be  again  repeated  "in  witness  whereof  the  said 

rootractor,  and  the  said  Deputy  Conservator  (by  order  of  the  Lienteuant-Gov- 

smor  of on  behalf  of  the  Secretary  of  State  for  ludia  in  Couucil)  have  set 

heir  hands,  this day  of ,  &c. " 
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or  other  return  for  the  work  done — ib.  Theoe,  and  espeeully  tlie 
latter,  should  always  appear  clearly  on  the  faoe  of  the  docnment  IF 
a  time  is  fixed^  make  it  clear  what  the  parties  really  intend  about 
time,  si)ecirying  also  clearly  the  place  at  which  delivery  is  to  be 
made. 

Make  it  quite  clear  if  there  is  any  agreement  about  the  order  in 
which  either  party  is  to  fulfil  his  part,— whether  money  is  to  be  pud 
first  and  work  done  thereafter,  or  work  first  and  money  payment  after, 
or  part  work  and  part  payment,  whatever  it  is.  If  the  work  to  be  done 
has  a  number  of  conditions  and  terms  or  rules  oonnected  with  it) 
it  is  convenient  to  append  to  the  iustrumeut  a  list  of  the  terms 
or  conditions,  in  the  form  of  rules  or  numbered  paragraphs.  Then, 
in  the  body  of  the  instrument  it  is  necessary  only  to  specify 
that  the  work  (described  generally)  is  to  be  carried  out  in  aocoTd- 
ance  with  the  rules  and  conditions  laid  down  in  the  '^schedole 
hereto  annexed.^' 

Every  probable  requirement  of  the  case  should  be  specified,  and 
as  little  necessity  for  implying  conditions  and  terms  as  possible, 
should  be  left. 

But  there  is  no  use  in  verbiage ;  and  it  is  to  be  remembered  thit 
the  long  and  cumbrous  phrases  and  endless  repetitions  and  redupli- 
cations of  words  which  have  become  customary  in  English  deeds, 
and  have  been  retained  in  England  owing  to  the  natural  c4)nserTa- 
tive  feeling  of  the  legal  profession,  lend  no  legal  solidity  whater^ 
U)  a  contract  deed  in  India,  and  are  altogether  unnecessary^. 

The  one  object  is  to  put  the  matter  so  clearly  that  it  will  U 
impossible  to  find  room  for  misinterpretation,  or  for  raising  dool*. 
or  for  escaping  an  obligation  on  any  point  which  it  was  the  in^^- 
tion  of  the  parties  to  impose. 

§  4. — Speeifieaiion  of  Penalties. 
It  should  be  borne  in  mind  what  was  said  about  the  e&cl  -■ 
specifying  penaUUi  to  be  paid  in  case  of  breach  of  contraei. 

'  The  introdaeiioit  of  sack  redanduit  forms  of  expretsioii,  mt  w«ll  m  tk  ^* 
ceremony  of  potting  red  wafers  on  the  docaments  and  sUacUiq^  to 
**  aeiJed,"  as  woU  as  signed,  should  be  steadily  resisted. 
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Bat  no  doubt  in  cases  where  the  damages  are  very  difficult  to 
ascertain^  it  is  advisable  to  make  it  clear  that  under  these  circum- 
stances of  difficulty  (which  should  be  alluded  to)  9  the  parties  have 
agreed  fully  that  in  the  event  of  a  breach^  such  and  such  rates  or 
sams  of  money  should  be  recovered.  The  Court  would  be  at 
liberty  to  examine  the  matter,  but  if  the  terms  were  properly 
explained,  the  chances  are  great  that  the  Court  would  find  the  terms 
"reasonable  *'  and  decree  them  accordingly.  Whenever  the  penalty 
(or  the  measure  of  damages)  is  mentioned,  it  should  always  be 
definite^  a  sum  of  money,  a  fixed  rate  per  piece^  &c. ;  no  vague  or 
general  phrase  should  be  allowed. 

^  5, — Clauses  referring  to  Settlement  in  a  certain  Court. 

Sometimes  clauses  are  put  into  contracts,  signifying  that  if 
there  is  a  dispute,  the  matter  shall  be  determined  in  some  parti- 
cular Courts  and  not  otherwise.  This  is  entirely  useless  and  mis- 
leading. No  such  clause  has  the  slightest  force.  You  cannot  oust 
the  jurisdiction  of  any  Court  by  any  agreement  whatever.  If, 
under  the  Civil  Procedure  Code,  a  Court  of  Lahore,  say,  has  local 
jurisdiction  and  is  otherwise  qualified^  no  agreement  that  the  case  is 
to  be  heard  in  Calcutta  will  have  the  slightest  effect. 

An  agreement  that  if  a  dispute  arise,  arbitration  shall  be 
resorted  to,  would,  as  we  have  seen,  be  allowable,  though  such  an 
agreement  cannot  be  specifically  enforced  (on  a  suit  for  specific 
performance),  but  would  only  give  rise  on  breach  to  an  action  for 
damages.  (But  see  the  provisions  regarding  arbitration  in  the  Civil 
Procedure  Code.) 

§  6,'-^Languape  of  Contract, 

The  language  (whether  English  or  Vernacular)  in  which  con- 
tracts are  drawn  up  will  depend  on  local  orders.^  Large  firms,  who 
better  aiiderstand  English,  or  have  English-speaking  people  about 
them,  can  be  contracted  with  in  English :  but  otherwise  the  con- 
tract should  be  in  a  language  that  the  party  with  whom  Govern- 
[lient  contracts  can  understand. 
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It  is  usual  to  take  security  for  every  Government  contract.  1 
think  as  a  rule  it  is  better  to  have  the  security  in  a  separate  bond^ 
and  not  included  as  a  chiuse  in  the  contract.  I  shall  make  some 
remarks  on  the  law  of  the  subject  presently. 

§  8.— Farwr. 
Here  forest  officers  should  be  careful  to  keep  to  the  terms  ot 
a  contract :  if  they  aUow  them  in  the  course  of  the  work  to  he 
varied  (without  a  distinct  writing  made  for  the  express  purpose), 
difficult  questions  may  arise  as  to  Government  having  waived  strict 
performance. 

Section  IY. — Ok  some  fabticular  kinds  of  Contracts. 

I  shall  now  add  a  few  notes  on  some  special  kinds  of  conlrvd^ 
which  forest  officers  are  likely  to  be  concerned  with^ 

§  1. — Sale  of  Goods, 

In  a  sale  of  goods^  the  contract  is  effected  by  the  offer  %.^1 
acceptance  of  ascertained  goods  (>.0.,  goods  in  existence  at  the  te 
and  known  to  the  parties)  for  a  price.  Either  the  goods  are  deViverc<i 
as  the  price  is  paid^  or  there  is  a  part  payment  or  part  deliverji  or 
an  agreement,  express  or  implied^  that  the  payment^  or  deliven, 
or  both^  shall  be  postponed. 

The  sale  is  complete  when  the  whole  or  part  payment  is  mao^ 
or  the  whole  or  part  of  the  goods  is  delivered.  But  if  the  de\i^^^: 
or  payment,  or  both,  is  postponed,  the  property  passes  when  thepr- 


^  From  Major  Bailey's  usefol  note  on  contracts  drawn  ap  for  his  Circle.  I  V^  \ 
that  in  the  North- Western  ProvinoeB  instructions  it  is  added  (though  this  wooli 
understood  naturally)  that  a  contract  need  not  express  that  it  is  to  he  done  and  <' 
hy  a  oertun  date;  a  contract  may  he  made  to  continue  in  force  till  notice  is  t-^-' 

hy  one  party  or  the  other.    (Board  of  Bevenue,  ^ji^  November  19,    1880.)    1:  ' 

also  stated  that  when  a  contractor  is  to  get  "  commission "  it  sliould  alwir  ' 
worded  so  as  to  be  eniirely  in  the  option  of  the  forest  officer  to  give  or  withli  '. 
but  I  respectfully  point  out  that  the  proposal  to  add  a  condition  that  the  co&tn  - 
cannot  aue  for  it  in  Civil  Court  would  be  quite  useless.    The  coutn&et  ca:n  "  "■ 
ii  so  pnrely  a  question  of  favour  that  a  suit  would  at  once  be  dismissed  ;    but  c0  •  ■ 
tract  absolutely  not  to  sue  would  be  of  any  force. 


OOimiACT  LAW   IN  RELATION  TO  FOREST  BUSINESS.  481 

posal  is  accepted.  (Section  78.)  The  property  does  not  pass  in 
things  not  yet  ascertained^  or  to  be  made^  or  prepared  or  provided 
(sections  79-80),  nor  does  it  pass  where  anything  remains  to  be  done 
to  the  goods  by  the  seller  in  order  to  ascertain  the  price  (section 
81).  Example :  A  Deputy  Conservator  agrees  to  sell  S^OOO  sleepers 
to  a  merchant  at  a  price  for  first-class  sleepers,  on  condition  that  he 
will  pass  the  sleepers  and  mark  as  first-class,  at  a  timber  station 
named,  after  which  the  price  is  payable*:  the  property  does  not  pass 
till  the  sleepers  have  been  marked  at  the  timber  station. 

Some  further  particulars  about  ascertainment  are  provided  by 
sections  82,  83,  84. 

If  goods  are  not  ascertained,  they  become  so  by  the  selection 
of  the  one  party  assented  to  by  the  other. 

When  once  the  property  has  passed  under  the  above  rules 
the  loss  which  may  occur  is  the  buyer's.    (Section  86.) 

In  the  case  of  sale  of  goods  not  only  not  ascertained,  but  not  in 
erUtenee^  no  right  of  property  passes  till,  after  production,  some 
act  is  done  in  pursuance  of  the  agreement  of  sale,  by  the  seller,  or 
by  the  buyer  with  the  seller's  assent. 

Example. — An  agreement  to  sell  2,000  sleepers  to  be  made  in  a 

:     certain   forest,   the   property   passes  as  soon  as  the  forest  officer 

,;    announces  that   (pursuant   to  the  terms   of  the  agreement),  the 

sleepers  are  ready  at   the  agreed  place  and  held  at  the  purchaser's 

-f^-  disposal,  or  as  soon  as  the  purchaser,  seeing  the  sleepers  ready  stacked 

;{J:  at    the    place,   takes  possession  with   the   forest  officer's  assent. 

.t^  (Section   87.)     If  the  forest  officer  refused  assent,  the  ownership 

.^9ould  not  pass,  though  there  might  be  a  case  of  breach  of  agree- 

.v£^  Where  no  price  is  fixed,  it  is  what  the  Court  (for  otherwise 
fi' '  liere  will  be  no  dispute  and  the  terms  will  be  agreed  on)  considers 
^^^'^'aasonable.     (Section  89.) 

•t  *' 

.^^i'  ^  §  2. —  What  is  Delivery, 

"^  We  constantly  speak   in   matters  of  sale,  of  the  delivery  of 


<. 


^if^  pods:   what  is  delivery?     Section  90  explains  that  it  is  doing 

2h 
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anything  which  has  the  effect  of  putting  the  materials  parchsaed  in 
possefision*  of  the  buyer,  or  of  some  one  authorized  by  tk\m  to  bold 
them  on  his  behalf.    The  illustrations  to  this  Section  may  be  read. 

Delivery  to  a  carrier  of  goods  has  the  e£Eect  of  a  delivery  to  the 
buyer,  but  does  not  render  him  liable  for  the  price,  if  the  goods 
do  not  reach  himj  unless  the  delivery  is  so  made  that  the  carrier  is 
responsible  for  the  safe  custody  or  delivery  of  the  goods.  (Sec- 
tion 91.) 

A  delivery  of  part  of  the  goods  ''  in  progress  of  the  delivery  " 
of  the  whole,  passes  the  ownership  in  the  whole,  but  not  if  there 
is  an  intention  of  severing  the  part  taken  from  the  rest :  then,  only 
the  part  taken  is  delivered.  (Section  92.)  Example :  A  sells  to  B 
a  stack  of  firewood  to  be  paid  for  by  B  on  delivery.  B  begins  to 
take  away  the  wood  ''  in  progress  of"  taking  the  whole,  the  owner- 
ship in  the  whole  has  passed ;  not  so  if  B  applied  for  and  g^t  leave 
from  A  to  take  away  a  part  of  the  wood :  the  rest  would  not  be 
'  delivered.' 

If  there  is  no  proviso  to  deliver  at  a  particular  time  or  place, 
it  is  a  rule  that  the  seller  is  not  bound  to  do  anything  till  the  buyer 
applies  for  delivery.  (Section  93.)  And  in  the  absence  of  special 
provision,  goods  are  held  to  be  deliverable  at  the  place  in  which  they 
were  when  eold>  or,  if  not  in  existence,  where  they  will  be  when 
produced.    (Section  94.) 

§  S.— Title  to  Goods  sold. 

Section  108  will  give  the  general  rule  about  the  question  of 
valid  title  to  goods  sold  and  the  title  that  is  passed  by  sale.  The 
forest  officer  is  not  likely  to  sell  goods  other  than  those  in  which 
the  title  of  the  GK>vemment  is  clear  by  law.  But  the  general  role 
is  that  the  seller  passes  no  better  title  than  he  had  himself. 

A  general  exception  is  in  the  case  of  sale  of  goods  by  a  person  in 
possession  (or  holding  a  bill  of  lading,  and  selling  on  the  bill) ;  here 
the  property  will  pass  if  the  buyer  acts  in  good  faith,  and  there  are 

*  Tbe  Btodent  wiU  remember  what  was  said  about  *  pininnmiinn '  io  Um  fint 
cUapUT. 
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no  eireumstancei  iifhiek  tnigU  reaionabfy  have  indicated  to  him 
that  (the  holder  of  the  bill  of  ladings  or)  the  person  in  possession,  is 
not  lawfully  entitled  to  sell,  or  is  not  the  real  owner. 

This  provision  replaces  the  tlnglish  law  rule  of  '  sale  in  market 
overt^ '  as  il  is  called.  This  rule  is  not  applicable  in  India,  and  is  in 
itself  a  matter  of  custom,  not  easily  applied  as  a  general  rule  of 
law.  The  rule  in  the  Indian  Contract  Act  is  quite  sufficient.  If, 
for  example,  you  choose  to  buy  a  gold  watch  from  a  disreputable- 
looking  person,  who  oflfers  it  for  much  less  than  it  is  worth, 
the  circumstances  at  once  should  raise  a  suspicion  that  the  man 
has  stolen  the  watch ;  and  if  you  take  it  you  will  have  got  it  on  no 
secure  title,  and  the  real  owner  can  get  it  back ;  but  if,  in  the 
absence  of  all  such  circumstances,  you  bought  it,  as  if,  e.p.,  you 
found  the  watch  in  an  open,  respectable  shop  and  bought  it  at  a 
fair  price,  and  yet  if  it  should  turn  out  to  have  been  stolen,  the 
owner  could  not  make  you  give  it  up. 

The  same  exception  also  holds  good  in  case  of  A  sale  hy  one  of 
several  Joint  oumers, 

§  4. — Seller'e  Lien. 

There  are  some  remaining  features  peculiar  to  the  law  of  sale 
of  goods,  which  will  need  a  brief  mention  :  the  eeller^e  lien  for  the 
price,  and  his  right  of  stoppage  in  transit  (which  is  only  an  ex- 
teusiim  of  the  former  right  in  certain  cases  after  the  goods  have 
left  his  possession  on  their  way  to  the  buyers)  and  the  right  of 
resale*    The  subject  of  warranty  I  shall  not  deal  with. 

As  long  as  goods  remain  in  possession  of  the  seller,  and  the  price 
is  not  paid  (or  any  part  of  it),  he  has  his  lien,  and  need  not  part 
with  the  goods  till  paid  (unless  the  contract  specifies  otherwise), 
(Section  95.)  If  there  is  an  express  contract  that  the  payment  is  to 
be  made  at  a  future  day,  and  no  time  is  fixed  for  the  delivery  of 
the  goods,  there  is  no  lien,  and  the  buyer  is  entitled  to  present 
delivery.  But  if  the  buyer  ^'  ceases  to  pay  his  debts  in  the  Or- 
el inary  course  of  business,'^  i.e.,  becomes  insolvent,  and  the  goods 
have  not  been  delivered,  they  may  be  detained  till  the  price  is  paid 
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(section  96) ;  and  generally^  if  a  buyer,  though  entitled  to  deliveiyj 
chooses  to  let  the  goods  remain  in  the  seller's  possession  and  the 
day  for  payment  passes  without  payment  being  made,  the  seller 
may  then  refuse  to  give  up  the  goods  till  payment  is  made.  (Section 
97.)  Nor  will  the  fact  that  in  the  interim  the  buyer  has  sold  the 
goods  to  some  one  else  deprive  the  original  seller  of  his  lien,  unless 
indeed  he  has  recognized  the  title  of  the  subsequent  buyer.  (Sec- 
tion 98.) 

The  right  of  stoppage  in  transit  is,  as  I  said,  merely  an  exten- 
sion of  the  lien  after  actual  possession  has  been  lost,  and  wbile 
recovery  of  the  goods  is  still  possible.  It  only  arises  in  case  the 
purchaser  becomes  "  insolvent.'' 

The  subject  is  explained  in  sections  99-106,  and  need  not 
be  further  mentioned  here. 

Resale  is  the  necessary  complement  of  the  lien  just  spoken  of. 
When  its  lien  is  in  exercise,  and  the  price  is  not  paid,  the  seller 
may,  after  giving  ^tiee  to  the  buyer  and  allowing  the  lapse  of  a 
reasonable  time,  re-fell  the  goods  to  recover  the  price,  and  the 
buyer  {i.e.^  the  original  buyer)  must  bear  any  loss,  but  is  not 
entitled  to  any  profit,  which  may  occur  on  the  re-sale.  (Section  107.) 

All  this  supposes  that  the  goods  have  not  yet  actually  passed 
out  of  the  seller's  possession,  with  an  extension  in  the  case  of  iramiii, 
where,  though  virtually  out  of  the  seller's  possession,  they  are  not 
yet  in  the  buyer's. 

But  if  once  the  buyer  has  got  actual  possession,  then  his  failure 
to  pay  does  not  rescind  the  sale,  but  in  the  absence  of  special 
agreement  otherwise,  the  goods  are  his  property  and  the  remedy  is 
to  sue  him  for  the  price,  &c.     (Section  121.) 

§  6. — Sale  bjf  Auction. 

When  a  sale  is  by  auction,  there  are  some  special  legal  rules 
rendered  necessary  by  the  circumstances  of  this  kind  of  sale. 

In  the  first  place  there  is  a  separate  sale  of  each  lot,  and  the 
ownership  passes  in  each  as  it  is  knocked  down.     (Section  1&2.) 

If  at  an  auction  the  seller  '^  makes  use  of  pretended  biddings'' 
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to  raise  the  price>  the  sale  is  voidable  at  the  option  of  the  buyer. 
(Sectioii  128.) 

§  6,^-^Contracts  of  Guarantee. 

Contracts  of  guarantee^^  must  also  be  spoken  of.  It  will  be 
in  two  cases  that  surety  bonds  are  used,— one  when  a  contractor 
gives  security  that  he  will  repay  advances,  or  faithfully  fulfil  his 
promises;  another  when  a  forest  clerk,  or  treasurer,  or  a  subordinate 
forest  ofiBcer  (in  case  this  is  ordered)  gives  security  for  faithful  ser, 
vice  and  to  account  for  all  money  he  receives. 

In  these  contracts  we  have  already  noticed  that  if  a  penalty  is 
directly  agreed  on  as  forfeitable  in  case  of  misconduct,  this  sum 
is  (exceptionally)  recoverable :  but  only  in  the  case  of  surety  for 
faithful  dealings  of  the  duties  o{  a  public  servant:  and  this  rule  does 
not  apply  to  security  on  a  Government  contract  merely  because 
Government  is  one  of  the  contracting  parties,  unless  the  contract 
is  of  sach  a  nature  that  a  Court  can  decide  that  the  public  is 
really  interested  in  it.     (See  section  74.) 

In  a  contract  of  guarantee,  the  consideration  is  somewhat  spe- 
cial :  the  person  who  guarantees,  say,  the  faithful  conduct  of  A,  a 
forest  clerk,  to  the  Deputy  Conservator  of  a  division,  gets  nothing 
directly  from  the  Deputy  Conservator ;  but  the  fact  that  the  prin* 
cipal  is  benefited,  that  Ae  gets  salary  or  commission,  or  whatever  it 
is,  is  legally  held  to  be  the  consideration  for  the  "  surety's ''  agree- 
ment.    (Section  127.) 

In  every  case,  unless  the  surety  it  liable  only  to  the  extent 
of  a  sum  fixed  in  the  contract,  he  is  liable  for  whatever  the  principal 
debtor  becomes  liable  for.  (Section  128.) 

The  surety  may  be  for  one  act  or  transaction  or  for  a  series  (as 
in  case  of  a  surety  for  faithful  services  in  a  public  oflSce) ;  in 

^  Defined  in  section  126.  It  is  a  contract  to  perform  the  promise,  or  discharge 
the  liability  of  a  third  person  in  case  of  his  default.  The  guarantor  is  called  the 
<*  surety  :"  the  person  whose  performance  is  guaranteed  is  the  '*  principal  debtor, " 
and  the  person  (Qoyemment  in  our  case)  is  the  "  creditor,"  These  contracts  may 
be  oral  or  written. 
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the  latter  case  it  is  said  to  be  a  ^'continuing  guarantee/'  (Sec- 
tion 129.) 

The  difference  is  this,  that  whereas  the  surety,  having  once  con- 
tracted to  answer  for  a  specific  act,  cannot  get  off  his  bargain 
any  more  than  he  could  off  any  other  contract  engagement,  in  a 
continuing  guarantee  he  may  at  any  time  revoke  his  guarantee 
as  to  future  transactions,  by  giving  notice  to  the  creditor  (section 
130) ;  and  in  such  continuing  contract,  the  death  of  the  surety 
operates  as  a  revocation,  as  far  as  future  transactions  are  ooncemed. 
(Section  131.) 

If  two  persons  contract  as  joint  sureties,  and  then  by  special 

agreement  between  themselves  agree  that  one  shall  only  pay  up 
in  case  the  other  fails,  tiiis  will  w>t  litnti  the  responsibility  of  both 
to  the  *  creditor,'  even  though  ie  woe  aware  of  the  arrangement. 
(Section  132.) 

When  a  person  becomes  surety,  and  there  is  a  variance  in  the 
terms  of  employment,  made  without  the  surety's  consent,  this 
operates  as  a  discharge  of  the  surety  in  respect  of  transactions 
after  the  variance  (section  133) ;  and  generally,  if  the  creditor 
does  anything  inconsistent  with  the  rights  of  the  surety,  or  omits 
to  do  what  his  duty  to  the  surety  requires  him  to  do,  so  that 
the  eventual  remedy  of  the  surety  against  the  principal  be  impaired, 
the  surety  is  discharged.  (Section  139,)  The  illustrations  given 
may  be  quoted  thus : — 

(i)  A  is  surety  for  B  against  misconduct  in  his  officCj  the 
duties  of  which  are  defined  in  an  Act  of  the  Legisla- 
ture. By  a  subsequent  Act  ''  the  ixature  of  the  office 
is  materially  changed."  /  This  operates  as  a  discharge, 
and  if  B  misconducts  himself  after  the  change  A  is 
not  liable  as  surety,  even  though  the  miscondmet  wa» 
on  a  point  of  duty  which  the  eubetquent  Act  did  not 
touch. 
{Or  c)  A  Divisional  oflicer  appoints  A  to  manage  a  selling dep^ 
for  sawn  timber  at  Amritsar.  A  is  to  get  a  monthly 
salary  and  account  to  the  officer  for  all  sales ;  C  becomes 
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his  surety.  Afterwards  the  Divisional  officer,  without 
Cs  knowledge  or  consent,  changes  the  salary  to  a 
commission  on  sales :  C  is  not  liable  for  any  mis- 
conduct after  the  change.  The  consent  of  the  surety 
to  any  such  change  cannot  be  implied  from  the  mere 
fact  of  his  knowledge  and  silence,  but  it  may  from  the 
circumstances^. 

Another  illustration  (actually  given  under  section  189)  is  one 
worth  attention.  Supposing  A  contracts  with  a  Conservator  to  saw 
np  20,000  sleepers  and  to  be  paid  by  instalments  at  certain  stages. 
C  is  surety.  If  the  Conservator,  to  urge  the  work,  without  C's 
knowledge  forestalls  certain  payments,  C  is  discharged.  It  is 
obvious  that  the  Conservator's  action  tends  to  make  C's  responsi- 
bility greater  than  C  contemplated,  since,  at  the  given  date,  A's 
responsibility  for  the  advances  is  greater  than  it  would  have  been 
under  the  contract. 

Whenever  the  principal  debtor  becomes  legally  discharged 
either  by  a  contract  with  the  creditor,  or  by  the  effect  of  an  aei 
or  omission  of  the  creditor ,  the  surety  is  discharged  (section  134)  ; 
and  so  when  the  creditor  agrees  to  give  time,  or  not  to  sue,  or 
makes  a  composition  with  the  principal  debtor  for  his  liability, 
unless,  of  course,  the  sUrety  assents.  (Section  135.)  But  mere 
forbearance  to  sue  or  enforce  any  remedy  does  not  (in  the  absence 
of  special  agreement)  discharge  the  surety.  (Section  137.)  If 
there  are  co-sureties,  a  release  of  one  does  not  discharge  the 
others,  nor  save  the  one  relieved  from  his  liability  to  contribution 
to  the  others.  (Section  138.)  This  is  a  mere  repetition^  in  the 
particular  case  of  sureties,  of  the  general  principle  of  all  joint 
promises,  which  I  have  above  noticed.   (Section  44.) 

A  surety  who  has  paid  up  on  behalf  of  the  principal  debtor  has 
all  t^e  rights  which,  the  'creditor'  had  against  the  principal 
debtor    (section   140) ;   and  is  entitled   to  the  benefit  of  every 

^  Anthoritiefl  quoted  in  note  to  section  133  in  Cunningham  and  Shepherd'e 
Indian  Contract  Act. 
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flecnrity  which  the  creditor  had  against  the  principal  debtor  at 
the  time  when  the  contract  of  suretyship  was  entered  into^  whether 
known  to  the  surety  or  not ;  and  if  the  creditor  losesj  or  without 
the  surety's  consent  parts  with,  such  security^  the  surety  is  dis- 
charged to  that  extent.  (Section  141.)  Supposing,  therefore,  that 
a  forest  officer  takes  a  mortgage  of  land,  as  his  security,  from  a 
clerk,  and  also  gets  B  to  go  security  for  him,  if  the  officer  giyes 
up  the  mortgage  the  security  will  be  discharged  to  the  extent  of 
the  value  of  the  mortgaged  land. 

But  this,  it  will  be  remembered,  applies  to  securities  existing 
at  He  time  when  the  surety  contracted,  n6t  to  others  which  the 
creditor  may  subsequently  have  taken. 

Sureties  are  also  protected  by  law  by  a  still  fuller  adoption  of 
the  principle  that  misrepresentation  may  affect  contracts.  It  is 
not  in  every  case  that  misrepresentation  renders  voidable  an 
ordinary  contract  {see  p.  457  ante) ;  but  in  surety  contracts  enery 
misrepresentation  concerning  a  material  part  of  the  transaction 
renders  the  contract  voidable  (section  142),  and  silence  as  to  a 
material  circumstance  on  the  part  of  the  creditor  at  once  renders 
the  guarantee  so  obtained  invalid.    (Section  143.) 

Co-sureties  for  the  same  debt,  even  (though  each  is  bound  under 
a  separate  contract  and  does  not  know  of  the  other's  co-suretyship) 
are  liable  to  pay  up  in  equal  shares  (in  the  absence  of  agreement  to 
the  contrary  (section  146),  and  co-sureties  bound  in  different  sums 
are  bound  to  pay  equally  up  to  the  limit  of  each  sum  fixed.  (Section 
147.)  {Example:  A,  B,  C  are  co-sureties  for  D.  A's  bond  bears 
the  limit  of  penalty  of  Rs.  10,000,  B's  of  4,000,  and  C's  of  6,000. 
D  defaults  to  extent  of  Rs.  18,000.  B  will  have  to  pay  4,000  (as 
£e  cannot  Ibe  made  to  pay  more  under  his  bond),  C  will  pay 
Bs.  6,000  for  the  same  reason,  and  A  Rs.  8,000. 

It  is  understood  that  every  contract  of  guarantee  carries  with  it 
an  implied  promise  to  the  surety  from  the  principal  debtor,  to 
reimburse  him  all  sums  which  he  has  paid  rightfully  on  his  behalfj 
but  not  sums  paid  wrongfully.    (Section  145.) 
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§  7. — On  Dealings  toith  Agents, 

The  subject  of  agency  I  do  not  propose  to  treat  in  detail.  The 
practical  object  is  to  put  forest  officers  in  a  position  to  act  in  ordi- 
nary cases  legally,  where  their  dealings  are  with  a  person  or  a  firm 
through  an  agent. 

I  am,  therefore,  to  look  at  the  agent  here  merely  as  the  medium 
of  communication  between  the  principal  and  the  third  party  (the 
forest  officer).  K^  representatives  of  the  principal,  it  is  not  necessary 
that  the  agent  should  be  capable  of  contracting.  In  other  words,  a 
principal  might  be  bound  by  the  act  of  an  agent,  though  the  lat- 
ter was  a  minor.  As  a  matter  of  practice,  a  persoor  would  not  em- 
ploy a  minor  as  agent,  because,  though  the  representation  would  be 
yalid^  the  minor  agent  could  not  be  bound  by  any  terms  of  a  con- 
tract between  him  and  his  principal.     (Section  184.) 

Speaking,  generally,  of  the  contract  of  agency  as  between  '^the 
employer  and  the  agent,  that  of  course  depends  on  the  general  rules 
of  contract,  only  that  it  is  said  that  consideration  is  not  necessary  to 
a  contract  of  agency  (section  185),  and  that  a  person  may  contract  to 
act  as  agent  for  one  without  getting  any  pay  from  one,  or  any  other 
tangible  consideration.  But  the  distinction  is  ouly  in  appearance, 
because,  obviously  in  a  voluntary  agency,  some  consideration  must 
exist  :  the  agent  likes  the  position  and  gains  credit  by  it,  or  does  it 
out  of  the  love  he  bears  to  his  employer,  or  some  motive  of  the 
kind,  so  it  is  hard  to  say  there  is  actually  no  consideration. 

The  authority  of  an  agent  may  be  expressed  by  words  said  or  by 
the  written  terms  of  a  power,  or  it  may  be  implied  by  the  course 
of  business*     (Sections  186-7.) 

Example, — A  owns  a  shop  in  Calcutta,  which  he  occasionally 
visits.  B  is  in  charge  of  the  shop,  and  as  such,  is  in  the  habit  of 
ordering  goods  in  the  name  of  A,  for  the  purposes  of  A's  business 
and  paying  for  them  out  of  A's  funds  with  A^s  knowledge.  Here 
B  has  an  implied  agency  to  order  goods. 

An  f^ent  having  authority  to  do  an  act  or  carry  on  a  business 
has  authority  to  do  everything  lawful  which  is  necessary  in  order  to 
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do  the  actj  or  to  cany  on  the  business^  or  whatever  is  nsuallydoDe 
in  the  course  of  condacting  such  business.    (Section  188.) 

In  an  emergency y  the  agent  may  do  all  acts^  for  the  protection 
of  his  principal  from  loss,  that  a  private  person  of  ordinary  pru- 
dence would  do  under  similar  circamstances  in  his  own  case.  (Sec- 
tion 189.)  See  also  section  287  as  to  belief  induced,  that  certain 
things  were  within  the  authority  of  the  agent. 

§  %.^^nb'AgenU 
An  agent  cannot  delegate  his  power  to  a  sub-agent  unless  by 

the  custom  of  trade  a  sub-agent  may,  or  from  the  nature  of  the 
business  must,  be  employed.  But  where  a  sub-agent  is  properly 
employed,  the  principal  is,  as  far  as  third  parties  are  concenied, 
responsible  for  the  sub-agent  just  as  if  he  had  appointed  him 
himself.     (Section  192.) 

If  a  sub-agent  is  employed  without  authority,  the  agent  em- 
ploying him  becomes  his  principal  and  is  responsible  for  him  to  his 
own  principal,  and  to  third  persons,  but  the  original  principal  is  not 
responsible.    (Section  193.) 

But  if  an  agent  has  an  express  or  implied  authority  from  his  prin- 
cipal to  employ  another  person  to  actybr  the  principal  in  He  6unne9t 
of  He  agency,  such  person  so  made  is  not  a  sub-agent  but  a  direct 
agent  as  well  as  the  other.     (Section  194.) 

§  ij'^Raiifieation. 
A  person  may  not  have  given  authority  for  certain  acts,  but  if 

he  ratifiee  them  afterwards,  that  will  have  the  same  effect  as  if 
he  had  originally  given  authority  (section  196),  except  in  the  case 
mentioned.  (  Vide  section  200.)  Such  ratification  may  be  expressed 
or  implied  by  conduct.  (Section  197).  But  it  is  essential  to  ratifica- 
tion that  the  person  should  have  materially  sufficient  knowledge  of 
the  facts  (section  198),  but  if  he  ratifies  part  of  one  whole  transac- 
tion he  ratifies  the  whole.    (Section  199,) 

§  10. — Revocatum^ 
An  agent's  authority  may  be  terminated  by  revocation,  or  bv  the 
principal  dying  or  beooming  of  unsound  mind,  or  adjudicated  iiiiot 
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vent  (section  201)^  but  not  to  the  prejudice  of  the  agent  if  the  lat- 
ter have  an  interest  in  the  business.  (Section  202,) 

The  revocation  will  not  however  affect  acts  already  done>  and 
obligations  already  incurred.     (Section  204'.) 

Neither  revocation  nor  renunciation  by  the  agent  will  affect 
third  parties  hefore  it  becomes  known  to  them.  (Sections  201-8.) 

§  11. ^-Certain  relatione  not  considered, 
I  have  already  observed  that  my  object  being  to  inform  forest 
officers  of  any  rule  of  law  which  it  may  concern  them  to  know  in 
case  they  have  to  deal  with  agents,  I  omit  all  notice  of  an  agent's 
daty  to  his  principal  (sections  211-21),  or  the  principal's  duty  to 
the  agent.     (Sections  222-24.) 

As  regards  third  parties  all  contracts  made  with  the  agent  may 
be  enforced  and  have  the  same  legal  consequences  as  if  made  with 
the  principal.    (Section  226,) 

Any  notice  given  to  or  information  obtained  by  the  agent  (ffiven 
in  tie  course  of  business)  has  the  same  effect  as  if  given  to  or  obtain- 
ed by  the  principal.      (Section  229.) 

§  12. — Personal  Liability  of  Agent. 
An  agent  as  such  does  not  personally  enforce,  nor  is  personally  re- 
sponsible for,  contracts  entered  into  on  behalf  of  his  principal,  except  «- 

(1)  When  the  principal  is  not  disclosed. 

(2)  When  the  principal,  though  disclosed,  cannot  be  sued. 

(3)  In   case  the  principal  is  a  merchant  resident  abroad,  in 

a  matter  of  sale  or  purchase  of  goods.  (Section  280.) 

§  13. — Dealing  with  Person  not  known  to  be  Jgent. 
If  a  person  contracts  with  an  agent,  not  knowing,  nor  ''  hav- 
ing reason  to  suspect,''  that  the  person  is  an  agent,  (but  8up« 
posing  that  he  is  a  principal,)  the  real  principal  can  require  the 
performance  of  the  contract ;  but  the  person  dealing  has  the  same 

*  The  agent  also  may  renounce  his  employment,  bnt  in  this  case  or  in  the 
case  of  revocation,  either  party  must  give  reasonable  notice  if  there  is  an  agree- 
ment for  continued  agency,  or  agency  for  a  time  fixed.  Compensation  may  also  be 
dne. 
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rights  against  him  as  he  woald  have  had  against  the  agent  with 
whom  in  ignorance  he  was  dealing.  This  is  also  subject  to  the  con- 
dition that  if  the  real  principal  is  disclosed  before  the  contract  is 
actually  fulfilled,  the  other  party  may  refuse  to  fulfil,  on  showing 
that  if  he  had  known  who  was  principal,  or  if  he  had  known  that 
the  agent  was  no^  principal,  he  would  not  have  entered  into  the 
contract.  (Section  281.) 

And  the  real  principal,  on  requiring  performance  of  the  contract, 
can  only  obtain  it  subject  to  all  rights  and  obligations  subsisting 
between  the  agent  and  the  person  in  question.  (Section  282.) 

A^n  example  of  this  in  the  Act  is,  that  A,  who  is  Ss.  500  in  B's 
debt,  sells  B  rice  to  the  value  of  Bs.  1,000.  Here,  of  course,  B 
would  pay  for  the  rice  Rs.  600  only,  since  he  was  already  owed 
Bs.  500  by  the  seller.  Meanwhile  B  has  no  suspicion  that  A  is 
not  working  for  himself  but  for  C,  who  is  the  real  principal.  Here 
C  can  insist  on  B's  taking  the  rice  (just  as  A  could),  6iU  subject  to 
the  same  rights  and  obligations,  i.e.,  he  could  not  insist  on  B's  pay- 
ing the  whole  price  without  allowing  him  to  set-off  A's  debt'. 

If  the  agent  is,  under  any  circumstances,  personally  liable,  the 
person  dealing  with  him  has  the  option  of  holding  either  him  or  the 
principal^  or  both,  liable^     (Section  288.) 

§  14. — Pretence  of  being  Agent. 
A  person  untruly  representing  himself  to  be  an  agent  is  liable 
to  make  compensation  for  any  loss,  in  case  the  principal  for  whom  he 
pretended  to  act  does  not  ratify  bis  acts  (section  285),  nor  can  he 

*  The  following  U  a  recent  case  actoallj  decided.  P  dealt  with  B  and  Companj  ai 
principals,  and  sold  them  goods  on  credit.  Before  payment  B  and  Company  became 
bankrapt.  P  then  discovered  that  B  and  Company  had  all  along  been  baying  as 
agents  for  an  undisclosed  principal  D ;  bat  D  had  tmfaet  paid  R  etnd  Oompmuy  for 
the  goods  before  thdr  insolvency.  Here  it  was  held  that  P  conld  not  recover  over 
again  from  D,  the  price  of  goods  supplied  to  B  and  Company,  after  the  homdjtdt  pay- 
ment by  D  to  them  (at  a  time  when  P  was  quite  content,  and  was  giving  credit  to 
B  and  Company  as  principals).  But  he  could  hold  D  liable  if  he  had  not  yet  paid,  or 
had  paid  improperly. 

*  The  example  given  is  that  A  contracts  with  B  to  sell  him  130  bales  of  eottaD« 
and  afterwards  diseovers  that  B  is  0%  agent;  he  may  sue  B  or  C,  or  both,  for  tha 
price  of  the  cotton. 
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require  performance  of  the  contracts  on  his  own  account.  (Section 
£36.)  Reference  should  here  be  made  to  section  230^  in  which  it  is 
stated  that  an  agent  cannot  personally  enforce  contracts,  nor  is  liable 
on  them^  except  where  he  does  not  disclose  his  principal,  or  where 
the  principalj  though  disclosed,  cannot  be  sued.  Here  we  see  the 
difference  when  the  person  pretends  untruly  to  be  an  agent.  In 
this  case  he  cannot  enforce  the  contract,  but  he  is  Unble  to  compen- 
sate any  loss  consequent  on  his  pretence. 

If  an  agent  makes  any  misrepresentation^  or  acts  fraudulently  in 
respect  of  matters  in  the  scope  of  his  authority,  the  misrepresent- 
ation or  fraud  will  have  the  same  effect  on  the  contract  as  if  it  was 
the  principalis  own,  but  not  so  in  matters  not  falling  within  his 
authority.     (Section  238.) 

§  15. — Forest  Officers  as  Agents  for  Government. 

Nothing  is  said  in  the  Act  about  public  servants  making  con- 
tracts as  agents  for  the  Government.  I  have  already  said  some- 
thing about  their  powers  in  this  respect.  But  the  rule  of  law  is 
that  a  public  servant  making  a  contract  as  such,  is  not  person- 
ally liable  at  all,  even  under  circumstances,  which  if  he  were  a 
private  agt^nty  might  make  him  personally  liable.  The  reasons  of 
this  are  stated  to  be,  first,  that  persons  who  enter  into  contracts 
with  public  servants  know  that  they  do  not  look  to  them  personally 
at  all;  next,  that  if  public  servants  were  liable,  no  one  would  un- 
dertake the  office  for  fear  of  the  risk.  It  may,  however,  be  shown 
that  a  person  dealt  with  a  public  servant  not  knowing  that  he  was 
such,  and  that  there  was  an  intention  for  personal  liability. 

Nor  do  the  admissions  of  a  Government  servant  (as  agent)  bind 
the  Government,  unless  it  clearly  appears  that  they  were  authorized 
to  make  them.  Nor  can  Government  officers  be  held  responsible 
for  the  neglect  of  their  subordinates^. 

Lastly,  I  have  to  observe  that  I  have  given  no  instances  in 

*  Secretary  of  State  o^«ir«  Kamachee  Boya,  7,  Moore's  Indian  Appeals,  476 
and  Collector  of  Masulipatam  ^ertw  Cavaly  Vencata  Narrainapa,  Id ,  vol.  8,  p.  654. 
See  also  the  chapter  on  the  organization  of  Forest  Service—"  Legal  Protection  of 
Forest  OfBcers/' 
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^hich  the  Ooyernment  servant  as  an  a^nt  enters  into  contracts 
to  prodaee  goods  or  supply  them  in  the  fnture ;  because  under  no 
circumstances  should  a  forest  officer  enter  into  such  engagements. 
His  only  contracts  as  regard  timber  and  other  forest  produce  should 
be  sales  of  material  in  existence  and  at  a  certain  places 

It  is  impossible  for  a  forest  officer  to  have  that  command  of  bis 
business  and  of  money  that  a  trader  has.  He  should  therefore  always 
say^  "  I  expect  such  and  such  sleepers  or  logs  (or  whatever  it  is) 
at  such  and  such  a  timber  station^  or  to  be  ready  in  such  and  such 
a  timCj  and  I  will  do  my  best,  but  I  cannot  bind  Government 
that  they  will  be  there,  either  on  a  certain  date  or  of  a  certain 
quality  or  condition,  nor  can  I  make  Oovernment  liable  in  possible 
damages  because  the  material  is  not  produced/' 

When  dealing  with  a  State  Railway  even,  although  one  depart- 
ment of  Oovernment  would  not  claim  damages  against  another,  or  go 
to  law,  still  the  forest  officer  should  always  guard  himself  against 
actual  promises  for  the  future.  He  may  explain  the  state  of  his 
work,  show  the  Engineers  the  probability  of  sleepers,  or  whatever 
it  is,  being  in  dep6t  by  a  certain  time,  aud  may,  and  indeed  is 
bound  to,  use  his  utmost  effort  to  supply  the  public  service  promptly 
and  according  to  expectations,  but  more  than  that  he  should  never 
do. 

§  16. — Dealinft  with  a  Firm. 

In  the  same  way  as  a  forest  officer  may  deal  with  agenU,  he  may 
also  deal  with  a  partner  in  a  firm  or  partnership. 

The  relations  of  partners  among  themselves,  and  of  the  partners 
to  third  parties,  form  the  concluding  chapter  of  the  Contract  Act 
This  subject,  however,  I  regard  as  beyond  the  scope  of  this  work, 
but  I  will  mention  just  those  sections  which  will  keep  a  forest  officer 
from  mistake  in  dealing  with  a  partnership  or  '*  firm." 

Every  partner  (and  any  one  consenting  to  allow  himself  to  be 
represented  as  a  partner,  in  case  credit  is  given  on  the  faith  of 
such  consent  (section  246)  is  liable  for  all  debts  and  obligations 
of  the  firm  existinsr  at  the  time. 
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A  partner  subsequently  joining  is  not  liable  for  what  happened 
before  he  joined.  (Section  249.)  And  any  partner  may  be  called  on 
to  make  good  any  loss  arising  from  the  neglect  or  fraud  of  any 
member  of  the  firm,  in  the  management  of  the  business  of  the 
firm.    (Section  250.) 

''Each  partner  who  does  any  act  necessary  for,  or  usually 
done  in,  carrying  on  the  business  of  such  a  partnership  as  that 
of  which  he  is  a  member,  binds  his  co-partners  to  the  same  extent 
as  if  he  were  their  agent  duly  appointed  for  that  purpose. '' 

But  not  if  the  partners  have  agreed  among  themselves  as  to  some 
restriction,  and  notice  is  given  to  persons  dealing  with  them  of 
the  restriction,  or  such  persons  know  of  the  restriction.  (Section 
251.) 

A  partner's  estate  is  not  liable  for  debt  incurred  i^ier  his  decease. 
(Section  261.) 

Persons  dealing  with  a  firm  are  affected  by  a  dUiolution  of 
partnership,  only  when  public  notice  has  been  given  or  where  they 
themselves  ''  had  notice  '^  of  it.     (Section  264.) 

Section  V.— Specipic  Peepormancb  op  Conthacts. 
§  1. — What  is  meant  by  the  term. 

When  a  contract  is  broken,  the  usual  remedy  is  to  claim 
damages,  and  the  Contract  Act  under  the  head  of  "  Consequences  of 
Breach  of  Contract  *'  speaks  only  of  this  remedy,  and  tells  us 
what  sort  of  damages  can  be  claimed. 

But  it  is  obvious  that  in  many  cases  it  is  but  poor  consolation 
to  get  *money  damages ;  what  we  want  is  to  have  the  work  done, 
and  it  may  be  quite  possible  for  the  contractor  to  do  the  work,  only 
he  refuses,  or  neglects,  or  would  like  to  pay  the  damages,  not  so 
much  minding  the  money  loss  as  being  made  to  do  the  work.  In 
some  cases,  therefore,  the  law  will  compel  a  man  specifically  to  carry 
out  or  perform  his  contract. 

This  is  really  a  sort  oi  conirsLci  procedure  law  adjective  to  the 
substantive  contract  law  we  have  just  been  dealing  with^  and  so  it 
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is  kept  as  a  separate  subject,  and  is  dealt  with  in  Chapter  11  of  Act 
I  of  1877«. 

Here,  following  the  general  plan  of  this  chapter,  I  shall  only 
notice  first  such  provisions  of  the  Act,  as  are  likely  to  be  wanted 
by  a  forest  officer,  who  has  a  contract  for  work  with  a  contractor, 
and  does  not  want  money  damages,  bat  wants  to  have  tie  work 
iUelf  done. 

§  2. — When  it  can  ie  ordered. 
In  general,  a  decree  for  this  can  be  obtained — 

(1)  When  no  standard  exists  for  ascertaining  the  money 

damage  caused  by  non-performance. 

(2)  When  the  payment  of  money  would  not  afford  ade- 

quate relief. 

(3)  When  it  is  probable  that  pecuniary  compensation  can- 

not be  got. 

It  is  a  presumption  of  law  (which  may  however  he  rebuiied) 
that  any  contract  to  transfer  movable  property  (tf.y.,  contract  for 
sale  of  goods  or  materials)  can  be  adequately  relieved  by  money 
damages,  and  that  a  contract  to  transfer  immovable  property  can- 
not.    (Section  12.) 

If  there  are  parts  of  a  contract  which  are  separate  and  indepeD- 
dent,  and  one  part  can  and  ought  to  be  specifically  performed,  bnt 
not  the  other,  a  decree  may  be  given  for  specific  performance  of 
the  part  that  can  be  performed.     (Section  16.) 

There  are  otiier  cases  where  a  contract  as  a  whole  cannot  be 
performed,  and  where  the  part  that  cannot  be  performed  is  either 
essential  or  is  unimportant ;  the  rules  about  this  »re  in  sections 
14-15.  Specific  performance  of  part  of  a  contract  can  only  be  had 
when  either  sections  14,  15,  or  16  apply.     (Section  17.) 

§  3. — Compensation  in  the  alternative. 
A  person  asking  for  specific  performance  may  also  ask  in  his 

*The  "Specific  Belief  Act."  It  deals  not  only  with  the  specific perfcmkBiice 
of  contracts,  but  also  with  other  orders  of  Coart  requiring  a  thin^  to  be  done  fpecifl- 
cally  or  not  done.    Hence  the  more  general  title. 
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salt  for  compensation^  either  in  addition  to  or  as  an  alternative  for 
specific  performance. 

If  the  Court  finds  that  there  has  been  a  breach  of  contract  for 
which  compensation  is  dne^  and  yet  specific  performance  cannot 
be  decreed,  it  will  decree  the  compensation. 

If  the  Coart  thinks  that  besides  specific  performance  some  com- 
pensation is  due  for  the  breach,  it  may  give  compensation  as  well. 
(Section  19.) 

The  fact  that  a  penalty  or  liquidated  damages  are  mentioned 
in  the  contract^  as  payable  on  defaalt,  is  no  bar  to  a  suit  for  specific 
performance.     (Section  20.) 

§  4. — H^Aere  Specific  Performance  cannot  be  ordered. 

There  are  some  kinds  of  contracts  which  are  expressly  declared 
(section  21),  to  be  such  that  specific  performance  cannot  be  ordered. 

The  whole  section,  and  its  numerous  illustrations,  may  be 
referred  to  on  occasion  ;  here  I  shall  only  allude  to  those  likely  to 
be  required  in  Forest  business. 

The  first  follows  from  what  has  been  already  said — 

(a)  A  contract  will  not  be  specifically  enforced  where  money 

damages  would  be  an  adequate  relief. 

(b)  A  contract,  which  goes  into  numerous  and  minute  details, 

or  which  is  so  dependent  on  personal  qualifications  or 

yolition  of  the  parties  or  otherwise  from  its  nature  is 

such  that  the  Court  cannot  enforce  specific  performance 

of  its  material  terms'^. 
{c)  A  contract  the  terms  of  which  the  Court  cannot  find  with 

reasonable  certainty. 
(d)  A  contract  which  is  in  its  nature  revocable. 

(Example :    A  contract  to  take  ''  as  many  sleepers  up   to 

10,000  in  number  as  Deputy  Conservator  A  likes  to 

supply.'') 

^  Example :  A,  a  printer,  agrees  with  B,  a  publisher,  to  write  a  norel  in  three 
Tolnmes :  this  cannot  be  specifically  decreed.  A  oontracta  to  employ  B  on  personal 
serrice,  or  B  agrees  to  render  personal  serTioe  to  A. 

2   I 
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{ff)  A  contract  which  involyes  the  performance  of  a  eonimum 
ous  duty  extending  over  a  longer  period  than  ikree  year 9 
from  its  date. 

A  contract  to  refer  a  matter  to  arbitration  cannot  as  such,  be 
specifically  denied.  The  proper  oonrse  is  to  act  under  the  Civil 
Procedure  Code. 

Specific  performance  cannot  be  decreed  against  a  person  who 
has  assented  to  the  contract  for  such  grossly  inadequate  considera- 
tion that  fraud  or  unfair  advantage  appears,  nor  if  he  assented 
consequent  on  misrepresentation  or  concealment.  This  is  detailed 
in  section  28,  but  as  it  is  not  likely  that  the  forest  officer,  as 
plaintiff,  will  ever  come  within  its  terms,  I  do  not  go  into  further 
particulars. 

§  5. — Order  for  Specific  Performance  always  discretionary. 

A  Court  is  never  bound  to  decree  specific  performance,  but  must 
use  discretion  '^  guided  by  judicial  principles  and  capable  of  cor- 
rection by  a  Court  of  Appeal. ''  (Section  22.)  Such  discretion 
may  be  used  where,  though  there  is  no  actual  fraud  or  misrepre- 
sentation,  the  contract  gives  plaintiff  an  unfair  advantage,  or  where 
it  would  be  very  hard  on  defendant  in  a  ^ay  in  which  he  had  not 
foreseen^  though  the  non-performance  would  inflict  no  hardship  on 
plaintiff. 

The  forest  officer  will  also  readily  understand  that  he  cannot 
sue  for  specific  performance  from  a  contractor,  if  he  (on  behalf  of 
Government)  violates,  or  becomes  incapable  of  performing,  any 
essential  term  of  the  contract  that  has  to  be  performed  on  his  part; 
nor  if  he  has  already  chosen  another  remedy  and  obtained  satisfac- 
tion for  the  breach  of  contract.    (Section  24.) 

If  a  suit  for  specific  performance  is  dismissed,  it  is  a  bar  to 
another  suit  for  money  compensation  (section  29) ;  therefore  the 
plaint  should  always  ask  for  alternative  compensation.  (See  sac* 
tion  19.) 

§  6. — Suits  to  rectify  a  Mistaie. 

In  some  cases  suits  may  be  brought  to  rectify  written  ooatiiotB, 
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where  there  is  a  mutual  mietake,  or  a  fraad^so  that  the  writing  does 
not  express  their  trae  intention.  (See  section  81.)  There  may  be 
a  prayer  for  rectification  and  for  specific  performance  of  contract 
so  rectified^  in  the  same  plaint.  (Section  34.)  And  where  a  person 
has  a  right  to  haye  a  contract  rescinded,  he  may  sue  for  rescission^ 
in  the  cases  specified  in  section  35, 

If  a  person  has  executed  a  writing  in  a  contract  which  is  void 
or  voidable,  and  he  has  "  reasonable  apprehension  '^  that  the  instru- 
ment^ if  left  outstandings  may  cause  him  ''serious  injury/'  he 
may  apply  to  the  Court  to  order  the  instrument  to  be  delivered 
wp  and  cancelled,     (Section  39.) 
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CHAPTER  XXL 


8TAMP  AND  REGISTRATfON  LAW. 

The  Oeneral  Stamp  Act  is  No.  I  of  1879.  Stamps  on  iDstni- 
ments  are  separate  altogether  from  stamps  in  civil  suits  or  plaints 
(hut  not  aflSdavits  ^)  or  for  service  of  process ;  the  latter  are  all  called 
''Court  fees/'  and  always  affixable  by  adhesive  labels  and  are 
governed  by  the  Court  Fees  Act  (YII  of  1870) ;  (see  the  chapter  on 
Civil  Procedure). 

Sechon  I. — The  Stamp  Act. 

§  1.— /fcrw  of  Stamp. 

Li  the  first  place  the  document  must  be  written  on  paper  bearing 
the  impressed  stamp,  unless  there  is  some  special  rule  or  provision 
of  the  law  allowing  adhesive  labels. 

And  I  may  mention  that  only  for  receipts  and  cheques  and  docu- 
ments requiring  one-anna  stamp  may  adhesive  stamps  be  used,  as 
well  as  for  bills  of  exchange  in  some  cases,  entry  of  Advocates,  &c., 
on  the  roll  of  the  High  Court,  notarial  acts  and  share  transfers;  so 
that  if  a  stamp  is  required  at  all  in  a  contract  made  by  a  forest  offi- 
cer, it  will  always  be  an  impressed  stamp  (Stamp  Act,  sections 
9-10) ;  a  document  is  held  to  be  unstamped  if  it  does  not  bear  tLe 
proper  form  of  stamp.     (Section  14.) 

§  2. — ddjudication  in  eaae  cf  doubt. 

It  is  only  in  cases  where  the  person  making  the   document  has 

doubts  about  the  proper  stamp  that  the  contract  can  be  written  on 

plain  paper  and  taken  to  the  Collector,  under  section  30,  to  have  the 

stamp  abjudicated;   then  the  Collector   will  endorse  the  amount 

>  These  are  under  Act  I  of  1879,  and,  except  in  the  cases  exempt^  are  tobe  vni* 
ten  on  a  one-rupee  stamp  nheet. 
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ordered  to  be  paid  and  duly  paid,  and  this  instrument  is  equivalent 
to  a  stamp. 

In  other  cases  a  sheet  of  paper  bearing  the  proper  engraved 
stamp  must  be  used. 

§  S.^^Use  of  several  Sheets,  or  several  Stamps. 

If  there  is  no  possibility  of  getting  one  stamp  of  the  required 
value^  the  local  provincial  rules  must  be  referred  to  as  to  the  number 
of  stamps  that  may  be  employed* 

There  is  nothing  to  prevent  a  lengthy  document  that  will  not 
go  into  the  stamp  paper  being  written  partly  on  the  stamp  and 
partly  on  annexed  sheets  of  plain  paper^  but  the  signatures  or  mark, 
of  the  persons  executing,  and  the  witnesses  to  those  signatures  have 
to  be  made  on  the  sheet  (or  on  each  sheet  if  several)  so  annexed. 

In  writing  on  a  stamp  sheet,  it  is  only  on  the  front  side  bear- 
ing the  stamp  that  the  document  should  be  written.  (See  section  12.) 

§  4. — Oovernment  Contracts  may  not  require  Stamp. 
But  I  do  not  know  of  any  written  contract  which,  if  executed 
between  Government  and  a  contractor,  need  require  a  stamp;  for  by 
section  29  it  is  always  competent  to  all  parties  to  a  contract  to 
agree  between  themselves  which  shall  bear  the  stamp ;  and  as  by 
Schedule  II  (section  18)  ''any  instrument  executed  by  or  on  be- 
half of  or  in  favour  of  Oovernment  in  cases  where,  but  for  this 
exemption,  the  Oovernment  would  be  liable  to  pay  the  duty  '^ 
chargeable  in  respect  of  such  instrument  is  exempt,  it  is  always 
optional  with  the  forest  officer  to  insert  in  his  contract  a  clause 
stating  that  ''  it  is  agreed  between  the  parties  hereto  that  the 
stamp  duty  shall  be  borne  by  the  Oovernment, "  or  words  to  that 
effect ;  and  the  Oovernment  will  then  be  liable  for  the  duty,  and 
consequently  be  exempt,  and  the  document  will  need  no  stamp. 

§  5. — Receipts. 
When  a  forest  officer  takes  receipts  from  persons  to  whom  he 
has  made  payments  over  Bs.  20  in  value,  he  should  see  that  a 
proper  one-anna  receipt  label  is  attached,  and  is  cancelled  so  that  it 
cannot  be  used  again.     (See  section  11.) 
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§  6. — Impounding  Unafamped  Documents. 

It  must  be  remembered  that  the  law  (section  33)  imposes  on 
every  person  in  charge  of  a  public  office  (except  a  Police  officer) 
the  duty  of  ^'  impounding  ^'  any  instrument  whichi  in  his  opinioDy 
ought  to  bear  a  stamp,  and  which  is  "  produced  or  comes  "  before 
him  in  the  performance  of  his  official  functions. 

I  think  there  is  no  doubt  that  a  forest  officer  who  has  a  public 
office  is  within  the  meaning  of  this  section  :  but  in  any  c&se  of 
doubt  it  restB  with  the  Local  Government  to  determine  who,  for  the 
purposes  of  this  section,  is  deemed  to  be  ^'  in  charge  of  a  public 
office.'* 

The  officer  in  charge  has  to  send  the  offending  instrument  to 
the  Collector  in  original^  under  section  36;  the  Collector  does  all 
the  rest. 

Sscnoir  II. — ^RioiffniATioK. 

§  1."— Primate  qfthe  Law. 

The  Registration  Act  is  No.  Ill  of  1877.  The  general  princi- 
ple is  that  some  documents  may  be  registered,  others  must. 

The  latter  are  specified  in  section  17,  the  former  in  18. 

It  will  be  observed  that  the  Registration  Act  has  nothing  to  do 
with  the  question  whether  there  must  he  a  writing  or  document  at  all. 

We  have  seen  that,  under  the  Contract  law,  no  contract  need  be 
in  writing  unless  there  is  some  express  provision  of  law  that  it  is 
so.  And  I  am  not  aware  of  any  law  which  prescribes  that  any  con- 
tract, likely  to  be  within  a  forest  officer's  business,  must  be  in 
writing' ;  except  sales  and  mortgages  of  land  or  houses  under  oer« 
tain  circumstances. 

The  Registration  Act  is  only  concerned  with  the  fact  that  if 
there  is  a  document,  then  that  document  must  be  registered  in 

*  As  I  before  remarked  (but  it  is  often  uefal  to  repeat  thing^  OoferanwBt 
or  the  Conservator  may  of  conrse  make  it  a  mle  of  practice  that  contracts  an  U  bs 
in  writing,  but  that  would  have  nothing  to  do  with  the  actual  l^ol  vUdiig  of  tiit 
coDtract. 
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certain  cases^  and  majf  be  registered  in  certain  others ;  and  tiiat  in 
eitber  case  certain  legal  effects  follow  from  registration  or  non-regis-< 
tration  of  documents  that  muti  be  registered  as  described  in  section 
]  7  will  be  fonnd  all  of  them  to  relate  to  immovabU  property — ^to 
gifts  or  sales  or  leases  or  the  creation  or  extinction  of  some  interest ' 
in  immovable  property,  or  to  the  acknowledging  of  payment  of 
consideration  in  respect  of  such  transactions. 

§  2. — Governmeni  Deeds  exempt. 

These  provisions  do  not  apply  to  Government  deeds.  Any 
grant  of  immovable  property  by  Oovernmenl  is  exempt.  No  docu* 
ments  made  to  be  put  on  the  record  of  local  revenue  settlements  or 
local  survey,  nor  documents  filed  periodically  by  patw&ris,  &c.,  in 
Revenue  offices,  nor  sanads  or  documents  evidencing  grants  or 
assignments  of  land  or  interest  in  it  by  Government,  require  regis- 
tration. (Section  00.)  In  many  cases,  however,  for  greater  security, 
registration  of  a  contract  is  thought  desirable.  I  shall  simply  de- 
scribe the  leading  provisions  of  the  law  which  will  require  attention. 

§  3. — affects  of  Registration. 
And  first  I  may  mention — 

That  no  registration  gives  any  effect  to  a  fraudulent  or  collu- 
sive document,  nor  will  it  make  binding  a  contract  which 
is  void  or  voidable  (except  in  the  case  of  a  contract  without 
consideration) . 

That  the  registration  does  not  afford  conclusive  proof  of  execu- 
tion. 

Nor  of  receipt  of  consideration,  even  though  this  is  stated 
before  the  Registering  officer  to  be  a  fact ;  but  the  strongest 
proof  would  be  required  to  contradict  the  evidence  afforded 
by  this  fact. 

A  document  (not  being  a  will)  if  duly  registered  and  relating  to 
any  property,  movable  or  immovable,  will  take  effect  against  any 
oral  agreement  or  declaration  regarding  such  property,  but  md  where 
there  has  been  an  oral  agreement  accompanied  or  followed  by  actual 
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delivery  ^possession.  (Section  48'.)  Bat  documents  under  section 
17  (clauses  a,  b^c^d,)  and  section  18  (clauses  a,  d,)  if  reffuteredh&Ye 
priority  over  unregistered  documents  (not  being  decrees  or  orders  of 
Court)  relating  to  the  same  property.  (Section  50.)  If  a  document 
exists^  and  ought  to  have  been  registered  under  section  17,  it  is  not 
only  no  evidence  in  a  Civil  Court,  but  has  no  e£Eect  on  the  rights  in 
the  property  whatever.  (Section  49.)  This  does  not  apply  to  docu- 
ments of  this  kind  granted  by  Government.     (Section  90.) 

§  4. — Rulen  for  describing  Property, 
Care  must  be  taken  that  where  any  houses  or  lands  are  dealt 
with  in  a  document^  the  terms  of  section  21  as  regards  description, 
specification  of  position  and  boundaries,  are  attended  to.  When- 
ever forest  officers  have  occasion  to  execute  or  be  parties  to  security 
or  other  bonds  dealing  with  land  or  house  property  (though  I 
strongly  recommend  them  to  avoid  having  anything  to  do  with  land 
and  houses  as  security),  these  conditions  must  be  carefully  looked  to. 

§  bj-^Method  of  Meffistration,] 
Deeds  presented  for  registration  are  copied  by  the  Registration 
office  into  books,  and  the  deed  is  left  (a  receipt  being  given  for  it 
(section  62)  for  the  purpose.  Afterwards  the  deed  is  returned  with 
a  receipt  for  the  /ees»  The  office  does  not,  however,  copy  plans  or 
maps.  When  therefore  a  deed  is  accompanied  by  such,  two  copies 
should  be  prepared,  one  to  be  attached  to  the  deed,  the  other  to  be 
left  in  the  Registration  office. 

§  6. — Erasures  and  Alterations. 
Erasures  and  interlineations  may  give  ground  for  a  refusal  to 
mgister  unless  attested  by  initials  of  the  person  executing  the  docu- 
ment.    (See  section  20.) 

§  7. — Time  for  Registration, 
Documents  to  be  registered  should  be  presented  within/barr  months 

'  Section  48  bag  been  modified  in  eifect,  in  provinces  wbere  tbe  Tmufer  of  I^ 
perty  Act  is  in  force  (Nortb- Western  Provinces  and  Bengal  and  Centeal  Fronnres 
for  example).  There  cannot  be  an  oral  sale  and  mortgage  in  some  cases.  SeeAct» 
■sections  64^,  69. 
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ff(m  date  of  execution,  (Section  43.)  .  After  that,  registration  may 
be  allowed,  within  another  four  months  (on  payment  of  a  heavy 
penalty)  in  cases  where  necessity  or  unavoidable  accident  are  shown 
to  have  prevented  the  registration. 

§  ^.—Vlaee. 

The  proper  office  is  the  office  of  the  Sub-registrar,  within  whose 
snb-district  the  whole  or  part  of  the  property  is  situate  (section 
28)  \  or  if  there  is  no  property  in  question,  at  the  office  of  the  sub- 
district  within  which  the  document  was  executed,  or  in  which  all 
the  parties  agree  to  have  it  registered.  (Section  29.)  It  is  in  the 
discretion  of  a  Registrar  to  register  a  document  that  might  have 
been  registered  by  the  Sub-registrar.  (Section  30.)  A  Registrar 
of  a  district,  including  a  Presidency  town,  and  the  Registrar  of 
Lahore,  can  register  without  rcRpect  to  the  place  where  the  pro- 
perty is,  as  long  as  it  is  in  British  India.  If  it  is  necessary  to 
register  a  deed  relating  to  property  in  one  district,  and  neither  party 
is  there,  they  can  execute  a  special  "  power  of  attorney  to  register" 
(section  33)  before  the  Sub-registrar  in  whose  jurisdiction  they 
reside,  and  then  send  the  agent  so  appointed  to  register   for  them. 

The  provisions  about  appearance,  or  a  special  agent  for  a  person 
who  cannot  appear  in  person,  do  not  apply  (section  88)  to  "  any 
officer  of  Government  in  any  proceeding  connected  with  the  registra- 
tion of  any  instrument  executed  by  him  in  his  official  capacity,  '^ 
nor  need  he  endorse  the  document  as  executant  under  section  58. 

All  the  Registering  officer  has  to  do  is  to  satisfy  himself  that  the 
execution  by  the  Government  Officer  is  a  fact,  for  which  purpose  he 
may  refer  to  the  officer  or  to  any  Secretary  to  Governmept,  &c. 

§  9.^^Peraons  presenting. 
Ordinarily  (section  32),  the  person  executing^  or  the  person 
claiming  under  a  document  (or  his  representative  or  assign,  if  he  is 
dead  or  bankrupt),  or  an  agent  (holding  a  fecial  power  of  attorney 
to  register y  attested  before  the  Sab-registrar  of  the  place  where  the 
principal  resides  (seption  33)  may  present  a  document  for.  registra- 
tion. 
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§  lO.'-^Proeedure. 

The  form  of  registration  and  endorsement  is  g^ven  in  sections 
51-6.  The  fees  are  reguhited  by  rules  issued  by  the  Local  Govern- 
ment. 

The  section  71  et  seq,  deal  with  cases  in  which  the  Sub-regis- 
trar may  refuse  to  register^  and  the  appeal  there  is  from  his  order 
refusing.  No  such  appeal  lies  where  be  refuses  because  execution  is 
denied.  (Section  72).  In  this  case  there  is  a  special  proceeding  before 
the  Registrar  to  enquire  into  the  fact  (sections  73-5)^  and  the  ulti- 
mate remedy^  if  the  Registrar  does  not  order  registration,  is  (under 
section  77)  to  file  a  civil  suit  for  a  decree  ordering  registration. 

I  may  mention  that  if  any  money  is  paid,  or  goods  delivered,  in 
the  presence  of  the  Sub-registrar^  or  an  admission  made  in  his 
presence  that  the  money  has  been  paid^  this  is  recorded^. 

The  endorsement  of  registration  is  to  be  both  signed  and  stamped 
with  the  ofiicial  seal  of  the  registering  oflScer.     (Section  60.) 

The  books  kept  by  Registering  officers  are  known  as  No.  1  and 
No.  2^f  and  the  indexes  of  No.  I  are  open  to  search  or  inspection  on 
payment  of  prescribed  fees.     (Section  57.) 

^  But  ig  not  eonelueive.  Nor  is  it  oonelurite  that  the  admisnon  of  ree^t  it 
recorded  in  the  deed  it§elf. 

^  No.  1  contains  copies  of  all  docnments  registered  not  being  wiUa  or  anthoritiea  to 
adopt;  No.  2,  record  of  reasons  for  refusal  to  register. 
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CHAPTER  XXII. 


aVIL  PROCEDURE. 

Under  the  present  Forest  law,  Forest  Officers  will  have  mnch 
less  chance  of  having  to  bring  or  defend  saits  in  the  Civil  Court 
than  formerly. 

There  were  in  early  days  many  sums  due  on  sales  of  forest  pro- 
duce which  could  only  be  recovered  by  civil  suits :  bat  now  all 
money  payable  under  the  Forest  Act  or  Rules  can  be  recovered 
(section  81,  Forest  Act)  without  a  suit,  as  an  arrear  of  land  revenue 
through  the  Collector. 

Moreover  most  forest  produce  is  paid  for  at  the  time,  and  if  notj 
under  section  82  the  price  of  it  is  a  first  charge  on  the  produce 
which  may  be  taken  charge  of  by  a  forest  officer,  and  ultimately 
sold  if  need  be  to  realise  the  sum  due. 

Nor  is  a  forest  officer  liable  to  a  civil  suit  for  anything  done 
by  him  under  the  Act.  (Section  73.)  If  such  a  suit  is  brought  this 
section  would  be  a  good  defence^. 

Still  there  may  be  public  suits  in  which  a  forest  officer  may  be 
interested.  There  may,  for  example,  be  disputes  about  Government 
contracts,  which  have  to  be  referred  to  arbitration  or  settled  in 
Court.  Claims  may  be  brought  against  Government  for  land,  as 
in  the  well  known  ''  North  Kanara  case.''  And  it  is  possible  that 
in  matters  of  lesser  importance,  where  the  Government  advocates 
cannot  be  employed,  or  there  is  no  Government  pleader,  a  Forest 
officer  may  have  to  appear  on  behalf  of  the  Department  himself. 
But  even  where  this  is  not  so,  he  may  have  to  prepare  cases  and 
advise  the  law  officers,  so  that  an  elementary  acquaintance  with 
the  general  features  of  civil  procedure  may  be  useful  to  him. 

1  See  CbBpter  XIX  on  the  legal  poaition  of  Fore»t  Officers. 
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Just  as  the  Criminal  Procedure  la^,  of  which  we  have  just  com- 
pleted a  survey,  declared  the  constitution  and  fixed  the  jurisdiction 
of  the  Criminal  Courts  and  regulated  their  procedure  on  trials  and 
the  execution  of  the  sentences  of  the  Courts  so  the  Civil  Procedure 
Code  deals  with  the  civil  suit^  the  place  at  which  it  is  heard^  and 
the  procedure  on  trial  and  the  execution  of  the  decree  or  judgment. 
But  the  Procedure  Code  does  not  itself  constitute  the  classes  of 
Civil  Courts  as  the  Criminal  Procedure  Code  does  for  the  Crimi- 
nal Courts. 

Section  I. — The  Civil  Courts. 

The  Code'  contemplates  the  division  of  the  provinces  into  dis- 
tricts^ and  takes  it  for  granted  that  in  each  district  there  is  a  prin- 
cipal Court  of  original  jurisdiction  (called  ''the  District  Courf ), 
as  well  as  Subordinate  Courts  of  different  grades  for  the  trial  of 
suits  in  that  local  jurisdiction.  All  such  Courts  are  subordinate  to 
the  District  Court  and  to  the  High  Court^. 

The  High  Courts  of  Bengal,  the  North- Western  Provinces, 
Bombay  and  Madras  are  constituted  under  Acts  of  Parliament  and 
iloyal  Charters.  The  Chief  Court  in  the  Panjab  has  its  anthoritj 
under  Act  XVII  of  1877.  In  other  provinces  there  are  Judicial 
Commissioners,  e.g.,  in  Oudh,  the  Central  Provinces,  and  Burma, 
under  the  Civil  Court  Acts  of  these  Provinces  (Act  XIV  of  1865 
for  Central  Provinces,  Act  XVII  of  1875  for  Burma,  Act  XIII  of 
1879  for  Oudhj.  All  these,  in  their  respective  provinces,  are  the 
'^  High  Courts''  for  the  purposes  of  supervision  and  appejil. 

The  District  and  Subordinate  Courts  are  also  constituted  by  va- 
rious Acts ;  those  in  Bengal  and  North- Western  Provinces  under 

'  The  Code  is  Act  XIV  of  1882,  wbioh  earae  into  force  on  lit  June  1888.  Thii 
Act  is  in  fact  only  a  revised  edition  (with  slight  alterations)  of  the  preceding  Code 
Act  X  of  1877  as  amended  by  Act  XII  of  1879.  As  in  the  chapter  on  Criminil 
Procedure,  the  student  is  expected  to  consult  the  Code  itself :  these  chapters  are 
ffuidet  to  the  Code  bnt  do  not  supersede  a  study  of  the  Codes  themselvee. 

'  Some  of  the  High  Courts  have  an  original  civil  jurisdiction  :  they  are  then  the 
"  District  Court "  for  the  local  limits  of  that  original  jurisdiction. 
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Act  VI  of  1871,  tbe  Panjab  under  Act  XVII  of  1877,  those  in 
Oadh,  Barmai  and  Central  Provinces  under  the  Acts  already 
Darned^  While,  however,  in  Regulation  Provinces  the  High  Court 
comes  immediately  above  the  District  Judge,  in  the  Non-Regulation 
Provinces,  the  Courts  Act  recognizes  an  intermediate  appellate  and 
Bupervisiug  grade— the  Courts  of  Commissioners. 

The  District  Judge  can  hear  civil  suits  arising  in  his  jurisdic- 
tion, as  specified  in  the  Procedure  Code,  on  all  subjects  and  to  any 
value.     This  will  be  found  to  be  the  case  under  all  the  laws. 

In  Bengal  and  the  Norths  Western  Provinces  Subordinate  Judges 
have  similar  powers,  and  Munsifscan  hear  all  classes  of  cases  pro- 
vided their  money  value  does  not  exceed  Rs.  1,000.  (Act  VI  of 
1871,  sections  19-20.) 

Iq  OudA  the  Subordinate  Judge,  though  his  jurisdiction  is  not 
limited  as  to  class  of  cases,  is  limited  as  to  value  of  suit  to 
Bs.  10,000  (Act  XIII  of  1879,  section  16) ;  the  Munsif  is  similarly 
limited  to  Rs.  500,  unless  special  jurisdiction  up  to  Rs.  1,000  has 
been  conferred. 

In  the  Panjab  the  '^  Subordinate  Judges ''  are  represented  by 
Assistant  Commissioners^,  and  they  may  have  ''  full  powers,'' "  spe- 
cial powers,''  or  "  ordinary  powers  "  which  represent  a  limit  as  to 
pecuniary  value  of  suits  cognizable  by  them,  of  Rs.  10,000,  500,  and 
100  respectively.  The  lowest  Courts,  those  of  Munsifs  and  Tahsildars 
(section  8,  Act  XVII  of  1877j  are  in  two  grades  having  powers 


*  There  are  alio  ipecial  arrangementa  made  for  certain  localities.  In  Berar  the 
Coorta  exist  ander  the  orders  of  the  Govemor-Qeneral  and  resemble  those  In  Non- 
Kegulation  ProYinces.  In  Ajmer  there  is  a  Conrts  Regulation  under  the  88,  Vic. 
cap.  5,  Keg.  I  of  1877  ;  in  Assam  (including  Cachar)  the  powers  of  Courts  are  given 
under  section  10.  Act  VI  of  1871;  and  in  Sy?het  as  in  Bengal  Proper.  In  Coorg 
the  Courts  are  under  Act  XXV  of  1868.  The  Jhansi  Division  of  the  North- West- 
ern Prorinces  and  the  Tarai  district  have  Courts  of  their  own ;  see  Aet  XVIII  of 
1867  and  Regulation  IV  of  1876.  So  has  Arracan  (Regulations  VIII  of  1874  and  V 
of  1876).  In  some  localities  special  subjects  (as  e^.  in  Bhutan  Dwira  by  Act 
XVI  of  1869)  are  excluded  from  the  ordinary  Civil  Courts,  and  in  most  of  the  Land 
Bevenue  Acts  a  number  of  subjects  are  reserved  to  the  Revenue  Courts.  (See  my 
Revenue  Manual  on  this  subject.) 

*  Those  appointed  as  Judicial  Assistants,  have  powers  as  **  Diatriet  Jadgei/' 
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limited  (aceording  to  Tolue  as  usual)  to  suits  of  Rs.  800  and  Bs.  50 
respectively. 

In  Burma  the  powers  are  shown  in  a  oonvenient  form  in  a 
table  at  section  12  of  the  Courts  Act^  and  as  it  can  easily  be 
turned  to  I  will  not  reproduce  it  here. 

In  the  Central  Provinces  there  is  a  gradation  not  dissimilar  to 
that  of  Pan  jab.  The  District  Court  (the  Deputy  Commissioner's) 
can  hear  all  suits  without  limit  and  has  also  appellate  powers  :  the 
Subordinate  Courts  are  the  Assistant  Commissioner's  of  Ist^  2nd 
and  3rd  class^  with  powers  up  to  Rs.  5^000^  Rs.  1^000  and  Rs.  500 
respectively.  There  are  two  grades  of ''  Tahsildar's  Courts ''  as  in 
Panjabj  but  with  powers  to  Rs.  SOO  and  Rs.  100  respectively. 

§  L-^General  view  of  the  Courts. 

Thusj  while  in  every  province^  and  even  in  special  districts  of 
provinces,  the  student,  desirous  of  knowing  the  precise  details  of  the 
Courts,  must  consult  the  local  Act,  or  the  Regulation  or  special 
Rules  which  affect  the  locality,  and  while  it  would  swell  the  balk  o£ 
this  book  beyond  any  possible  limits  to  reprint  a  collection  of  such 
detailed  rules,  it  is  not  difficult  to  understand  the  general  scheme  on 
which  the  Civil  Courts  are  constituted. 

In  every  district  there  is  a  District  Court  (the  District  Judge,  or 
in  Non-Regulation  Provinces  the  Deputy  Commissioner  or  a  Judicial 
Assistant  Commissioner  who  relieves  him  of  the  civil  work)  having 
unlimited  original  powers  and  appellate  powers  over  Subordinate 
Courts. 

In  the  Regulation  Provinces  all  appeals  from  the  District  Courts 
go  to  the  High  Court;  in  the  Non- Regulation  Provinces  such  ^>- 
peals  lie,  as  a  rule,  to  the  Commissioner's  Court,  from  which  again 
an  appeal  lies  to  the  Chief  Court  or  Judicial  Commissioner,  &c.j 
under  certain  rules. 

After  the  District  Court,  the  next  Courts  aro  the  Subordinate 
Judges  in  the  Regulation  Provinces.  There  is  no  value  limit,  bnt 
an  appeal  first  lies  to  the  District  Judge.  In  the  Non-R^ulation 
Provinces  these  Courts  are  represented  by  the  Assistant  and  (Extra 
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Assistant)  Commissioners'  Courts,  in  grades,  each  grade  known  by 
the  value  limit  of  its  jurisdiction.  Appeals  from  the  first  grade  are 
to  the  Commissioner,  the  others  to  the  District  Court. 

Below  these  come,  in  Regulation  Provinces,  the  Courts  of  Mun- 
sifs,  and  in  Non-Regulation  Provinces  the  Courts  of  Musisifs  and  of 
Tahsildars,  with  limited  powers  and  in  two  grades. 

There  may  be  Small  Cause  Courts  under  a  special  Act,  with 
power  of  summary  trial  and  no  appeal.  Military  Courts  of  Request 
are  also  separate. 

The  appellate  jurisdiction  here  generally  indicated  will  be  consi- 
dered more  in  detail  at  a  later  stage. 

SificnoN  II. — The  Civil  Suit. 
§  1. — Where  the  Suit  is  fled. 

The  Procedure  Code  rules,  regarding  the  institution  of  suits  in 
the  various  C  ourts,  may  now  be  considered.  The  general  rule  is 
(section  15)  that  every  suit  must  be  instituted  in  the  Court  of  the 
lowest  grade  competent  to  try  it.  As  this  might,  however,- cause 
an  undue  influx  of  work  into  certain  Courts  the  local  Acts  usually 
give  powers  to  the  District  Court  to  distribute  work. 

Under  section  25  of  the  Code  also,  the  High  Court  and  the  Dis- 
trict Court  have  special  powers  of  withdrawing  cases  from  Subordinate 
Courts  and  hearing  them  themselves,  or  referring  them  for  hearing 
to  any  other  Courts  in  their  jurisdiction. 

§  2, — WUi  reference  to  Locality. 

As  regards  locality  (subject  to  the  general  rule  in  section  15)^ 
suits  for  immovable  property,  or  for  compensation  for  damage  to 
immovable  property,  and  for  movable  property  under  attachment 
or  distraint,  must  be  brought  in  the  Court  within  whose  local  juris- 
diction the  property  is  situate.     (Section  16.) 

And  in  all  other  suits  the  action  is  brought  (section  17)— 

(a)  when  the  cause  of  action  aritee  ; 

[b)  or  where  all  the  defendants,  at  the  time  of  commencement 

of  the  suit,  actually  and  voluntarily  reside  (not  where 
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they  are  in  prison  or  unlawfully  detained^  e,ff,)  or  carry 
on  business^  or  personally  work  for  gain ; 
{e)  or  where  one  or  more  of  the  defendants  so  resides,  &c.^ 
and  the  other  defendants  either  acquiesce^  or  the  Court 
gives  leave. 

If  a  person  permanently  dwells  at  one  place  and  has  a  tem- 
porary lodging  at  another^  he  is  held  to  dwell  at  both  places  in 
respect  of  any  cause  of  action  arising  at  the  place  where  he  has  a 
temporary  residence. 

If  a  Company  or  Corporation  has  a  sole  or  principal  oflSoe  in 
British  India,  and  also  subordinate  places  of  business,  it  dwells  at 
the  former,  except  in  cases  arising  at  the  latter  place,  where,  for  the 
purposes  of  a  suit,  it  is  held  to  reside  also  at  the  latter. 

The  illustrations  to  the  section  (17)  in  the  Code  should  be 
studied. 

In  cases  in  which  immovable  property  is  situated  all  in  one 
district,  but  still  in  the  jurisdiction  of  different  Courts,  or  if  it 
is  in  different  districts,  in  cases  in  which  a  suit  is  capable  of  being 
brought  in  either  of  the  Courts,  and  the  defendants  can  show 
cause  for  its  being  tried  in  another  Court,  the  sections  19  to  24 
may  be  consulted.     These  details  need  not  be  given  in  the  text. 

§  S. — Several  Plaintiffs  and  De/endantt. 
The  Code  now  goes  on  to  consider  the  questions  that  arise  in 
the  very  common  case  of  there  being  several  plaintiffs  and  several 
defendants.  All  may  not  have  the  same  degree  of  interest,  or  the 
same  degree  of  responsibility,  yet  in  some  cases  it  is  right  that  th^y 
should  be  joined  in  the  same  suit,  and  in  others  it  is  necessary  that 
the  suit  should  be  separate.  Plaintiffs  may  very  generally  be  joined 
(section  26)  i  and  an  error  in  suing  the  right  plaintiff  may  be 
amended  by  leave  of  the  Court  (section  27),  so  all  defendants  may 
be  joined  (section  28).  It  is  a  preliminary  question  (section  82)  to 
settle  whether  particular  parties  have  been  rightly  or  wrongly 
included.  No  person  can  be  added  as  a  plaintiff  or  next  friend 
of  a  plaintiff  without  his  consent. 
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Any  person  can  apply  to  be  made  a  party  on  either  side  as  the 
case  may  be. 

All  questions  of  this  nature  are  to  be  taken  up  at  the  earliesi 
opportunity^  and  muit  be  so  before  the  first  hearing  of  the  actual 
issues.    They  are  held  to  be  waived  if  not  so  taken.    (Section  34.) 

§  4^,-^^  Appearance  by  Agent, 

''Recognized  agents''  and  pleaders  (under  the  Legal  Fvaoti- 
tioners'  Act  of  1879)  can  always  appear  for  the  parties^  but  the 
Court  can  order  a  personal  appearance.     (Section  36.) 

''Recognized  agent''  is  defined  by  section  37.  I  shall  not 
go  into  details  on  the  subject,  but  merely  remark  that  service  of 
Court  processes  on  the  recognized  agent  is  in  all  cases  (unless  the 
Court  otherwise  orders)  equivalent  to  service  on  the  principal. 
Processes  served  on  the  pfeader  shall  be  preswned  to  be  duly  com- 
municated to  the  principal,  and  (in  the  absence  of  a  contrary  order 
of  Court)  shall  be  as  e£fectual  as  personal  service.     (Section  40.) 

Pleaders  and  others^  but  not  Advocates  of  any  High  Court, 
must  file  written  authorities.     (Section  39). 

In  case  Government  is  a  party  or  Government  has  to  be  served 
with  a  civil  process,  there  are  special  rules,  and  I  shall  reserve  the 
details  to  a  special  section  on  Government  suits,  and  meanwhile  go 
on  so  as  not  to  break  the  thread  of  the  description  with  the  pro- 
ceedings in  a  suit. 

§  6. — Terfne  need  in  Civil  Cases, 

The  student  will  observe  that  we  use  different  terms  in  civil 
and  in  criminal  cases.  A  criminal  case  is  a  suit,  and  £he  trial  is 
on  the  '  issues '  or  points  in  dispute,  the  parties  are  plaintiff  and 
defendant.  In  criminal  matters  we  have  a  'case/  the  parties  are  the 
"prosecutor"  or  "complainant"  (according  as  the  case  is  a 
warrant  or  police  or  a  summons  case  on  complaint)  and  the 
"accused"  or  "prisoner/'  and  the  trial  is  on  the  "charge"  or 
'*  complaint." 

In  official  and  other  reports  and  correspondence^  these  terms 
should  always  be  correctly  used  and  distinguished. 

2  K 
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SjKTnON  III4 — ^ThB  FbAKB  OF  THB  SuiT. 

%         §  6. — Joining  Causes  of  Action,  8fe. 

I  shall  omit  all  details  on  this  subject  (sections  42-7)  becaose 
on  oUch  points  the  forest  officer  will  always  need  legal  advice. 
The  object  is  to  get  a  final  settlement  of  the  matters  in  dispute 
and  prevent  litigation  going  on.  It  is,  therefore^  necessary  not  to  sue 
for  a  part  of  what  is  wanted,  but  the  whole ;  and  if  a  pari  is  only 
sned  for  the  rest  cannotj  afterwards  be  claimed:  so  several 
remedies  may  be  claimable  on  one  cause  of  action ;  all  must  be 
asked  for  if  all  are  wanted,  otherwise  the  remainder  cannot 
separately  be  claimed. 

A  familiar  instance  of  this  is  the  case  where  rent  tot  several 
years  is  due.  Supposing  rent  for  1879  and  1880  are  dae,  if  you 
only  sue  for  1880  you  cannot  afterwards  claim  for  1879. 

'  It  is  also  likely  that  a  forest  officer's  suit  may  be  brought,  say, 
against  a  clerk  who  has  given  security  for  the  due  discharge  of  his 
duty,  and  has  been  guilty  of  some  misconduct  for  which  he  is  civilly 
liable.  Here  it  is  always  necessary  to  sue  both  the  principal  and 
his  sureties  at  once. 

It  sometimes  happens  that  several  complaints  arise  against  ooe 
individual,  or  several  connected  in  one  business  or  interest,  and  it 
is  a  question  whether  these  separate  causes  of  action  should  be  join- 
ed in  one  suit  or  in  separate  suits :  this  is  determined  by  sections 
44-7,  and  details  vrill  not  be  given ;  proper  advice  must  be  sought : 
but  I  may  state  that  the  general  ri^q  is  that  if  a  claim  is  to  immov- 
able property,  that  cannot,  be.  joined  with  a  separate  claim  on  a 
money  debt  \  it  must  be  kept  separate  except  as  r^ards  snbsi- 
diary  daima  to  the  profits  (called  ''mesne  profits''),  which  might 
have  beenhad  from  the  property  in  dispute,  out  of  which  plain- 
tiff has  been  wrongfully  kept,  and  damages  arising  out  of  a  breach 
of  contract  under  which  the, property  is  held*. 

But  if  you  have  several  causes  of  action  against  the  defendant 
in  the  same  character  {ue.,  not  where  one  sum  is  due  from,  him  as 
executor  to  an  estate^  and  another  fix^m  him  personally^  irr^^ec* 
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tive  of  the  estate)^  70a  can  join  them  in  one  suit;  bnt  the  Court  is 
at  liberty  to  make  orders  as  to  separate  trial  for  convenience  sake. 

§  1.— The  Plaint. 

Having  then  understood  clearly  in  what  Court  you  are  about  to 
sue,  and  whether  you  have  rightly  put  together  the  claims  (if  more 
than  one)  or  separated  them^  and  rightly  put  together  or  separated 
your  defendants^  the  next  thing  is  to  draw  up  a, plaint;  for  every 
suit  is  commenced  by  filing  in  Court  a  plaint  in  writing* 

The  contents  and  form  of  plaint  are  clearly  set  out  in  section 
50,  and  no  comment  is  needed.  The  signature  and  certificate  or 
verification  declaring  that  the  plaint  is  just  and  true,  are  also  ex- 
plained, and  who  is  entitled  to  make  the  verification  when  the  ac- 
tual client  does  not  make  it  himself  from  his  own  personal  know- 
ledge. 

There  are  also  forms  of  plaint  on  almost  every  conceivable 
subject  of  a  civil  suit,  given  in  the  schedule  at  the  end  of  the  Code. 

I  may  mention  that  no  question  can  now  arise  about  limitation ; 
if  the  suit  is  brought  after  the  period  allowed  by  the  Limitation 
law  (Act  XV  of  1877),  the  Court  will  reject  it,  whether  defendant 
takes  this  ground  for  objection  or  not.  If,  therefore,  the  suit  is 
primd  facie  barred,  but  there  are  some  of  the  recognized  excep- 
tions saving  the  limit,  these  must  be  clearly  stated  in  the  plaint. 

In  some  cases  plaints  wrongly  drawn  will  be  rejected,  but  the 
law  allows  in  other  cases,  that  the  plaint  should  be  amended  (sec- 
tion 53,)  or  it  may  in  some  cases  be  returned  (section  57),  if  the 
objection  is  to  the  jurisdiction  of  the  Court  in  respect  of  value,  or 
locality.  With  the  plaint,  a  copy  (or  concise  statement  may  be  sub- 
stituted by  permission)  is  filed,  to  be  given  to  the  defendant  with 
the  summons.     (Section  58.) 

§  %. -^Documents  on  whieh  the  Plaint  is  based. 

Documents  on  which  the  suit  is  based  must  be  filed  with  the 

plaint,  which  is' done  by  filing  a  copy  and  producing  the  original 

in  Court.    If  the  documents  are  not  in  the  plaintifi^^i^  power,  he 

most  give  in  a  list  with  the  plaint ;  and  if  he  relies  on  documents  to 
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prove  his  oase^  which  it  is  not  necessary  to  file  with  the  plaint  itselfi 
a  list  of  them  must  be  annexed.     (Section  59.) 

Balkj  documentsi  like  accoant  books^  are  produced  in  Coort^ 
and  a  copy  of  the  necessary  entries  or  pages  filed  with  the  plaint 
The  Court  will  compare  the  copy  with  the  original,  and  having 
marked  the  documents  or  the  entries  for  ''identification''  will  re- 
turn them.    (Section  62.) 

It  is  necessary  to  attend  to  this,  because  though  documents 
the  neeeuitjf  of  which  as  evidence  only  appears  in  consequence  of 
something  which  comes  out  in  the  course  of  the  trial,  can  be  pro- 
duced when  necessity  arises,  documents  which  form  ihe/bundatiom 
of  the  claim,  if  not  produced  at  first,  can  only  be  produced  after- 
wards by  the  permiision  of  the  Court.     (Section  63.) 

Section  IV.— The  First  Steps  in  a  Suit. 
§  d.'^Summone  to  Defendant. 

The  plaint  being  filed  and  registered  by  the  Court,  the  next 
thing  is  to  obtain  the  attendance  of  the  defendant  or  hia  agent,  as 
before  stated. 

The  summons  is  to  be  accompanied  by  a  copy  of  the  plaint,  or  a 
concise  statement  of  the  case  if  the  plaint  is  lengthy  (section  68) 
one  for  each  defendant. 

The  summons  m£^  require  the  personal  attendance  of  the  de- 
fendant, but  not,  if  he  resides  beyond  the  local  limits  of  the  Court's 
ordinary  original  jurisdiction,  at  a  distance  of  50  ipiles  from  the 
Court  (or  200  miles  by  rail,  supposing  railway  communication  to 
exist  for  five-sixths  of  the  distance).     (Section  67.) 

Every  summons  must  specify  whether  on  appearanoe,  the  suit 
will  be  heard  to^o^  disposal,  or  merely  for  a  preliminary  hearing) 
with  the  object  of  settling  the  issues,  or  determining  the  preli- 
minary points  on  which  the  parties  differ,  and  on  which  the  judg* 
ment  will  be  in  the  end  given. 

Petty  suits  that  can  primd  facie  be  disposed  of  at  once  will  be  for 
"  final  hearing "  as  is  the  invariable  practice  in  all  Small  Caose 
Court  cases.     (Section  68.) 
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When  a  gnmmons  is  For  ''  final  bearing  "  it  will  direct  the  de- 
fendant to  produce  his  witnessea,  so  that  he  most  be  prepared  to 
bring  them^  or  apply  (or  summons  beforehand. 

In  all  cases  the  summons  directs  the  defendant  to  produce  any 
documents  on  which  he  relies  for  his  defence,  or  any  document 
mentioned  which  the  plaintiff  requires  him  to  produce  as  being  in 
his  possession  or  power. 

§  10. — Service  of  tie  SummoM. 

This  IS  effected  by  tendering  the  copy  and  the  copy  of  plaint. 
It  is  served  on  the  person  unless  there  be  an  agent,  or  on  the 
manager  or  agent  of  a  branch  business  when  the  principal  o£Bce  is 
elsewhere.  (Section  76) .  If  this  fails,  service  is  made  on  any  adult 
male  member  of  the  defendant's  family  who  is  residing  with  him ; 
but  not  on  a  servant.     (Section  78.) 

The  recipient  is  required  to  sign  the  original  summons  on 
receiving  the  copy.  If  this  is  refused  ov  if  there  is  no  agent  or  no 
member  of  the  family,  the  copy  of  the  summons  is  affixed  to  the 
outer  door  of  the  house.  On  the  original  is  endorsed  the  manner, 
time,  &c.,  of  service.  If  the  Court  thinks  the  defendant  is  keeping 
out  of  the  way  to  avoid  service,  then  a  copy  is  affixed  at  the 
Court-house,  and  another  on  the  house  where  the  defendant  is 
known  to  have  last  resided,  and  this  ''  substituted  **  service,  as  it 
is  called,  is  legally  effectual.    (Section  88.) 

For  further  details  as  to  service  of  summons  from  the ''  Mufassal  ^* 
inside  Presidency  towns,  for  service  on  a  prisoner  in  jail,  for 
service  by  post,  or  in  foreign  territory  where  there  is  a  Resident 
or  Political  Agent,  and  where  a  summons  may  he  served  on  persons 
of  rank  inform  of  a  letter  y  and  the  cost  of  postage,  &c.,  I  shall  leave 
the  student  to  consult  sections  85-95  as  occasion  requires. 

Court  fees  for  service  are  always  payable  in  the  form  of  ad- 
hesive stamps,  whether  by  GK>vernment  or  any  private  party,  under 
the  Court  Fees  Act.  I  shall  g^ve  a  note  on  the  Court  Fees  Act 
at  the  end  of  this  chapter. 
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§  11 -'^ Appear anee  o/PaHies — Consequence  of  Nan^appearanee. 

If  the  plaintiff  has  been  in  fanlt  by  not  paying  the  fees,  and  the 
summons  has  not  been  served^  and  so  the  defendant  does  not  appear, 
the  suit  i9tay  be  dismissed^     (Section  06 ;  see  also  section  99.) 

If  neither  party  appear,  the  suit  siall  b^  dismissed  unless  it  is 
'  especially  ordered,  for  reasons  to  be  recorded  by  the  Judge  himself, 
otherwise.     (Section  98.) 

If  the  defendant  does  not  appear,  and  the  plaintiff  does,  and  it  is 
proved  that  the  summons  was  served,  the  Court  may  proceed  es parte  j 
but  ifservice  is  not  proved  the  Court  ikaU  issue  a  second  summons 
(and  may  if  there  is  any  sort  of  doubt) ;  and  if  service  is  proved, 
but  it  appears  there  is  not  su£Scient  time  for  him  to  appear,  the 
hearing  eAail  be  postponed.  If  the  plaintiff  cannot  find  the 
defendant,  see  section  99A. 

When  a  case  is  heard  exparte^  there  is  a  special  procedure  by 
which  the  defendant  may  appear,  show  cause  for  his  absence,  and  get 
the  ex  parte  order  set  aside,  and  the  case  gone  on  with  on  the  merits. 
(Sections  108-9.)  A  Judge  is  not  bound  to  decree  a  case  es^ parte 
without  being  satisfied  that  the  claim  is  true,  as  fax  as  he  can  judge 
without  hearing  the  defence. 

'  If  the  defendant  appears  and  the  plaintiff  does  not,  the  suit 
will  be  dismissed  unless  the  defendant  admits  the  claim  wholly  or 
partly,  when  a  decree  will  be  given  accordingly.  The  plaintiff  may, 
however,  appear  and  show  cause,  and  get  this  order  set  aside. 
(Sections  102-3.) 

In  the  case  of  several  plaintiffs  or  several  defendantaand  some 
of  them  appearing,  see  sections  105-6. 

§  12. — Written  Statements  and  Set'Off. 

Supposing  the  parties  to  be  before  the  Court,  written  statements 
may  be  put  in  at  or  be/ore  tie  first  hearing,  and  not  otherwise^  unless 
in  some  cases  it  is  permitted  by  the  Court  under  section  111. 

^  Bat  there  will  be  power  to  file  a  oew  suit,  and  ander  certain  conditiooi  to 
obtain  an  order  of  re  admitting  ha  original  soit    (Section  99.) 


CIVIL  ^^OOfiDURB.  519 

Written  statements  mast  be  signed  and  Verified  like  plaints. 
They  must  ndt  h^  prolix,  atgumeniative  or  contain  itrelevanimsXi^r, 
and  must  be  in  clear  numbered  paragraphs.     (See  sections  1 14-6.) 

A  ''set-off''  is  where  the  defendant  has  some  claim  which  he  is 
allowed  to  plead  and  prove  as  something  that  either  completely  or 
partly  counterbalances  the  plaintiff's  claim  against  him. 

The  details  of  the  law  of  set-off  cannot  be  here  given^  and  in 
any  necessary  case  legal  advice  must  be  obtained.  A  number  of 
illustrations  are^  however^  given  in  section  111. 

§  \Z.-^Examination  of  the  Party. 

After  this  the  examination  of  the  parties  by  the  Court  proceeds^ 
unless  the  case  is  admitted.  The  Court  examines^  but  the  parties 
may  suggest  questions.  In  case  the  pleader  (being  present  and 
not  his  principal)  cannot  answer^  section  120  explains  what  is  to 
be  done. 

§  14. — Production  of  Documents. 

I  have  already  allude  to  the  rule  which  requires  the  plaintiff 

to  file  with  his  plaint^  and  the  defendant  to  bring  consequent  on 

his  summons,  the  documents  which  directly  form  the  basis  of  the 

claim  or  the  defence ;  and  it  is  further  the  duty  of  the  parties  to 

give  notice  to  produce  or  bring  with  them  on  their  own  side,  all 

documents  that  are  likely  to  be  wanted  for  the  trial  at  any  stage : 

and  section  188  requires  this  to  be  done  at  or  before  the  first 

hearing.    No  documentary  evidence  which  could  have  been  so  got 

ready  will     be    afterwards  received    without  special  treason  and 

permission   given.     The  details  of  all  such  production,   and  of 

notice  by  one  party  to  produce,  will  be  found  in  sections  129-36 

of  the  Code. 

Records  of  other  cases  may  be  always  sent  for  by  the  Court. 

(Section  37.) 

The  Court  may  impound  and  require  to  keep  in  custody  any 
document  under  section  143.  This  is  usually  done  where  there  is 
some  fraud  or  suspected  falsity,  or  when  the  Stamp  law  is  evaded,  &c. 
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The  reium  of  documeDts  when  done  with,  is  provided  for  by 
section  .  144,  but  no  document  can  be  claimed  back  which  by  force 
of  He  decree  has  become  void  or  uselese. 

§  15. — Settlement  of  Issues. 

Where  the  suit  is  not  of  the  simple  character  which  admits 
of  its  being  disposed  of  at  once,  the  parties  appear  to  settle  tie 
issues,  that  is  to  enable  the  Judge'to  put  down  in  his  record  of  the 
casCi  the  points  of  law,  or  of  fact  (separately),  on  which  the  parties 
after  iull  questioning  appear  really  to  be  in  dispute  about :  tbe 
careful  performance  of  this  duty  is  not  only  essential,  but  is  parti- 
cularly diflScult  with  native  suitors,  who  rarely  disclose  the  real 
case  till  it  comes  out  by  patient  questioning. 

The  parties  may  (section  160)  agree  on  issues  and  submit  a 
list  of  them  to  be  decided  by  the  Court. 

In  otier  cases  the  Court  may  always,  at  any  time  before  decree, 
•  amend  the  issues  or  add  others,  or  strike  out  wrong  ones.    (Section 
149.) 

§  16. — Adfoumments. 

There  is  no  limit  to  adjournments  beyond  what  the  permission 
of  the  Courts,  based  on  considerations  of  convenience  and  justice, 
require.  Either  party  may  apply  for,  and  on  cause  shown  may  get, 
an  adjournment  by  permission  of  the  Court,  which  may  impose  sack 
terms  as  to  eosis  as  it  thinks  right.     (Section  166). 

§  \1  .'^Attendance  of  Witnesses. 

Directly  a  summons  for  defendant  is  out,  the  machinery  of  the 
law  has  been  fairly  set  in  motion  and  an  application  for  a  summons 
to  a  witness  may  at  once  be  made.  With  the  application  the  neces- 
sary sum  for  expenses  of  travelling  to  and  from  the  Court,  and  for 
maintenance  for  one  day  there,  must  be  deposited.  This  summnst 
be  offered  to  the  witness  at  time  of  serving  the  summons  on  himT. 
(Sections  160-1.) 

7  As  to  insufficiency  of  the  sum,  and  further  expenses  for  detention  of  witiMSi 
beyond  one  day  at  Court,  see  section  168. 
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Sommons  are  served  on  witnesses  just  as  they  are  on  defendants. 
Reasonable  time  must  always  be  given  to  the  witness  to  prepare 
andio  travel  to  Court.  (Section  167).  If  a  witness  absents  or  keeps 
out  of  the  wajj  the  remedy  is,  after  formal  legal  examination  of  the 
process  served  on  oath  (or  affirmation)  as  to  the  fact  of  service^  to 
issue  ^proclamation  (section  168)^  and  this  if  unsuccessful  may  be 
followed  by  an  attachment  of  property  of  all  kinds  not  exceeding 
the  value  of  costs  and  of  a  fine  imposable  (not  exceeding  Bs.  500) 
under  Section  170. 

If  the  witness  appears  and  gives  good  cause  for  non-appearancei 
the  attachment  may  be  withdrawn.  (Section  169.)  If  he  does  not 
appear  he  may  be  condemned  (in  contumaciam),  and  if  he  doesap« 
pear  but  fails  to  show  cause^  he  may  also  be  condemned  to  a  fine 
suitable  to  his  condition  in  life  and  to  all  the  circumstances  of  the 
case,  and  never  exceeding  Rs.  500,  and  if  this  is  not  paid  th^ 
attached  property  may  be  sold  for  its  recovery.     (Section  170.) 

The  Court  may  summon  witnesses  of  its  own  motion^  wheUi 
consistently  with  the  law  of  evidence^  it  thinks  necessary.  (Sec« 
tion  171.) 

A  person  who  fails  to  attend  as  a  witness  may  be  arrested  and 
brought  before  the  Courts  if  the  Court  sees  reason  to  believe  that 
he  has  no  lawful  excuse.  When  so  brought  up  he  may  be  fined  for 
his  neglect  if  he  had  no  lawful  excuse  for  his  absence.  It  is  to  be 
remembered  that  non-tender  of  the  witnesses'  expenses  is  a  lawful 
excuse.     (Section  174.) 

It  is  also  to  be  remembered  that  persons  residing  at  a  dis- 
tance from  Courts^  already  specified  in  the  case  of  defendants^  ean^ 
not  be  required  to  attend  as  witnesses  personally.  They  must  be 
examined  by  Commission.     (Section  176.) 

§  18. — Commissions. 

A  Commission  to  examine  an  absent  witness,  which  I  will  here 
dispose  of,  means  simply  a  written  direction  addressed  to  afiy 
person  within  the  local  jurisdiction  of  the  Court  (section  385)j  or 
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to  a  proper  Court  outside  its  jnrisdiotion  (section  S86)^  to  examine 
either  orally^  or  on  certain  written  questions  :•— 

(a)  A  witness  who  cannot  be  compelled  to  attend^  as  just 

statedj  or  in  any  case  if  the  witness  is  beyond  its 
local  jurisdiction ; 

(b)  Persons  about  to  leave  the  limit  of  the  jurisdiction  before 

the  date  of  trial ; 
{e)  Civil  and  Military   Officers  of  Government^  who  in  the 
Court's  opinion  cannot  attend  personally  without  detri- 
ment to  the  public  service. 

There  are]  certain  conditions  attached  to  the  actual  nse  of  tiie 
reply  to  the  Commission  when  received^  which  must  be  borne  in 
mind  and  are  found  in  section  890. 

A  Court  may  permit  certain  points  (usually  those  of  a  formal 
nature^  and  which  are  not  likely  to  be  the  subject  of  contention)  to 
be  proved  by  a  written  deposition  or  affidavit^  without  the  personal 
attendance  of  the  deponent. 

Section  Y.— Heaeinq  and  Judgkbnt. 

§  19. ^-'Procedure  at  TriaL 

I  now  return  to  the  direct  course  of  proceeding  on  a  civil  trial 
of  the  full  or  detailed  kind.^  Smaller  cases^  when  the  dispute  is  of 
a  simple  kind^  are  (as  I  said)  disposed  of  at  first  hearings  when  the 
issues^  which  usually  appear  at  once^  are  s^  down^  witnesses  heard, 
and  a  judgment  given  under  Chapter  XII  of  the  Code.  (See  seo> 
tions  152  and  166.) 

In  a  detailed  hearings  the  plaintiff  begins  by  stating  his  ease 
and  producing  his  evidence. 

The  **  right  to  begin''  is  a  matter  of  law^  which  need  not  trou- 
ble the  student.  In  the  great  majority  of  cases  it  is  the  plaintiff 
who  begins^  unless  the  defendant  admits  the  plaintiff's  facts^  but 

^  In  which  case,  of  course,  representatives  of  the  parties  will  attend  in  loco  to 
examine  and  cross-examine,  and  the  Conrt  executing  the  Commisoion  win  take  down 
what  is  answered. 
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contends  either  that,  on  a  right  view  of  the  Jaw,  the  plaintiff  cannot 
succeed,  or  else  that  there  are  some  other  facts  alleged  by  him 
which  show  that  plaintiff  is  not  entitled  to  the  relief  he  seeks.  In 
this  case,  as  would  naturally  follow,  the  defendant  begins.  Whoever 
begins,  has  the  right,  at  the  close  of  the  whole  case,  to  '  reply/  that 
is  to  have  the  last  word  in  argument  before  the  Court  decides. 

When  the  party  who  begins  has  stated  his  case  and  produced  ihis 
evidence,  the  other  party  states  his  case  and  produces  Us  evidence. 

Where  there  are  several  issues  and  the  burden  of  proof  of  some 
of  them  is  with  plaintiff  and  on  others  by  the  defendant,  the  rule 
of  proceeding  is  given  in  section  180. 

§  20. — Record  of  Evidence. 

Evidence  in  a  civil  case  is  taken  in  the  presence  and  under 
personal  direction,  of  the  Judge.  In  cases  where  there  is  an  appeal 
it  is  taken  down  in  full,  in  narrative  form,  and  must  be  read  over 
to  witness  in  presence  of  all  concerned,  and  the  Judge  must  sign  it. 
(Section  182).  The  Judge  makes  himself  a  memorandum  of  the 
subsistence  of  the  evidnece  as  it  goes  on,  and  may  add  remarks  as 
to  the  demeanour  of  the  witness,  &c.    (Section  188.) 

The  Judge  may  take  down  particular  questions  and  answers 
cither  of  his  own  motion  or  on  request.     (Section  186.) 

If  there  is  no  appeal,  a  memorandum  of  the  substance  only,  is 
recorded.    (Section  189.) 

There  is  a  special  provision  for  recording  the  evidence  of  any 
witness  about  to  leave  the  jurisdiction  of  the  Court  immediately, 
and  without  waiting  to  call  him  at  the  ordinary  time  during  the 
progress  of  the  trial.     (Section  192.) 

§  21. — Evidence  by  Jffidavit. 
I  have  already  alluded  to  the  fact  that  any  Court  may  for 
*'  sufficient  reason  "  order  that  any  particular  fact  or  facts  may  be 

proved  by  affidavit. 

This  enables  a  great  deal  of  formal  evidence  to  be  produced 
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withoat  trouble  and  delay.     It  is  a  condition,  however^  that  this 
process  of  affidavit  shall  not  be  adopted,  if  it  appears  to  the  Court — 

(a)  that  either  side  hondfide  desires  to  cross-examine  ; 

(i)  that  the  witness  himself  can  be  produced/' 

Affidavits  must  state  facts  known  to  deponent  (not  hearsay)  ;  in 
certain  cases  only  (which  the  student  need  not  trouble  himself  with) 
may  the  deponent's  belief  and  the  grounds  of  it  be  stated.  Affida- 
vits  that  offend  against  this  rule  are  liable  to  the  penalty  that  the 
party  producing  bears  the  costs. 

Affidavits  are  made  on  oath  before  any  Magistrate  or  Court  or 
any  officer  appointed  by  a  'High  Court  or  local  Government  (Sec- 
tions 194-7),  and  require  a  stamp  under  Act  I  of  1879,  not  a 
court-fee  stamp. 

§  22. — Judgment  and  Decree^ 

When  the  case  is  closed,  the  Court  delivers  judgment.  The 
judgment  is  written  in  the  vernacular  of  the  Judge  and  is  translated 
into  the  language  of  the  Courts.     (See  section  573.) 

The  judgment  sets  out  the  facts  on  the  issues  and  the  reasons 
for  it.  Besides  the  judgment  a  formal  decree  is  signed,  which  is 
usually  in  a  printed  form,  and  sets  out  the  precise  relief  granted 
by  the  Court,  and  what  is  to  be  done  or  paid  by  either  party^ 
and  how  the  costs,  and  to  what  amount,  are  to  be  paid  by  either 

party. 

§  i&.—CoiU. 

The  only  rule  which  1  shall  here  allude  to  is  that  costs  of 
applications  during  the  proceedings  may  either  be  given  by  order 
at  once  to  either  party,  or  reserved  for  consideration  to  the  end  or 
any  other  stage  of  the  proceedings.  Whenever  the  order  about 
costs  does  not  follow  the  event  of  the  application  or  suit,  the  rea- 
sons must  be  recorded  (i.tf.,  if  costs  are  given  to  the  party  who 
gains  the  case,  that  is  the  usual  thing  and  no  reason  for  such  an 
order  is  necessary,  but,  should  the  Court  decree  the  daim,  but 
refuse  to  allow  plaintiff's  costs,  the  special  reasons  for  this  must  be 
stated. 
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The  Court  has,  both  as  regards  costs  of  applications^  and  the 
general  costs  (Court  and  process  fees  and  pleaders'  fees)  of  the  suit 
in  all  cases^  full  power  to  apportion  them  as  it  thinks  right.  And 
I  may  add  that  costs  being  part  of  the  decree,  there  is  an  appeal 
on  the  subject.     (Section  540.) 

Any  order  for  costs,  which  is  given  separate  and  not  as  part  of  a 
decree,  may  be  executed  exactly  as  if  it  were  'a  money  decree.  (See 
sections  218-22.) 

Section  VI.— Execution  op  Decbbb. 

§  24. — Method  of  Execution. 

This  is  quite  a  separate  business.  It  is  not  at  all  necessary  that 
the  Court  which  passed  the  decree  should  execute  it.  The  business 
of  execution  of  decrees  for  all  or  some  of  the  Courts  is  sometimes 
entrusted  to  one  Court  at  head-quarters.  But  this  is  a  question  of 
the  distribution  of  business  belonging  to  the  same  district. 

Where  it  is  necessary  to  send  a  decree  to  another  district,  be- 
yond  the  local  jurisdiction  of  the  Court  that  passed  it,  this  has  to 
be  done  in  the  manner  prescribed  in  sections  223-4. 

A  decree  may  be  transferred  and  executed  by  the  transferee 
(sections  232-8.) 

A  decree  may  be  executed  against  the  representative  of  a  de- 
ceased judgment-debtor,  but  only  to  the  extent  of  the  property 
which  the  representative  has  received  and  not  already  duly  disposed 
of.     (Section  2254.) 

An  application  for  execution  must  set  forth  the  particulars  spe- 
cified in  section  235. 

Decrees  are  executed  by  attachment  and  sale  (if  necessary)  of 
movable  property  ;  by  attachment  and  sale  (if  necessary)  of  im* 
movable  property ;  by  arrest  and  civil  imprisonment  of  the  debtor. 

In  certain  cases,  before  the  decree  is  executed,  notice  is  issued  to 
the  party  against  whom  execution  is  applied,  requiring  him  to  show 
cause,  if  any,  against  the  execution.     (Section  248.) 

The  decree  must  be  executed  within  one  year  after  its  issue,  or 
one  year  from  some  previous  application  or  attempt  to  execute  it. 
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When  execution  is  allowed,  a  warrant  for  the  execution  is  issued. 
(Section  250.) 

§  25. — Payment  into  Court. 
Money  paid  in  satisfaction  of  a  decree  must  be  paid  into  Court, 
or  out  of  Court,  or  in  any  manner  Bpeoially  directed  by  the  Court 
which  passed  the  decree,  (Section  257.)  If  paid  out  of  Court  the 
receiver  must  certify  ttie  paynient  to  the  Court  executing,  or  if  he 
does  not  the  judgment-debtor  may  inform  the  Court  and  get  an 
order  to  the  receiver  to  show  cause  why  the  payment  should  not 
be  recorded  in  Court. 

If  an  order  is  not  made,  and  the  payee  has  not  recorded  the 
receipt,  payment  out  of  Court  will  go  for  nothing. 

As  a  general  rule  it  is  always  safe  Jand  even  necessary  to  pay 
everything  through  the  Court,  because,  though  it  is  possible  to 
trust  to  the  payee  reporting  payment  out  of  Court,  or  even  to  bring 
him  up  and  ask  him,  still  if  it  is  denied  and  the  payerfails  to  satisfy 
«ie  Court  that  an  order  for  recording  payment  should  be  made,  he 
may  lose  the  benefit  of  his  payment. 

§  ie.-^Hxeeution  in  other  Ques. 
The  above,  of  course,  refers  to  cases  where  the  money  has  to  be 
paid.  Where  the  decree  requires  dcKvery  of  possession  of  some 
article,  or  of  house  or  lands,  or  something  else,  there  are  numer. 
ous  sections  which  describe  the  way  in  which  execution  is  made  in 
each  case.     (Sections  259-65.) 

§  27. -^Property  whkh  is  not  liable  to  attaehmenU 
Where  attachment  of  movable  property  is  ordered,  it  should  be 
mentioned  that  various  articles,  necessary  wearing  apparel,  tooU  of 
artizans,  agricultural  implements  and  cattle  necessary  for  husbandry 
and  some  other  kinds  of  property,  whether  actually  existing,  or 
what  are  called  by  lawyers  ''  choses  in  action  ;^'  i.e.,  valuable  ri4ts 
are  not  attachable.  (Section  266.)  Pensions  are  exempt,  and  s^  are' 
the  pay  and  allowances  of  native  soldiers,  as  well  as  the  wages  of 
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domestic  servants  and  labourers.  The  salary  of  pablie  and  Bail- 
way  oflBciaK  when  not  exceeding  20  rupees  a  months  is  exempt; 
if  it  exceeds  20  rupees  a  month  one-half  may  be  attached. 

Debts  due  to  the  judgment-debtor  are  attachable  under  the 
conditions  of  section  268^  and  so  are  decrees  due  to  the  judgment- 
debtor.  The  attachment  of  such  debts,  and  also  of  salaries^  is  made 
by  prohibitory  order  addressed  to  the  person  who  has  to  make  the 

payment. 

Attachment  of  lawfully  seizable  property  is  made  by  actual 
seizure  and  deposit  in  the  custody  of  the  proper  oflScer. 

The  power  of  actually  taking  possession  is  limited  by  the  condi- 
tions as  to  time  and  place,  and  breaking  open  doors,  &c.^  specified 

in  section  271. 

§  28. — Immovable  Property. 

Immovable  property  is  attached  by  an  order  prohibiting  the 
judgment-debtor  from  transferring  or  changing  the  property  in  any 
way,  and  warning  persons  from  receiving  the  property  by  any  such 
transfer.  This  order  is  proclaimed  by  beat  of  drum  on  the  spot,  and 
a  copy  is  fixed  up  on  some  conspicuous  part  of  the  property,  and 
also  at  the  Court-house ;  if  it  is  revenue-paying  land>  also  at  the 
Collector's  Court-housa  (See  section  274.)  Any  alienation  made 
a£ter  such  an  order  is  absolutely  null  and  void.     (Section  276.) 

§  29. — Obfeetions  to  Attachment. 
There  often  are  objections  to  attachment.  Persons  come  forward 
and  say  that  the  property  attached  belongs  to  them,  not  to  the 
debtor,  and  ought  to  be  released.  This  objection  may  of  course  be 
real  or  it  may  be  the  result  of  fraud,  or  a  secret  transfer  made  in 
expectation  of  the  decree  and  so  to  avoid  attachment.  Not  only 
are  such  fraudulent  transfers  void,  but  in  some  cases  are  punishable 
under  the  Penal  Code®. 

The  Court  executing  must  make  an  enquiry  in  such  cases  and 
take  evidence,  and  m^ay  postpone  any  sale  thjit  has  been  notified^ 
pending  the  investigation.  If  the  Court  thinks  that  the  property 
was  not  recently  in  possession  of  the  judgment-debtor  or  as  so  in 

•  Se«  Chapter  XI,  sections  206-7. 
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trust  for  some  other  person,  and  otherwise  as  set  forth  in  section 
280,  an  order  for  release  ihall  be  passed.  If  not  the  attachment 
is  upheld,  and  then  tiie  claimant  must  institute  a  regular  civil 
suit  to  establish  his  right  (section  283),  otherwise  the  order  is 
conclusive ;  there  is  no  appeal  or  other  redress  but  bringing  a  regular 
suit. 

It  often  appears  that  the  property  is  temporarily  attached,  but 
that  it  is  subject  to  some  lien  or  mortgage :  in  that  case  (section  282) 
the  attachment  continues,  and  sale  may  be  made,  but  subject  to  the 
lien. 

If  several  Courts  attach  the  same  property,  see  section  285. 

§  30. — 8aie  of  Attached  Property. 
There  are  specific  rules  for  sale  of  property,  both  movable  and 
immovable,  sections  286-295, 296-303  and  304-327.    But  as  these 
concern  the  Courts,    not  the  forest  officer,  I  do   not  propose   to 
give  any  account  of  them. 

It  need  only  be  borne  in  mind  that  under  section  320,  local 
Governments  may,  with  the  sanction  of  the  Oovemor-General  in 
Council,  notify  that  claims  in  which  the  sale  of  immovable  pro- 
perty has  been  ordered,  are  to  be  transferred  to  the  Collector,  and 
then  a  special  procedure  for  making  the  property  available,  as  far  as 
it  will  go,  to  meet  all  existing  decrees  against  it,  and  for  letting^  or 
mortgaging  land  instead  of  selling  U,  as  well  as  for  managing  the 
land  and  paying  the  debts  out  of  the  proceeds,  is  provided. 

In  some  provinces  and  districts  it  will  also  be  borne  in  mind  that 
there  are  specific  restrictions  placed  on  the  sale  of  immovable  pro- 
perty, usually  some  form  of  report  and  sanction  for  houses  and  lands, 
and  some  reference  to  the  highest  judicial  authority  before  selling 
ancestral  landed  property^^. 

§  31. — Arrest  and  Imprisonment, 

The  debtor  arrested  in  execution  of  a  decree  must  be  taken 
before  the  Court,  and  his  imprisonment  in  the  civil  jail  will  be 

^  These  are  referred  to  in  leetion  827  of  the  Code. 
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ordered.  He  may  be  arrested  at  any  time^  but  there  is  no  per- 
mission to  enter  a  house  after  sunset  and  before  sunrise^  nor  to 
break  an  outer  door  to  effect  an  entry  and  make  an  arrest.  (Sec- 
tion 336.)  The  moment  an  arrested  person  pays  the  decree  and 
costs  he  must  be  released. 

The  decree-holder  has  to  deposit  the  cost  of  maintaining  the 
debtor  in  jail^  and  if  he  does  not  keep  np  the  proper  deposit  as 
ordered  by  the  Court^  the  prisoner  will  be  released  on  the  money 
(at  a  certain  daily  rate)  coming  to  an  end. 

No  person  can  be  imprisoned  for  more  than  six  months  for 
any  debt^  or  more  than  six  weeks  for  a  debt  not  exceeding  Bs.  60. 
(Section  842.) 

The  execution  of  a  warrant  for  civil  imprisonment  must  be  pro- 
perly endorsed  and  returned  to  the  Court,  like  any  other  warrant. 
(Section  813). 

§  82. — Imohent  Debtors^ 

A  person  wbo  really  cannot  pay  need  not  remain  in  jail.  He 
has  only  to  apply  in  writing  (and  this  he  can  also  do  if  his 
property,  not  his  person,  has  been  attached)  to  be  'declared  an 
insolvent/  and  the  holder  of  a  money-decree  may  also  make  the 
like  application  against  his  judgment-debtor. 

The  procedure  in  these  cases  is  further  described  in  sections 
852-360. 

SBcmoN  VII.-^On  Proceedings  inoidbntal  to  a  Suit, 

This  concludes  the  subject  of  a  divil  original  suit,  its  decree  and 

the  mode  of  executing  it.     The  Code  next  deals  with  incidental 

proceediugs,  of  which  it  will  be  sufficient  to  indicate  the  nature, 

thus : — 

Sections  361 — ^372. — What  is  to  be  done  when  the  death,  marriage,  or 

insolvency  of  one  of  the  parties  happens. 
„     373 — 375.— How  suits  may  be  wUhdravm  and  adjusted, 
„     376—379.— Payment  into  Comt. 
„     330^-382.— Beqairing  security  for  costs  in  some  cases. 
„     383— 391.— Commissions  to  examine  witnesses. 

2l 
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Sections  892 — 393. — Commissionfl  for  local  inyestigfttion* 
»,     394 — 395. —      Ditto        to  examine  aocoimts. 
„     396. —  Ditto        to  make  partition  of  immovable 

property  not  being  reyenue-paying  land. 
„     397—400. — General  proyisions  regarding  Commissions. 

On  these  I  only  offer  a  few  remarks  on  points  which  may  occur 
in  suits  in  which  a  Forest  Officer  is  concerned. 

§  1. — Withdrawal  and  Adjtuiment  or  Compromue. 

The  plaintiff  may  apply  to  the  Court  to  wUhdrato  the  suit  and 

bring  another  at  a  future  time.    When  there  is  at  present  some 

formal  defect  which  must  cause  the  suit  to  fail,  or  otherwise  if  there 

are  sufficient  grounds  as  regards  the  whole  suit  or  part  of  it,  this 

win  be  allowed.     (Section  373.) 

Withdrawal  can  of  course  be  made  without  permission^  but 
then  the  plaintiff  is  liable  to  costs,  and  cannot  bring  a  fresh  suit. 

There  may  also  be  a  compromue  or  adjustment,  and  this  when 
effected  will  be  recorded  and  a  final  decree  given  in  accordance  with 
the  terms  arranged.     (Section  S75.) 

§  2.—- Cb«RjnmfM«. 

I  have  already  spoken  of  these  as  issued  for  the  taking  down 
of  the  evidence  of  a  witness  who  cannot  be  produced  personally 
before  the  Court.  It  may  be  that  there  is  a  question  in  a  suit^ 
which  demands  an  enquiry  on  the  spot,  and  the  Judge  cannot  make 
it:  a  Commission  for  local  investigation  may  then  be  issued  to  any 
person  whom  the  Court  thinks  fit.  The  return  to  the  Commission 
not  only  includes  a  report  or  description  of  the  locality  with  any 
plans  or  survey  that  may  be  needed,  but  also  the  written  deposi* 
tious  of  witnesses  examined  on  the  spot.    (Section  S92.) 

In  the  same  way  where  an  examination  or  adjustment  of  lengthy 
accounts  is  necessary,  a  Commission  may  be  appointed  to  e3[amin0 
and  report,  and  may,  according  to  instructions  furnished,  either 
simply  report  results,  transmitting  his  proceedings^  or  give  an 
opinion  on  a  point  or  points  referred. 
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In  all  cases  the  Court  may  order  any  reasonable  sum  for  the 
expenses  of  the  Commission^  to  be  paid  into  Court  by  the  party 
at  whose  instance^  or  for  whose  benefit^  the  Commission  is  issued* 

All  the  provisions  of  the  Code  regarding  the  summoning  of  wit- 
nesses and  production  of  documents^  ^PP^y  to  the  attendance  of 
witnesses  and  the  production  of  documents  before  a  Commission. 
Where  parties  interested  neglect  to  appear  before  the  Commissioner 
he  may  proceed  ex  parte.     (Section  400.) 

§  3. — Suits  in  Special  Cases — Pauper  Suits. 

Where  a  person  cannot  afford  to  pay  the  stamp  (Court-fee)  for 
a  plaint,  he  may  apply  to  sue  *^  in  form&  pauperis."  Certain  kinds 
of  suits  cannot  be  so  brought.     (Section  402.) 

Section  VIII. — Goveenmbnt  Suits. 
§  1. — Suits  against  Oavernment  or  Public  Officers. 

I  have  already  explained  that  forest  officers  are  by  law  pro- 
tected against  a  civil  suit  for  anything  done  by  them  in  their  official 
capaeity  under  the  Forest  Act^.  This  would  protect  them  both  in 
their  personal  character  (according  to  the  usual  principle  that  public 
officers  cannot  be  rendered  privately  liable  for  official  acts),  as  also  in 
their  official  character. 

But  apart  from  such  special  protection,  it  is  obvious  that  claims 
of  a  public  nature  may  be  either  against  the  Government  as  a  body 
(as  for  example,  where  a  person  claims  to  be  proprietor  of  an  area 
of  land,  which  Government  also  claims),  or  it  may  be  against  some 
officer  of  Government  in  his  public  capacity  for  doing,  or  for  refusing 
to  do,  some  official  act.  The  special  rules  of  procedure  in  such  cases 
are  found  in  Chapter  XXVII  of  the  Code  (section  416  et  seq.),  and 
with  this  the  Forest  Officer  will  do  well  to  be  famDiar  in  somewhat 
more  detail  than  with  the  rest  of  the  Act. 

*  In  lome  plaow  where  the  Act  ii  not  in  force  there  may  he  pome  lefral  question  on 
thii  matter.  But  it  is  not  necessary  to  go  into  detail  here.  Special  adrice  will  hare 
to  be  taken  in  such  cases. 
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By  the  ''Act  for  the  better  govQninient  of  India''  (1858), 
the  ''Secretary  of  State  for  India  in  Council''  may  sue  and  be 
sued  as  representing  Government.  And  consequently  all  soitB 
brought  by  or  against  Government  are  to  be  brought  in  this  name^ 
and  there  is  no  occasion  to  enter  any  further  name^  description,  or 
place  of  abode.     (Section  418.) 

§  Z.'Summons  how  served  against  Oovemment. 

If  there  is  a  Government  Pleader  in  any  Court,  he  is  the  agent 
of  Government  for  receiving  processes  against  Govemment.  Where 
there  is  not,  the  Deputy  Commissioner  or  the  Collector  is  the  repre- 
sentative or  agent  of  the  Secretary  of  State. 

When  Government  is  thus  sued,  the  summons  to  answer  must 
allow  suei  time  as  may  be  necessary  to  admit  of  the  usual  reference 
through  the  proper  official  channels,  and  the  issue  of  the  necessary 
orders  in  the  case :  the  Court  has  dii»cretion  to  extend  this  time. 
(Section  420.)  The  Goremment  Pleader  or  Advocate,  or  whoever 
it  is  that  appears,  ought  to  be  accompanied  by  some  person  able  to 
answer  any  material  question  relating  to  the  suit :  or  if  not,  the 
Court  has  power  to  require  the  attendance  of  such  person.  (Sec- 
tion 421.) 

^  8.— JyatM/  a  Public  Officer. 

Where  the  suit  is  against  a  public  officer*,  and  the  defendant 

desires  to  make  a  reference  to  Government  before  answering,  he 

may  apply  to  the  Court  to  allow  him  time  to  get  orders.     (SectioiL 

4*a.) 

§  4. — Preliminary  Notice. 

If  a  suit  against  Government  or  against  a  public  officer  lies  at 

all,  under  no  circumstances  can  it  be  brought  without  giving  two 

*■  This  term  is  fpecially  defined  in  the  beginning  of  the  Code.  Forest  Oflfeers  im 
pnl^lic  offlceni  within  this  definition,  and  so  are  almost  every  eoneeivable  kind  of  CiTiI 
and  Military  (Commissioned)  Officers,  Judicial,  Police,  Bevenne,  Excise,  Customs^  or 
other  departmental  subordinates.  It  will  be  instructive  to  the  student  to  compax« 
this  definition  with  that  in  the  Penal  Code  (section  21) ;  he  will  find  them  identical 
except  that  Nob.  6  and  6,  (jurymen,  assessors  and  arbitrators)  are  left  oat;  bat  it 
would  seem  that  an  arbitrutor  is  a  public  officer  as  he  comes  under  one  of  the  otho* 
•elauses. 
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months'  previous  notice  in  writing.  If  the  suit  is  against  Govern- 
ment the  notice  is  addressed  to  the  Secretary  to  Oovernment^  or  the 
Collector  of  the  district.  If  the  suit  is  against  a  public  officer  the 
notice  is  g^ven  to  him  (to  be  delivered  personally  or  left  at  his  office). 
The  notice  in  writing  must  state  the  name  and  address  of  the  intend- 
ing plainti£E  and  the  cause  of  action.  And  every  plaint  filed  must  set 
forth  that  this  required  notice  has  been  duly  sent.     (Section  424.) 

In  the  case  of  a  public  officer,  Ooverument  will  usually  under- 
take the  defence  (unless  clearly  the  officer  has  acted  arbitrarily  or 
in  bad  faith,  or  in  some  way  made  himself  liable,  so  that  there  is 
no  reason  why  Government  should  undertake  the  defence). 

The  Government  Pleader  (which  by  definition  includes  any 
officer  appointed  to  the  duty,  where  there  is  no  permanent  Govern- 
ment Pleader)  is  furnished  with  authority  to  appear  and  answer  the 
plaint,  and  be  will  apply  to  the  Court  which  thereon  will  note  his 
authority  to  appear,  in  the  register.     (Section  426.) 

If  the  Government  pleader  does  not  apply  under  Section  426,  the 
suit  will  go  on  like  a  private  suit,  except  that  the  defendant  is 
not  liable  to  arrest,  nor  his  property  to  attachment  otherwise  than 
in  execution  of  a  decree.  (Section  427.)  The  Court  is  also  bound 
to  exempt  the  defendant  from  personal  appearance,  if  he  satisfies 
the  Court  that  he  cannot  be  absent  from  his  duty  without  detriment 
to  the  public  service. 

§  b. •'^Decree  against  OovernmenL 
All  decrees  given  against  Government  or  a  public  officer  re- 
garding a  public  act,  must  contain  an  order  that  the  decree  shall 
be  satisfied  in  a  certain  time.  If  it  is  not  so,  the  Court  reports 
the  case  for  the  order  of  the  local  Government*  Execution  is  not 
to  issue  on  any  decree  unless  it  remains  unsatisfied  for  the  period 
of  three  months  computed  from  the  date  of  such  report.  (Section 
4&9). 

§  6. — Provincial  Bulei  about  Oovemment  SuiU. 
In  every  province  it  will  be  found  that  circular  orders  have  been 
issued  regarding  Government  suits,  which  will  require  careful  atten- 
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tion^  and  which  should  always  be  found  in  every  divisional  forest 
office.  These  rules  cannot  be  here  reproduced,  but  they  generally 
direct  officers  what  to  do  on  receiving  any  notice  under  section  4£4, 
how  to  prepare  and  report  the  facts  of  the  case  with  their  opinion 
on  it,  and  how  to  deal  with  documents  which  will  have  to  be  pro- 
duced. Instructions  are  also  given  for  communication  with  the  Gov- 
ernment legal  advisers  and  so  forth.  It  will  be  borne  in  mind  that 
except  in  cases  claiming  land  or  other  property,  and  in  cases  on  con- 
tracts, there  will  be  but  few  instances  in  which  Forest  Officers  are 
likely  to  have  to  bring  suits. 

I  shall  not  pursue  the  subjects  contained  in  Chapters  XXVIII, 
XXIX,  XXX,  XXXI,  XXXII  and  XXXIII,  except  so  far  as  to  say 
that  Chapter  XXIX  refers  to  suits  by  or  against  Companies  or  Cor- 
porations, and  if  a  suit  is  brought  by  Oovernment  against  such,  the 
Chapter  itself  must  be  referred  to.  The  chief  point  is,  who  is  the 
proper  person  to  serve  with  the  summons  on  behalf  of  the  Com- 
pany. 

SEonoN  IX. — Provisional  Remsdibs. 
§  l.-^Security  or  Attachment  before  Judgment* 

It  may  happen  in  the  course  of  a  suit  that  the  defendant,  find- 
ing his  case  hopeless,  may  abscond  or  prepare  to  abscond,  or  may 
dispose  of  or  remove  out  of  the  jurisdiction,  any  property  that  he 
has,  so  as  to  make  it  difficult  or  impossible  for  the  plaintiff  to 
execute  any  decree  he  may  get.  There  is  then  provision  made 
(section  478  et  seq.)  for  calling  on  the  defendant  to  deposit  in  Court 
'^  money  or  other  property  sufficient  to  answer  the  claim  against 
him/'  or  to  find  security  for  his  appearance  of  the  defendant  dur- 
ing the  pendency  of  the  suit  and  until  '^  execution  or  satisfaotioa 
of  any  decree  that  may  be  passed  against  him  in  the  suit.'^ 

Another  process  having  a  similar  object  is  the  attachment  of 
property:  here  the  application  may  be  to  take  eeeurity  for  the  eaiiefac^ 
tion  of  any  decree,  and  failing  that  to  attach  property  witliin  the 
Court's  jurisdiction.     (Section  483.) 
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Tbe  attachment  is  ordered  in  failure  of  defendant  to  ehow  cause 
against  it,  and  failing  to  find  security. 

§  2.^^  Injunction. 

Another  provisional  remedy  while  a  suit  is  going  on,  is  the  issue 
of  an  injunction  to  prevent  waste,  damage,  or  alienation  of  pro- 
perty in  dispute,  or  to  prevent  the  movement  or  disposal  of  pro- 
perty generally,  to  defraud  creditors.    (Section  492.) 

And  so  if  the  suit  is  to  restrain  defendant  from  committing  a 
breach  of  contract  or  other  injury,  there  may  be  an  ad  interim  in« 
junction  to  prevent  the  breach  or  injury  during  the  suit.  (Section 
493.) 

Sbctiok  X. — Special  Civil  Pbqcsebings. 
§  1. — Reference  to  Arbitration. 

A  brief  notice  regarding  arbitration  may  be  useful.  First 
as  to  arbitration  after  a  suit  has  been  brought.  At  any  time 
before  judgment  all  the  parties  may  agree  to  refer  the  case  to 
arbitration  and  may  apply  to  the  Court  for  an  order  of  reference* 
The  application  must  be  in  writing,  and  will  state  the  particular 
matter  to  be  referred.  The  parties  will  nominate  arbitrators 
unless  they  specially  request  the  Court  to  do  so  for  them. 

The  Court  then  makes  an  order,  specifying  the  matter  referred 
and  the  time  for  the  delivery  of  the  award.  (Section  508.) 

If  more  than  one  arbitrator  is  appointed  provision  must  be 
m^de  for  the  case  of  a  difference  of  opinion  among  them,  as  provided 
in  section  509. 

The  details  of  what  is  to  be  done  if  an  arbitrator  dies,  if  they 
fail  to  appoint  an  umpire,  &c.,  may  be  learned  from  sections  510-12. 

The  Court  may  direct  witnesses,  &c.,  to  attend  before  the  arbi* 
trator,  just  as  it  might  before  itself.     (Section  513.) 

The  award  must  be  signed  by  those  who  made  it  and  filed  in 
Court  with  any  depositions  that  may  have  been  recorded  or  docu- 
ments produced. 
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The  circumstances  ander  which  alone  an  award  can  be  set  aside^ 
are  explained  in  section  520. 

If  an  award  is  not  set  aside  on  these  gprounds^  and  is  made  in 
due  time^  the  judgment  and  decree  must  follow  the  awards  and 
there  is  no  appeal.  (Section  522). 

It  is  of  course  always  open  to  parties  to  agree  priyateiy  to  arbi- 
tration, and  the  award  of  private  arbitrators  will  be  binding  on 
them  as  a  rule ;  at  any  raf^e,  the  agreement  to  submit  to  arbitra* 
tion  is  valid  like  any  other  contract,  and  damages  may  be  claimed 
for  its  breach^ 

To  facilitate  friendly  disposal  of  disputes,  the  Code  has  made 
provision  that  without  their  bringing  any  suit  in  Court,  persons 
having  agreed  to  arbitration  in  any  matter,  may  go  to  Court  and 
ask  that  their  agreement  may  be  filed.  This  being  done  after  hearing^ 
the  parties,  the  Court  orders  the  matter  specified  to  be  referred,  and 
then  all,  the  "preceding  provisions  relating  to  arbitration  will  apply. 
(Sections  528.4.) 

A  still  further  process  is  contemplated,  namely,  when  a  pri- 
vate arbitration  has  been  concluded,  either  party  may  apply  to  have 
the  award  filed  in  Court,  and  this,  after  hearing  both  parties,  may 
be  ordered ;  but  the  award  can  be  remitted  under  section  520,  or  set 
aside  for  corruption,  &c.,  under  section  521 ;  otherwise  it  is  treated 
as  an  award  made  by  Court.arbitration,  and  decree,  &o.,  follows. 

Analogous  to  the  proceedings  in  arbitration  just  described,  is 
the  case  where  two  parties  agree  to  state  some  definite  question  of 
law  or  fact  in  which  they  claim  to  be  interested  and  get  the  find-- 
ing  of  a  Court  on  this  question :  but  mere  abstract  questions  of 
law  or  fact,  in  which  the  parties  might  desire  an  opinion,  are  not 
referable  in  this  way,  because  in  any  agreement  under  tbis  section 
(section  527),  the  agreement  must  provide  that  upon  the  finding 
of  the  Court  a  certain  sum  of  money  shall  be  paid  by  one  party 
to  the  other,  or  some  property  shall  be  delivered,  or  one  or  other 
of  them  shall  do  or  refrain  from  doings  some  particular  act  specified 
in  the  agreement. 
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The  Court  mufit  be  satiBfied  that  the  interest  is  bond  fide^  and 
otherwise  as  stated  in  section  631.  The  agreement  must  also  bear 
the  Court-fee  stamp  for  a  suit  of  the  nature  in  question.  The 
Court  may  give  a  decree  on  this  ''  special  case ''  as  it  might  in  a 
regular  suit. 

Section  XI. — Appeals. 
§  1. — When  an  Appeal  lies* 

The  remaining  subject  to  be  noticed  is  that  of  Appeals. 

The  result  of  all  civil  proceedings  is  either  a  decree  in  a  suit 
(allowing  the  claim  and  costs  or  part  of  the  claim,  or  costs  onl^i 
or  dismissing  a  claim  with  or  without  an  order  for  some  one  to  pay 
certain  costs),  or  else  it  is  an  order  in  some  proceeding  not  being  a 
suit. 

All  decrees  (not  being  Small  Cause  Court  judgments)  are  appeal- 
able at  least  to  one  Court.  The  term  '^  decree ''  is  defined  in  the 
Code  so  that  it  can  always  be  ascertained  whether  the  judgment 
objected  to  is  a  "decree"  or  only  an  an  "order.*' 

No  orders  are  appealable  except  those  set  out  in  29  clauses  under 
section  588. 

Where  there  has  been  one  appeal  there  may  be  a  second  appeal 
io  the  High*  Court  on  the  ground  of  an  error  in  law,  or  important 
error  in  procedure  affecting  the  decision  of  the  case  on  the  merits. 
The  terms  qf  section  584  must,  however,  be  exactly  looked  to. 
Generally,  also,  no  second  appeal  lies  in  cases  of  such  a  kind  that 
they  would  be  cognizable  by  a  Small  Cause  Court,  the  amount  or 
value  of  the  subject-matter  of  the  original  suit  not  exceeding  Rs.  600. 
It  must,  however,  be  remembered  that  there  may  be  local  rules  in 
other  laws  allowing  a  second  appeal  in  such  cases,  for  example  in 
the  Panjab.     (Act  XVII  of  1877,  sections  88.9)». 

Lastly  there  is,  in  cases  of  the  value  of  Rs.  10,000  and  up- 
wards (the  amount  being  in  dispute  in  appeal)  a  final  appeal  to  the 
Queen  in  (Council  heard  by  the  Privy  Council.)     But  if  the  decree 

'  ThMt  tectioni  practically  allow  three  appeali  in  one  caM* 

2m' 
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appealed  from  aflSrms  the  decree  in  the  Conrt  below  (two  Courts  agree 
i.e.,  in  passing  the  decree)^  there  cannot  be  snch  an  appeal  except 
on  '^  some  substantial  question  of  law  "  being  involved. 

The  procedure  for  applying  to  appeal  to  the  Privy  Council,  is 
laid  down  in  Sections  598  et  seq. 

§  %.-^Traeedure  in  Appeals. 

An  appeal  is  presented  in  the  form  of  a  written  ''  memoran- 
dum'' with  a  copy  of  the  decree  and  of  the  judgment  (unless 
the  Court  expressly  dispenses  with  it). 

The  memorandum  is  to  consist  of  numbered  paragraphs^  setting 
forth  concisely  and  under  distinct  heads,  the  grounds  of  objection. 

The  appellant  cannot  without  leave  take  up  other  grounds  than 
those  in  his  memorandum,  but  the  Court  itself  may  consider  the 
case  from  any  point  of  view  and  on  any  ground.  (Provided  that 
the  other  side  (the  respondent)  has  had  an  opportunity  of  contest- 
ing the  case  on  those  grounds.)     (Section  542.) 

If  the  case  is  dear,  the  Court  may  confirm  the  judgment  with* 
out  giving  notice  to  the  other  party,  and  with  or  without  first  send- 
ing for  the  record  of  the  case.     (Section  551.) 

Notice  of  the  day  for  hearing  (when  the  procedure  under  sec- 
tion 551  is  not  followed)  is  given  by  notice  stuck  up  in  the  Court- 
house. A  copy  is  also  sent  to  the  Lower  Court  to  be  served  on  the 
respondent. 

If  the  appellant  does  not  attend,  (after  a  day  has  been  fixed  and 
the  respondent  called)  the  appeal  will  be  dismissed  {oufy  tkai  tAis 
u  eompuhorjf)  for  default,  but  may  be  re-admitted  for  cause  shown. 
(Sections  556-8.)  If  the  respondent  does  not  appear,  the  case  will 
be  heard  ex  parte.  An  ex  parte  decision  may,  however,  be  set  aside 
for  cause  shown  under  section  560.  It  may  be  that  the  respondent, 
though  he  has  not  filed  a  cross-appeal,— that  isj  an  appeal  on  iu 
side,  may  object  to  the  decree  in  part  or  wholly ;  if  he  has  given 
seven  days'  notice  ^  before  the  date  of  hearing,  he  may  take  any 

*  The  contentB  of  thfl  notice  Are  to  be  n  statement  of  the  objections  he  has,  jost 
as  in  a  memoraudiiui  of  appeal. 
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objection  thai  he  likes  to  the  decree  besides  answering  appellant's 
objections.     (Section  561.) 

§  8. —  What  Orders  are  passed  on  appeal. 

In  appeal^  one  of  three  things  will  happen — 

(1)  The  Conrt  will  set  aside  the  decree  and  order  a  new  trial 

or  decision  (Section  562.) 

(2)  The   Court  will   at    once  pass  judgment,  confirming^ 

modifying  or  reversing  the  Lower  Court's  order. 
(S}  The  Court  will  (section  566)  remand  the  case  for  addi- 
tional information  on  some  specific  issue,  in  which 
case  the  record  comes  back  (with  the  finding, 
evidence,  frc.)  to  the  Appellate  Court,  which  then 
passes  a  final  order. 

In  the  first  case^  it  will  be  found  that  the  Lower  Court 
has  decided  the  suit  on  some  preliminary  point,  which  has  precluded 
it  from  going  into  the  case  on  its  merits,  or  at  least  from  hear- 
ing some  evidence  of  fiact  which  appears  essential  to  the  determin- 
ation of  the  rights  of  the  parties.  If  this  point  is  found  against 
the  Lower  Court  by  the  Appellate  Court,  naturally  the  case  will  be 
remanded  for  hearing  on  the  merits,  either  generally  or  on  some 
apecific  issue,  or  to  take  evidence  on  the  point  excluded.  (Section 
562.)  This  is  the  only  case  in  which  the  entire  case  can  be  remitted 
to  the  Lower  Court  for  a  new  decision. 

In  the  third  case  the  Appellate  Court  may  send  to  the 
Lower  Court  to  take  evidence  on  certain  issues,  and  to  take  addi- 
tional evidence  thereon,  and  return  the  finding  and  record  of  evi- 
dence to  the  Appellate  Court.    (Section  566). 

§  4. — New  Evidence  on  Appeal. 

Otherwise  neither  party  is  at  liberty  to  produce  any  further 
evidence  on  appeal:  but  the  Court  may  allow,  on  its  own  motion,  any 
document  to  be  produced,  or  witness  to  be  examined,  on  recording 
its  reasons.  (Section  568.)  In  all  cases  this  additional  evidence 
must  boon  specific  points  to  be  stated.    (Section  570.) 
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A  review  of  judgment  by  the  Court  originally  pronouncing  it^  if 
no  appeal  is  allowed^  or  none  has  been  preferred,  may  be  applied 
for ;  but  only  on  the  ground  of  the  discovery  {a)  of  **  new  and 
important  matter  or  evidence,  which,  after  the  exercise  of  due 
diligence  was  not  within  his  knowledge  or  could  not  be  pro- 
duced "  by  the  applicant  at  the  time  of  the  decree  or  order^ ;  or 
{b)  on  account  of  some  mistake  or  error  apparent  on  the  face  of 
the  record  ;  or  {e)  for  any  other  sufficient  reason,     (Section  628.) 

The  review  must,  except  in  case  of  either  of  the  reasons  (a)  or 
{b),  be  made  to  the  same  Judffe  who  gave  the  judgment.  This  does 
not  apply  to  a  High  Court,     (Section  6^.) 

If  the  review  is  granted  (for  reasons  to  be  recorded),  notice 
must  be  given  to  the  other  party  to  be  heard  against  the  review. 

There  is  no  review  of  a  review,  nor  a  review  of  an  order  on 
application  to  review.     (Section  629). 

§  6. — Miscellaneous* 

At  the  end  of  the  Code  are  a  few  miscellaneous  provisions  re- 
garding the  appearance  of  women  in  Court,  the  exemption  of 
certain  persons  of  rank  from  personal  appearance,  and  the  lan- 
guage of  Courts,  &c.  For  this,  if  necessary,  the  Code  may  be 
referred  to.     (Section  640  to  end.) 

*  And  there  must  be  "strict  proof"  of  this  allegation.  •  (Section  626L> 
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NoU  on  He  Court  Fees  Act  [Act  VII  of  1670). 

All  the  docaments  ased  in  a  suit  or  appeal^  and  a  list  of  whicli 
ifl  given  in  Schedule  I  appended  to  the  Court  Fees  Act,  require 
the  ad  valor  em  fees;  and  all  those  (chiefly  applications  and  peti- 
tions) in  Schedule  II  require  ihefxed  fees,  therein  specified. 

No  document  of  the  kind  can  be  filed,  exhibited  or  recorded 
without  the  proper  fee-stamp. 

Section  7  must  be  looked  to  see  how  to  calculate  the  value  of 
stamp  {ot  plaints  at  different  kinds,  and  section  8  iox^appeals.  Ap- 
plications  and  petitions  to  Court  not  being  plaints  or  appeals  require 
fixed  fees  as  shown  in  Schedule  II.  For  example,  application  for 
copies  can  be  given  on  one  anna  fee.  First  applications  for  witnesses 
to  be  summoned  are  free.  Applications  in  petty  cases  under  Rs.  50 
value  are  on  one  anna.     In  other  cases  the  fee  is  eight  annas. 

Certain  documents  mentioned  in  section  19  are  exempt  from 
fees.  These  are  not  likely  to  come  under  a  Forest  OflScer^s  notice, 
except  indeed  that  any  application  for  money  due  by  Government, 
and  any  application  to  cut  timber  in  Government  forests  or  other- 
wise relating  to  such  forests,^'  are  exempt^ 

Besides  the  fees  paid  by  means  of  stamps  on  plaints  and  petitions, 
fees  are  also  levied  for  the  service  of  process  summons,  &c.,  [talah' 

m 

dna).  Such  fees  are  levied  according  to  rules  made  by  the  High 
Court,  confirmed  by  the  local  Government  and  sanctioned  by  the 
Governor-General  in  Council.     (Section  20.) 

All  feesj  either  on  plaints,  appeals,  applications,  copies,  decrees 
statements,  or  for  service  of  process,  are  levied  by  stamps  (section 
25)i  which  may  be  impressed  or  adhesive,  or  partly  one  and  partly 
the  other,  as  may  be  directed  by  the  Governor-General  in  Council 
by  Notification  in  Gazette  of  India, 

Adhesive  labels  are  now  used,  and  must  not  be  confused  with 
stamps  under  Act  I  of  1879,  for  the  one  will  not  serve  the  purpoFe 
of  the  other.     A  person  writing   a  plaint  on  a  non-judicial  stamp, 

•  Though  why  such  sboold  be  meutioned  at  all  in  a  Court  Feet  Act,  I  do  not 
know. 
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for  examplei  would  not  be  held  to  Itaye  paid  the  fee ;  he  would  have 
to  get  a  Court  fee  stamp,  and  his  other  stamp  would  go  for  nothing 
(unless  indeed  under  the  provisions  of  Act  I,  he  could  recover  it  as 
an  accidentally  spoiled  stamp). 

These  fees^  or  such  of  them  as  may  be  allowed^  form  (together 
with  pleaders'  fees  and  other  expenses)  costs  in  the  stiits. 

Government  suits  are  not  in  any  way  exempt  from  Court  fees  of 
any  kind. 
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how  recovered 

Movable.     See    "Property,    classi- 
fication of." 


Natural  calamities,  .  protection 
against 

Nazdl         .         ,         ,         ,         . 

Necessity  in  case  of  forest  rights   . 

*- ,  how   far  an  excuse  for 

offence    

"New  Species."     See    . 

Non  cognizable.     See  •'  Offences." 


Paov. 
431 

112 
220 
483 
166 

22 
101 
884 
470 
146 
328 


359 
872 
60 
453 
313 
316 
293 

827 
457 
457 
326 

349 

4i0 


269 

46 

206 

327 
4 


Notification  of  reserved  forest 
Novation     .... 


Oath.     See  "  Solemn  Affirmation." 

of  service    .... 

Obstrnction  to  public  officer 
Occupancy,  title  by        .  .  . 

Offences  aguiiut  authority  of  public 

servants  .... 
,  cognizable  and  non-cogni- 

zflble       ..... 


,  definitions     of,     regarding 

forest«,  that  do  not  come  under 
Penal  Code  .... 
',   practical  role  as  to    law 


to  be  applied    . 

against  Forest  Act   .         . 

the     forest   itself 

—  reserved    forest.  . 

protected  forest    . 


committtd  on  boundary     . 

^""^^^^^"■j  special  .  •  •  . 

f  prevention  of 

,  power  to  compound  * 

Offenders,  screening      . 

Omission    to    gi^e  aid  or    infor* 
mation     ....... 

Ownership,  essential  features  of 

of  roads,  canals,    rail- 

ways,  Obv.  •  .  I  . 


Parties  to  civil   suits,  examination 
of  .  .         •         . 

Pass  for  timber  . 
Pauper  suit 
Payment,  in  case  of  sereral  debts 
to  which  does  it  go  ? 

— ^— •  of  decree  into  conrt 
Penalties  under  Forest  Act  . 
Penalty  in  contract 


222 
4GS 


418 

443 

9 

4U 

366 

2J<1 

2S2 
278 
2S4 
285 
285 
368 
2S9 
36S 
437 
425 

443 

27 

63 


519 
297 
531 


526 
343 
470 


INDEX. 


^9^ 


PeniiUy  in    contract    formg,  how 
specified  .... 

Performance  of  contract 

,  order  of  .         .         . 

,  specific,  of  contract  . 

Personal    right.     See   "Servitode, 
Personal." 

Petty  offence.    See  "  Trifling  Act." 

Place  of  performing  contract 

•  of  registration    . 

Plaint  in  ciril  suit         • 

Police  aid  to  Forest  Officer 

«— — -,  investi^tttion  by 
',  preventive  action  of 


Paob. 

479 
463 
464 
495 


Poesession,  adverse 

• explained     • 

■  by  representative 


—  by  tenant     .         •         • 
••  by   legal   person,    oom- 


pany,  &c. 


ship 


for  long  time  gives  title 
—-in  case  of  joint^owner- 

*  •  •  •  • 
— ,  intention  to  be  shown  • 
<->-,  legal  consequences  of  • 
-•  loss  of,  what  amounts  to 
-  -  maintained  by  Magistrate 
--  not  necessarily  physical 


control  •         •         • 

Pound,  establishment  of        • 

fees,  deposit  of 

Powers  of  Forest  Officer  under  sec 
tlon  71  of  the  Act     • 

. • —  of  Magistrates  .         . 

.         — ,  official  misuse  of        • 

, .  See  "  Forest  Officer." 

Pre-emption  in  Northern  India 

Prescription         .  •         • 

-■  from  adverse  possession 

— . as  regards  forest  rights 

Prescriptive  right  .         •         • 

Present,  prohibition  against  receiv- 
ing (uoie)         .... 
Prevention  oi  offences  . 

— of  offences.  Forest  Offi- 

.  cer's  power       .         ... 


463 

605 

615 

438 

866 

868 

19 

11 

13 

13 

17 
9-10 

16 
12 
18 
17-18 
19 

11 
291 

292 

438 
359 
424 

23 

7 

20 

82 

20-32 

423 
369 

432 


Paoh. 
Private  forests,  control  over.     Cir-  (    239 
comstauces  described  .  ^    211 

'  forest.     European  law  as  to 


control  of  State  over  .  « 

Privilege.     See  "  License." 
Proems  verbal,  note  on  . 

Profits  d  prendre  « 

Promise,  legal      •         «         •         . 
— -,  reciprocal,  in  contract 
Property,  ambiguity  of  the  word     . 

,  classification  of 

— —  dealt  with  in  deeds,   how 

to  be  described 
— ,  ideas  involved  in  term     . 

,  its  acquisition        , 
— — ,  origin,  or  first  institution 


of 


of  former  rulers  becomes 


that  of  present  Government 

,  transfer  of    . 
.    See  •*  Government." 


Proposal,  legal      .... 

Prosecution  of  Forest  Officer,  sanc- 
tion required  in  certain  cases 

,  limit  of  time  for 

Prosecutions,  power  to  conduct 
(Forest  Officer's) 

•,  remarks  on 

"  Protected  Forest"      . 

^ — ,  features  of  the 

,  misuse  of    the 

chapter  regarding 

Protection  by  law  extended  to 
Forest  Officers  .... 

Protective  character,  forests  having 
n.   Swiss  Federal  Law 

' forests    (that   save   the 

mountain  soil  from  deterioration, 
&c.)  •         •         .         .         • 

— — —  character,  forest  having 


a.  German  law  reganling  . 
Public  officer,  suit  against 

prosecutor 

purposes.     See  **  Land." 

servants  concealing  design  to 

commit  offence 


244 

438 
27 
449 
452 
2 
2-3 

504 

10 

1 

8 

47 
22 

449 

429 
834 

436 

335 

96 

97 

98 

427 

255 

239 

230 
531 
379 

422 


550 


INDEX. 


Vaqm. 
Public  lervico.     Se4  **  Semce.** 
PunUhmentk  commutation  of .  842 

- — ■ ,  enhanced  .         •  832 

m — ,  kinds  of,  allowed  by 

low *^ 


Qoofli-contract 


Mh,  iyitem  of  manuring  by  cutting 
branches  and  burning 

Railways,    ownership  of    land  on 
which  laid        •         •         *         * 

Reboisemeut,  law  of,  in  Europe      . 

Uooeipts,  law  as  to  stamp       • 

iCeceiving  stolen  property 

iCecognizances  (note)  •         ■ 

**  Recognised  Agent"  in  civil  suit  . 

Record  (in  criminal  cases)  of  evi- 
dence     .         •         •         •         • 

Recovery  of  money  due  to  Govern- 
ment.   Power  of  Forest  Officer  . 

Registration    law    (of  assurances), 
its  origin  ,         .         •         • 

Registration  of  timber  marks 

_« of  assurances      »         • 

— ,  effects  of  .         • 

.-^__—  of    assurances,  proce- 


451 


Restrved  forests,   dnal  noUacation 

of  .         .         •         •         • 
.  before  Act  came 


into  force  • 


— ,  demarcation  of 
— .    See  "  Offences.' 


148 

53 
246 
501 
315 

371 
513 

890 

441 

25 
302 
502 
508 


Resin,  right  to     . 
Resistance  to  public  authority 

to  seizure  or  arrest 

"BeenuUitu"     . 

Responsibility  for  acts  of  anothec- 

Revenue,  Forest  Officers  as  receivers 

of  .         •         •         • 

Review  of  judgment  •  • 
Revuion  of  criminal  cases  • 
Right,  appendant 

-,  appurtenant       • 

—  in  gross     .  • 

—  of  common,  tenn  explained 
to  building  wood         • 

.    iS««"  Servitude." 

Right  of  user,  its  nature  as  regards 

the  estate  dominant  .         • 
• in  reserved  forest  to 

be  defined  at  forest  settlement    . 

~ inalienable      •  . 

for  personal  require- 


ments . 


506 
125 
871 


dure        .         •         •        •        • 
Regulation  of  forest  rights    . 

Remand 

Reserved  forest,  the  sUndard  to  be 

aimed  at  .         .         •         • 
. essential    features  C     94 

in  legal  constitution  of       .         .  C     95 
,    Mistaken  notions 


91 


tation 


by  grant.  Interpre- 
•  •  •  • 
produce  of ;  when  it 
>  •  •  ■  • 
in  reserved  forest, 
distinction  between  initial  defi- 
nition and  subsequent  regulation 
.      See    "Grazing," 


may  be  sold 


222 

2*23 
224 

167 
441 
443 
7 
331 

440 

540 

401 

29 

29 

2^} 

27 

149 

103 

1^ 
l9o 

193 

193 

193 


m 


about  their  always  b»»ing  free  of 

rights  of  user 
,  steps  required  for 


constituting 


-,  first  proclamation 


regarding 


',  claims  to  land  in . 


202 

179 

181 
182 


•*  Fodder, "  "  Leaf -gathering, 
"Wood  Rights,"  "Servitude, 
"  Right  of  Way  "       . 

does  not  imply  share 


in  the  ownership  of  soil 
Right  to  forest  produce,  not  Imng 
wood  or  grazing 
■  ■  to  minerals        • 
xuipable  of  transfer     . 

may  be  "  possessed 


1S3 

So 

In 

^.1 


V 


>» 


IHOIX. 


&51 


Bights  maj  be  discontinaoorf  • 

— ^— » how  they  cease  or  are  lost . 

■,  origin  of  .         •         • 

,  Prondbon's  error  regarding 

— >  of  user  cannot  give  rise  to 
ownership        .         •         .         • 

I  author* 
ities  for  this  view     •         .         • 
of    nser,    error  regarding 


nature  of 


-,  the  Roman  law  re- 


garding .... 

as    affecting    the 

waste  lands  out  of  which  forests 
are  oonstitnted  .  •  .  • 
—  in  a  forest  do  not 


amount  to  usufruct  ^tufie)  . 

-,   limitation        to 


which  subject  . 

•f  may  be    limited 


(French  writers  on  the  subject)  • 
may  be  limited  by 


the  owner  (Qerman  writers  on 
the  subject)  .  .  .  • 
may    be    limited 


(English  authorittes) 

subject  to  limita- 


tions ;  nature  of  the  case  in  India 
may    be    limited. 


Consequences  of  the  principle     . 
-— ^ .   Limitation  with 


reference  to  forest  management  • 
.  How  far  the  limi- 


tation may  extend 

—•    Question  of  pfo* 


rata  limitation  of  all 
,  elassifloation   of. 


in  forest. 

how  provided  for 
by  law  (reserved  forest) 
i— — ^-^—  left  in  the  forest 


must  be  regulated     .         .         • 
regulation  of»  how 


carried  out 

K  e  w     rights 


cannot  arise  in  reserved  forest    . 


16 
88 
32 
87 

87 

89 

87 

108 

91 

106 
101 
109 

106 

111 

111 

116 

118 

117 

188 

124 

198 

201 

126 

218 


Rights  of  user.    New  inhabitontfl 
of  growing  village    ...      219 

1  when  extinguished      220 

,  record  of,  in  re- 
serving forest  ....      189 

• not  necessarily  to 

begot  rid  of  in  a  reserved  forest.      202 
■",  suspension  of  272 


River,  banks  of,  control  over  298 
Road,  right  of,  width  andconditions  186 
Roads,  ownership  of,  and  law  re- 
fining           ....  64 

,  power  to  alter  or  close           .  187 

Royal  trees          ....  48 

Rules  made  under  the  Act    .  258 

regarding  drift  timber,  &c. 

Se€  "  Drift  Timber,"  4o. 

9  subsidiary,  breach  of    .  287 

under  the  Act,  practical  sug- 

geetions  for  drafting          .  262 


S 

Sale.     See  "  Auction/' 

Sale  of  goods,  remarks  on     . 

8ahd  re  iubetantid  explained 

Salving 

Sanity  of  mind  for  contract 

Sawpits,  control  of       • 

Search,  power  of 

—  warrant  . 

Security  for  good  service 

Seizure  of  property.  Forest  Officer's 

power      .  . 

Self-defence.    500'*  Right  of  De 

fence." 
Service,  duration  of 

,  the  forest         , 

,  contract  of 

,  oath  of 

-  ,  public,  nature  of 
Servient  estate  . 
Servitude,  meaning  of  the  term 

t  personal       . 
— — ,  real 
.    iSes  «•  Bight  of  User. " 


480 
104 
808 
464 
800 
436 
876 
486 

431 


409 

406 

408 

418 

407 

29 

27 

28 

28 


552 


IKDEK. 


Paoi. 
ServitndeB^  origin  of     .         .         .82 

>,  their  natare  26 

. ,cla88ified   ...  28 

cannot  be  •  ground  for 

claiming  ownembip   .         •         •  *• 
Session^    See  "  Court." 
Several  plaintiffi  and  defendants  in 

aeuit^Ac ^^^ 

Shared     f  oreat.      See  "  Un^vided 
Forest. ' 

Sheep ^^^ 

Shikirgto  .         .         .         .        *^ 

Solemn  affirmation        .         .  ^^ 

**  Specially  empowered "         .         •  414 

Specific  performance  of  contract    .  495 

Stamp  law  .         .         »         •  ^^ 

.    on  Government  contracts   .  oOl 

.    iS<?«  also  •' CJoart  Fee." 

State  forests.   S«s*' Reserved  Forest." 
Stolen  property.    i5««  •*  Recriving. " 

Strennntzmig       .         .         •         •  161 

Stamps,  nse  of     ....  159 

Snb-Agent  ....  490 

Sub-divisional  Magistrate       .  861 

Subordinate  Judge  •         •  509 

Subsidiary  rules,  breach  of    .  287 

Substantive  criminal  law       .  851 

Suit,  civil,  against  Forest  Officer    .  427 
Soit.    See  "  Civil,"  "  Government,"  Ac. 

Summary  trials  .         •  887 

Summons    .         .         •         •         •  875 

(civUsuit)     ...  617 

"Summons"  case  and  "warrant" 

case        •         •         •         •         •  878 

■     I  cases,  trial  of         .         .  888 

Surety  for  good  servioe         •  485 

Surkhi 166 

Suspenuon  of  Forest  Officer  426 
■    of    rights   in     certain 

cases 272 

Switaerland.    Forest  Law  regulat« 

ing  mountain  forests         .  255 

T 

Temporary  cultivation.  Question  of 

right 178 


Pagi. 
Terms  used  in  Civil  and  Criminal 

proceedings  ....  513 
Theft  .         .         .         .         .813 

Threat  of  injury  to  Forest  Officer  .  448 
Umber  in  transit^  offences  regard- 

ing  .....      294 

by  land      .         .      296 

— ~^—  stations  ....      299 

<  463 

'nme  for  performance  of  contract  .  I    ^^ 

for  registration     .         . .  504 

Tolerance.     See  ....       220 

Torches 169 

Toungy4.  ^00  "Cultivation. " 
Trade  by  Forest  Officers 
Tisnsfer,  why  it  must  be  known 
and  certain       .... 
of  property.    Law  of  re- 


gbtration  regarding ;  its  object  . 
— ,  actual     ddi- 


419 
23-24 
25 


very 


,    See  "  Property. " 
Transit  of  timber,  why   controlled 
b}'  Government 

,    Sfftf"  Timber." 

Treasure-trove  (note)    . 
Trees.    See  -  EoyaL  " 
Trespass  by  cattle 

■  ,  civU  law  of    . 
■■  -,  criminal 
Trial  (criminal),  features  of  . 
—  of  European  British  subjects  . 
,  incidents  of  .         •         . 

■,  summary    .         •         •         . 
— —  of  summons  oailes 
mmmmm,  of  wumuit  cascs  . 
Trials,  diagram  of  different  kinds 
of  criminal      .         .         .         . 
Trifling  character,  act  of 


25 

76 

7 

289 
836 
817 
378 
402 
386 
887 
888 
884 

889 

330 


Undivided  forest       «   •        •        • 
Uniform     .         .         ^        • 
Unstamped  documents  to  be  im- 
pounded .... 
User.    See  "  Bights.' 


235 

418 

503 


n 


JNDttX. 


553 


Paos. 

"'UBOcapion"      ....  20 

Usafroctiis          ....  104 

V 

Vamisby  right  to  collect         .         .169 
Village  forests     ....  228 
,  law  not  yet  effec- 
tive          229 

Void  contracts     ....  468 

W 

Wuf,  thelawof          ...  805 

Warrant  cases,  trial  of  884 

-  -case       ....  878 

,  disobedience  to       .  876 

-,  execation  of  (to  arrest)    .  876 

-  '    ,  of,  in  boose     .  876 
^—  for  searcb       .         .  876 
Waste  land,  claims  to  right  in  62 
"                bow    allotted  at  settle- 
ment      .....  68 

,  Minute  and  Boles  of 

1861 60 

,  right  of  State  in,  basis 

for  Forest  law  operation  89 

,  State  ownership  of,  ex- 
plained   .....  65 
Waste  lands,  right   of  State  de« 
clared  by  law            ...  66 


PAoa. 
Waste  lands,  state  in    which    ae- 

tnally    found    as   regards  right 

of  user  ....  90-91 

188 

185 


Water,  right  to  use       . 
—  course       .... 
Weapons,  use  of  by  Forest  Officer      484 
Whipping,n  ot  for  forest  ofPenoes, 

under  the  Forest  Act 
Witnesses,    attendance     of    (civil 

suit) 

,  attendance  how  obtained 


(criminal)         .... 

— — ,    commission  to  examine 

(criminal)         .... 

(civil)      .... 

— —  expenses  of 
■^— —  refusing  to  answer 


341 

620 

891 

392 

898 
898 

—  to  contract,  how  to  sign      477 
Wood  for  building,  &c.  8m  "  Build- 
ing," "  Firewood,"  Ac. 

for  industries,    agricultural 
implements,  &c.  .         .169 

Wood-oil.    5^  "Varnish.'* 

Wood-rights  ....  149 
.    Stumps    of    trees, 

right  to  cut  torches  .  .  .169 
Writing,  necessity  of,  in  contracts  .  461 
"Written     statement'*     in    civil 

suit 618 


Oovt.  •!  Iiidi*  CMitral  Prtettof  OOoe.^No.  3  H,  B.  ik  A.— 9Oul43.->0OO. 


